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THE 


PREFACE. 


Many  years  of  agitation,  and .  revolution,  have 
dapsed,  since  it  occurred  to  me,  that  the  cam^ 
mcntaries  on  the  laws  of  England  were  barren  on 
snch  legal  topics,  as  relate  to  our  colonies,  fisheries, 
and  commerce.  The  commentator  was^  probably, 
unable  to  obtain  materials,  owing  to  this  circum- 
stance, that  the  appeals  from  our  foreign  domi- 
nions lay  to  the  king  in  his  council,  and  not  to.  the 
king  in  his  Bench.  There  have  been  scarcely  any 
reports  of  cases,  which  were  decided,  on  such  ap- 
peals, and  were  accessible  to  research ;  but,  if  such 
appeals  had  lain  to  the  king  in  bis  bench;  then 
would  there  have  been  many  reports  laid  before 
the  public,  whence  the  commentator  on  the  laws  of 
England  might  have  drawn,  with  an  inquisitive 
-fjririt,  and  a-liberal  hand. 


n  THE  PREFACE* 

Sach  were  my  convictions,  while  I  was  digging 
through  the  books  of  tl^  Board  of  Trade,  and  other 
depositories,  for  the  materials  ofmyPoUtkalAnnab 
of  the  Reoolted  Colaifie$^  ^ftkaxii  Ipfered  to  the  pub- 
lie,  in  1780  5  and  I  was  thus  induced  to  take  copies 
of  such  law  opinUms,  as  appeared,  in  the  course  of 
my  researches.  Those  copies  swelled,  during  my 
progress,  to  a  bundle ;  and,  it  seemed  to  me,  that 
if  they  were  digepjted  qtider  he^s,  they  might 
JHomewhat  supply  the  juridical  defects,  which  h^?^ 
been  already  intimated,  rather  t^an*shown. 

It  became,  at  length,  known,  that  I  bad  made 
such  collections  of  law  opinions :  and  professional 
gentlemen,  setting  out,  to  the  west,  and  to  the 
east,  to  execute  various  offices  in  the  juridical  de- 
partments, desired  to  derive  some  rays  cf  kmnv^ 
ladge^  from  the  deliberate  opinions  of  their  elder^ 
ivho  had  risen  to  eminence,  as  much  by  th^ir  in* 
tegrity^  as  their  talents. 

Such  a  limited  use  of  such  opinions,  vfa^  said  t9 
be  penurious ;  and,  I  was  urged  to  send  my  col* 
lections  to  the  press,  as  the  properest  mode  of 
making  such  lore  useful  to  the  many,  a$  well  as  to 
the  few :  it  was,  indeed,  apparmit,  thitt  i«f  h  doQu* 


■', 
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aettSy  lying  separated  itt  diAreBt  ^epoeitoKes^  and 
obikmred^  by  iManer  «UitM«,  werc^  oi  very  littki 
▼alae,  imd  of  less  mrtraetioA  to  the  governors,  ai 
they  had  always  been  to  Uie  governed :  the  very 
departaienti  of  state^Whicfh  possessed  suchnnkno#tf 
treasiires,  coiild  neitlier  be  much  wiser^  for  their 
imconseioQs  possession,  nor  in  any  manner  regu* 
hted  in  their  practice,  by  nnkhown  precedents: 
Idan  est  turn  esse  et  mm  apparere  was  a  maxim  very 
applicable  to  the  statesmen^  who  filled  those  depart^ 
ments,  and  oould  not  pursue  any  settled  policy,  by 
those  beacons,  which  had  lighted  their  predecessors, 
on  their  official  course.    Owing  to  all  those  con* 

< 

fliderfttioBs,  I  have  been  induced,  at  the  end  of 
many  yealr^  to  give  publicity  to  those  juridical 
opinions,  in  the  hope  of  doiug  some  good,  by  their 
publication,  while  no  object  of  any  use  can  be 
ganed,  by  th€%*  confsealment.  Those  opinions  will 
do  honour  to  the  lawyers,  who  gave  them,  not  only 
as  they  display  a  perfect  knowledge  of  the  several 
subjects,  but  evince  a  deliberation,  and  candour, 
which  are  equal  to  their  skill.  Those  opinions^  were 
often  given,  after  seeing  agents,  and  hearing  coun* 
sel»  and  sometimes  dditttedf  w^th  mauy  qualifica* 

bS 
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tioBs,  when  the  caMstoerfe  cither  imperfeGtly  stated^ 
Of  the  fapto  uiioircttiiistaiitiaUy  imderstood  On 
perusing  the  following  opi^ipuB^  the  ;more  judicious 
reader  wilt  be  ap^  to  cry  out.  No  country  ei^oys 
such  a  college  of  civiliaiuii,  as  the  prerogative  court 
supplies :  neither  Greece*  ^or  Bome»  in  their  best 
days,  produced  such  municipal  lawyers^  as  hove 
illuminated  this  nation,  by  their  learning;  ani- 
mated the  people,  by  their  eloquence ;  and  dignified 
their  profession,  by  their  probity* 

It  has  been  my  endeavour  to  arrange  the  follow- 
ing opinions,  according  to  my  limited  notions  of  a 
just  analogy ;  and,  when  it  is  recollected,  that  so 
great  a  jurist,  as  sir  Matthew  HsJe,  acknowledged 
bis  inability  to  reduce  his  analysis  of  the  law  to  an 
exact  logical  method,  censoriousness  may»  per* 
haps,  think  with  less  severity  of  my  unsluIfulneSB. 

This  multifarious  subject  may  be  properly  digest* 
ed  under  the  following  heads: — 

Firsts  The  king's  PiuaooATivB  abroad: 

I.  0(  his  ecclesiastical  authority ; 

II.  Of  his  civil  authority : — ^This  last  may  be 
again  subdiirided  into  four  divisions*  (L)  The 
^king's  rijg'/i/^;  (&)  The  king's  power  qf  taxation 
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f^ter  canqucsts ;  (SJ)  T!1»  king* sgranU;  (4.)  An 
anomaUms  exdmion  of  the  kmg*8  prerogative^  in  the 
appointment  to  one  office. 

Secondfyj  Of  the  kin^s  general  juriedktm, 
abroad 

Thirdly,  How  £eur  the  king's  subjects,  who  emi- 
gnte^  carry  wiAk  them  the  English  law: 

I.  The  common  lB.Wi 

II.  Die  statute  law. 

Fourthly,  Of  the  <^lomal  constitutions :— This 
head  may  be  sabdiYided  into  six  divisions : 
I.  Of  the  gaoemdr : 
IL  Of  the  ^kin^s  council : 

III.  Of  the  representative  assembly : 

IV.  Of  Ae  want"  of  sovereignty,  in  the  colonial 
legislatures: 

V.  (X ^^iievarious moi^&tionsy  which  the  con^^ 
stituted  assembly  admits  : 

VI.  Of  the  colonial  juJ&catures. 
lyithly.  Of  the  admiralty  jurisdictions. 
Siftthly,  Of  the  national  fisheries.. 

Seventhly^  Of  commerce  :-— This  head  may  be 
subdivided  into  four  divisions : 
I.  Manufactures  set  up  abroad : 
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II.  The  aeto  ^  Q^igation : 

III.  Mi^ceUaneotts  Bii3itttra  of  trade :  * 

IV.  Of  coins. 

Eighthly,  Of  tht  lam  ^nations  : — ^Thishead  raaj 
be  subdivided  into  two  divisions : 
.  I.  Treaties: 

IL  The  legfd  effeetsis  arisiiig  fhoii  the  direct  in* 
dependence  of  the  United  SrATsa 

Superior  to  all  those  col<)0ial  juriadietiohs  was 
the  king,  in  his  council,  ^t  WhitetiaH.  Pairing  the 
first  age  of  the  colonies^  from  1606  to  1040,  the 
whole  superintendence  of  th^  king  was  Exercised, 
both  executively,  and  legislatively,  by  the  privy 
council. 

An  1^  of  innovation  and  wform  now  began : 

and  the  jurisdiction  of  the  privy  council^  within  the 

realm,  aa  to  persons,  and  property,  was  regelated 

by  parliament  * . 

But,  whatever  may  have  been  taken  away,  at  the 

sad  commencement  of  the  civil  wars,  was.as^imied 

*  ,         « 

by  the  parliament,  which  exerted  every  act  of 

*   16  Ch.  L  ch.  10;  i.  Blackt.  Com.  230-1. 


aovereignty  over  ther  colbnies*.    When  l^e  mo- 
narchy wm  reestaUtshedy  in  1660;  the  king's  an^ 
Gient  jnriBdictioh  over  the  tcansaUantie  cokmies 
waa  reitored  with  the  king's  gotennneBt    But 
the  plantations  had  now,   by  many  accessions^ 
growli  into  bnlk:  and  the  king^s  snperintendence 
became  atill  mofe  necessary,  and  frequent,  for  pre* 
serrtng  the  sovereignly  -of  the  crown,  and  the  snb- 
otdination  of  the  colonies.    A  council  qfirade,  and 
pUmtatUm$f  was  now  established^  consisting  of  an 
indefinite  Qumber  of  re^jectable  persons,  who  were* 
not,  however,  members  of  the  privy  council.    Of ' 
that  cMncU  of  trade  was  sir  Josiah  Child,  who  waa 
then  a  brewer,  in  Sonthwark ;  and  is  still  remem- 
bered, for  the  solid  sense  of  his  commercial  treatises. 
This  council  was  abolished  on  the  ISth  of  M^rchj 
1574*5,^  when  the  whole  affairs  of  trade^  and  cdio* 
nies^  weire.  placed,  by  the  king's  declaration,  in 
oeoncit,  under  the  jurisdiction  of  a  committee  of  the 
privy  council,  which,  during  the  various  changes 
of  varying  times,  stitt  retained  its  colonial  autho- 
rity  of  ancient  times. 

'  *'  See  the  sevehil  acts,  in  Scobbdll,  which  are  the  prototypes 
of  the  acts  nf  naidgatioB. 
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The  distr^s^s,  both  of  our  commercei  and  oim 
colonies^  duriog  tbe  revolution  war,  cnnted  disr 
content :  and  this  diacontent,  and  those  distresses, . 
produced  outcries^  and  complaints,  whidi  predis*. 
poaed  the  nation,  for  some  change :  such,  then,  was  r 
the .  origin  of  the  board  of.  trade  and  plant(Uwns^ 
during  the  year  1696.   By  a  commiission,  under  the 
great  seal,  .a  nobleman  for  president,  and; several ^ 
gentlemen,  who  were  eminent  for  their  knowledge  i 
of  commerce,  and  of  colonies,  were  appointed,  with^ 
various- powers,  for  superintending,  and.promottlig; 
both  *,  During  many  years,  their  superintendence- 
over  the  plantations  was  vigilant,  and  incesnnt : 

*  Tbe  plan  of  the  board  of  trade,  duriog  the  reigns  of  king 

* 

William^  and  qneen  Anue>  seemB  to  have  been,  to  appoint  two 
Dobtemen,  and  eight  commonersy  as  commissioners,  for  exe- 
cnting  the  two  great  objects  of  the  connnissiony  the  promoting 
q£  tradbi  aod  the  puperintendiHg  of  tbe  plantations.  Tbe  menw  '- 
bers  of  the  first  board  were,  John,  earl  of  Bridgewater,  Fosd, 
earl  of  TankerviUe,  sir  Philip  Meadows,  who  wrote  "  Observa-. 
tious,  conpemtngtheSov.ereignty  of  theSeas;"  William  Blaith* 
wayt,  wlio  had  been  secretary  of  the  old  council  of  trade  and 
plantations,  and  died  auditor  of  the  colonial  revenue;  John 
Palexfen,  the  chief  justice's  brother,  and  a  merchant  in  the  cit;^, 
who  published  a  tract  on  tradei  the  well  known  John  Locke,  who . 


hwlty  wtot/sncha  board  cqoU  do>  Iw  promotiiig. 
commerces'  <>r  fisheries,  more  than  remoying  ob«i 
ateactioiis  out*of  ihe  way,  by  then*  advice,  and  aid, 
it  is  not  easy  toitelL  They  were  either  tisefal,  or 
useless,  like  ether  establishments,  according  to  the: 
use  that  was  made  of  them.  If  a  conceited,  med- 
dling, forward  person  happened  to  bear  sway  as 
seeretafy  of  state,  he^depriTed  the  board^of  its  jnris* 
diction,  andusefolnessrifaperscm  of  consequence/ 
and  talents,  hi^ipened  to  premde,  at  such:  a  board,- 
it.becane  extcsmely  advantageons  to  the  state/ by. 
ittvestigatiiig  colonial  tbles,  and  complaints,  by  as-^ 
sisting  negociators,  with  their  informations,  and 
advices,  in  addition  to  the  usual  occupations  of 
sach  a  department.  The  first  commission -speci-^ 
ally  recommended  to  the'  attention  of  the.  board, 
one  of  the  most  difficult  of  subjects,  the>  pootj  the 
^ser-t^ey,  Wj^p^r-hxws  ;  a  subject  of  suchicompli* 

wrote  on  the  coinage;  Abraham  Hill,  whose  collections  on 
trade  and -colonies  are  in  the  'British  Museum;  and  John 
Methuen,  who,  from*l6go,  represented  the  Devizes,,  in  parlia- 
ment; he  was  sent  to  Portugal,  as  ambassador  extraordinaiy, 
for  the  special  purpose  6f  making  the  commercial  treat  j,  dated 
the  27th  of  December  1703 :  he  died  about  the  year  1705. 
The  board  of  trade  was  a  proper  nursery  of  siich  ministers. 


caittOfiywtwUttKithe  united  hbonlraiof thttteiumiimi«- 
8ionera>  and  seems  to  defy  the  wtsdbm  of  parliamem* 

it  was  probably  intended,  that  the  bwrd  of 
trade  should  have  power  to  administer  ai\ oaths 
and  the  solicttor^general^  Thoasaoo,  gam:  hit  opt* 
Bum  to  this  effect : 
Sir. 

In:  obedience  to  (tie  oom^nands  of  the  lords  cou^ 
Qsissioners  for  trade  and  plantatfons,  signififed'  hyr 
yours  of  the  fifth  instant,  I  am'  of  opinioBy  that  the* 
clause  in  the  commission,  which  is  under  the  great 
seal,  does  empower  the  commissioners,  or  anjr 
three  ol  them,  to  administer  an  oath,  to  witnesses, 
who  shall  come  before  them  to  be  examioed,  touch- 
ing ainyi  matter  mentioned  in  the  commission^  to* 
which  that  power  does  relate, 

Wm«  Popple,  esq.  I  am,  &c. 

Jkb.  6,  19  ld»90*  Wm«  TuQMfMxu 

By  a  special  clause  of  the  first  commission,  the 
boadrd  was  empowered  to  call  for  the  advice  and 
aid  of.  the  ktt0rne|r>,  and'  $oliaitor*geilerail  *•  The 
following  opinions  will  show,  that  soon  after  Me 

*  The  law  ofBcen  were  each  allowed  a.  standiag  fee  of  a 
hundted  guineas,  frith  ten  guineas  to  each  of  thettrderka. 


$mpahttkmp  tke  miniitrj  baited  npcm  die  ford  tSs^ 
jnsttbe  Holt,  for  hi»  advice  $  but  be  does  ttot  appiear^ 
when  aefttog^  in  tUs^hftracter  of  ad;mer^  in  his  best 
light.  The  wfade  judges  were  called  upon^  90011 
after  thetsame  epaeh,  to  give  their  advice,  to  to  the 
^egalify  of  the  assieuSo  tradey  l^ugh  it  must  have 
be^i  the  magnitude  of  the  object/  more  than  its 
^ifficrity,  whieh  required  rach  mighty  knowl^ge, 
as  tki  Ughts  of  WesitniinMer-haH  enjoyed,  to  see, 
that  soeh  a  trade,  with  the  Spanish  cohnks^  in 
Spanish  ships,  was  inconsistedt  with  the  acts  of 
navigation* 

When  treaties  of  commerce  were,  in  o6ntempki- 
tion,  during  the  year  17099  the  board  of  trad^  was 
empowered  to  call  in  the  aid  of  the  king's  advocate 
generaL  The  following  opinions  show  several 
instances  of  the  joint  advice  of  the  advocate,  the 
attorney,  and  solicitor^general,  which  was  asked, 
and  receired;  by  the  king's  ministers :  what  other 
country  can  boast  of  jurists,  with  such  extent  of 
knowledge,  and  reach  of  thought,  as  such  joint 
advice  exhibits  I 

Soon  after  the  accession  of  George  I.  the  acts  of 

» 

the  <KdiQnial  ass^mbliefi>  wiiich  snat  %f>  be  reviewed, 
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» 

Iftcame  extremely  voluminous ;  the  standing  foe 
pf  a  hundred  guineas  had  ceased  to  be  any  object 
to  the  attorney,  and  solicitor-general :  and  it  be* 
cwie  apparent,  that\advice  was  at  length  asked  on 
particular  business  of  such  magnitude,  as  a  fee  of  a 
hundred  guineas  was  quite  unequal  to  the  affi^irs, 
and  income,  of  the  law-officers  of  the  crown,  from 
other  sources.  Thus,  the  progress  of  business  led 
on  to  the  special  appointment  of  one  of  the  king's 
learned  counsel,  to  attend  to  the  law  a&irs  of  this 
colonial  department. 

The  first  counsel,  who  was  thus  assigned  to  the 
board  of  trade,  in  April  1718,  was  Richard  West, 
who  had  distinguished  himself,  by  publishing  ^^  An 
inquiry  into  the  manner  of  creating  peers  ;*^  and  re- 
presented,,  in  parliament,  successively,  Grampound; 
and  JBodmio.  He  was  allowed  a  special  salary  of 
three  hundred  pounds  a  year.  The  adYocate,  the 
attorney,  and .  siolicitor-general,  continued  to  be 
consulted,  on  particular  occasions,  and  were  paid 
the  accustomed .  fees,  for  such  applications. '  In 
June  1725,  Mr.  West  was  appointed  chancellor  of 
Ireland:  but  he  unhappily  died  at  Dublin,  in  De- 
cember  1736 ;  leaving,  a  son,  who  distinguished 
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IttflQiieif,  a$.the  correspondent,  and.frieiid.of  Gnrp, 
the  poet. 

. Francis. Fani^  of  the.  Inner  Temple,  a  laelatitm  of 
tlie/earl  of  Westmorland,  the  presidenit  of  the.  boaiid 
of  trade,  was  immediately  ^potnted>  as  the  sae* 
eessor  of  Mr«  W^esti  in  JMme.  17&5.  He  oontinued 
4so  represent  in  Parliament, .  either.  Tannton,  or 
Jetwdield ;  and .  to  act,  as  learned  coomsel  to  this 
establishment,  whidi  required  so  mnoh  legal  assist- 
ajfece,  tili.November,  1746,  when  he.was  appointed 
-a  member  of  the  board. 

After  this  long  service,  he  was- immediately .  sac- 
ceeded:  by. Matthew  Lamb,  the  repreBentatife;ia 
-parliament  for  Stockbr idge.  He  was .  oreated  a 
baronrt  in  January  1756,  and  he  continued  a  re* 
ptesentative-  in :  parliament  for  Peterbocoagb,  as 
wellasthe  leasned . counsel  to. the  board  of  trade, 
till  his  decease,  on  the  6th  of  November,  1768 :  his 

r 

son,  sir  Penist(m,twas  crested  a  peer  of  Ireland,  on 
the  ad  of  May,  1770.  It  is  unnecessary  to  tell, 
.who  were  the  law  officers  of  the  crown,  thi^  gaite 
special  opinions  to  the  board,  while^Mr.  Fane,  and 
sir  Matthew  Lamb,  acted  as  law  counsellors  to.  that 
4i9fabli4meiit : . the  woild ^has  seldom  seen  «ach  a 


mKoasmou  of  jurists,  whether  we  regard  their  know^ 
ledge,  their  temper,  or  their  integrity* 

At  a  very  critical  moment  of  oilonial  affidm, 
this  itnportant  oflice  of  law  adviser  to  the  board  ^ 
toade  remained  undisposed  of,  dvuring  lef  eral  yeai* 
of  i^reat  colonial  peiturbation :  at  length,  on  the 
5Dth  of  April,  1770,  Ridiard  Jackaon,.  one  of  the 
king^  feamad  counsei,  was  appointed  to  thia  trust, 
which  thia  accmnplisbed  fauvjer  very  imficiently 
dtashaqgod  tiil  the  abolition  of  the  board,  at  the 
same  epoch,  which  saw  thirteen  rerdted  colonies 
adcnowledged  to  be  soreretgn  slatesw  By  the 
aame  atatesman,  who  advised  that  acknowledge 
metft,  Mr.  Jackson  wae  appointed  a  icofitmiissioaer 
of  the  treasury,  though  his  onuiifcienee  ^  could  not 
prevent  the  fall  of  the  minister,  who  mortified  the 
Itatioti,  by  his  prejudioes,  and  ttgured  it,  by  his 
projects.  Mr.  Jackson  died  on  the  6th  of  May, 
1787,  leaving  a  very  ample  fortune  to  bis  two  sis- 
ters :  at  the  time  of  his  decease,  he  was  <m&  of 
the  king's  learned  counsel,  a  member  of  parlia- 
ment^ and  a  follow  of  the  royal,  and  antiquary  so- 
cieties;. 

The  first  shock  which  the  board  of  trade  bad  to 
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wsa/tainy  was  gi?en  by  the  inconsiderate  hand  of  th? 
earl  of  Shelborae^  when  he  was  appoinked  seorp^ 
tny  <^^te»  on  l^e  Sid  of  May^  17^*  Xbe  oor^ 
respondence,  and  the  patronage,  which  the  board 
]wdioiig«Q|oyf»d^  wap-  now  resumod^  DUd  4bey  were 
ioforpa^,  firpm  authority,  **  that  the  owsim«iione»i 
ver^j  in  fiiture,  to  apt  as  a  bowrd  ^  advice  and 
ppnosi^  upon  swph  points  only^  as  should  be  refers 
red  from  the  pi^ry  coonpil,  or  secietary  of  state  V 
TMe  autlMrity  of  par£afn#iit  bad  been  recently 
fhalmi*  by  the  repeal  of  the  stamp  act;  and  i\m 
iXNumission  limr  plantation  afiairs,  wbidi  had  know^ 
)e^»  and  eacperience,  and  energy^  was  thus  re^ 
4nMd  t#  a  bo^rd  of  nference* 

Wbm  the  repeal  beforementioned  did  not  jnto* 
cnrfi  a9qttiescence>  and  the  shocks  which  had  been 
giveo  tp  the  board>  did  not  enforce  reipect^  Tery 
difi^ent  msftfures  were  adopted.  A  secretary  of 
fMe  ftr  the  colonies  was  created,  and  in  Jnly, 
1768,  the  board  was  restored  to  the  authority,  and 
practice,  which  it  enjoyed,  and  used,^^  anteoedaat 

to  the  date  of  the  said  letter  (^  the  S6th  of  August^ 

•  f  .... 

•  Lord  Sbe1biins*t  Ittter  of  the  2Gth  of  Aufuit^  1701^ 
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1766  *.*'  The  colonial  secretary  was,  theDcefortfa, 
directed  to  be  a  constituent  member  of  the  board ; 
but  the  past  could  not  be  recalled,  while  little  soiils 
on  little  shifts  relied. 

None  6£  the  statesmen  of  that  period,  nor  those 
of  the -preceding,  or  subsequent  times,  had  any  sus- 
picion, that  there  lay  among  the  documents,  ift  the 
board  of  trade,  and*  paper  office,  *  the  most  satisfac- 
tory proofs,  from  the  epoch  of  the  revolution,  in 
1688,  thrdughout  every  reign,  and  during  every 
administration,  of  the  settled  purpose  of  the  revolted 
colonies,  to  acquire  direct  independence :  those  shifty 
of  policy^  only  strengthened  the  previous  design, 
which  had  so  long  been  entertained,  of  acquiring 
positive  sovereignty ;  yet  was  not  such  a  design  be- 
lieved, by  little  souls,  even  after  that  Jong  medi- 
tated event  had  occurred,  by  the  positive  declltfatioa 
of  it,  in  1 776.  The  subsequent  struggles  of  ineffi- 
cient shifts,  at  whatever  expense,  of  manymillian^, 
and  mudi  bloodshed,  only  led  on  to  that  avowed 
acknowledgment  of  real  sovereignty,  which  was,  tar* 


* «  f 

ft 


*  Lord  Hillsborough's  official  communicatiOD,  dated  the  6th 
of  July,  1788- 
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dily  given,  in  178SS.  At  the  same  epoch,  the  states- 
man, whose  eloquence,  and  efforts,  had  so  effica- 
ciously contributed  to  that  event,  moved  for  the 
law,  which  abolished  the  board  of  trade  *•  Lord 
Shelburne,  as  secretary  of  state,  again  held  -the 
ominous  pen,  which,  on  the  2d  of  August,.  1783, 
even  months  before  the  act  had  passed,  communi- 
cated  to  the  several  members  of  the  commission 
the  deadly  tidings*  that  the  king  had  no  further  oc- 
casion for  their  commercial,  or  colonial  services  $ 
yet,  a  peace  was  still  to  be  made  with  the  United 
States,  with  France,  with  Spain,  and  with  Holland. 
Lord  Shelburne  lived  to  hear,  in  parliament,  that 
the  peace  of  1 783^  was  unsatisfactory. 

Acquiescence,  in  what  cannot  be  remedied,  is 
one  of  the  great  morals,  which  nations,  in  their 
pro£^ss,  have  to  practise*  After  all  those  events^ 
domestic,  and  foreign,  it  was  supposed  by  some,  that 
the  whole  business  of  the  late  board  of  trade  had 
devolved  upon  the  secretary  of  state;  but,  the  secre*> 
tary,  for  the  colonies,  bad  been  abolished,  by  the 
same  stroke  of  law,  that  had  dissolved,  untimely, 

«  33  Qto.  Ill,  ch.  8S. 
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the  boards'  commission ;  and  the  devolution  exclu-^ 
sively  fell  upon  the  privy  councili  as  the  king'* 
standing  council,  from  ancient  times:  it  accord- 
ingly acted,  for  several  years,  in  some  difficult 
questions,  \?hile  the  old  trade,  and  new  habits  of 
the  United  States,  were  to  be  regained,  by  means 
of  a  committee  of  its  own  members. 

The  secretary  of  state,  however,  while  some  diffi* 
culties  still  remained,  appointed  a  law  officer,  to 
enlighten  his  steps,  though  under  the  late  act  of 
parliament  *,  deliberation,  and  advice,  did  not  be- 
long to  an  office,  which,  under  that  statute,  was 
merely  ministerial^  for  transmission,  rather  than 
for  counsel.  He  recollected,  perhaps,  that  the 
board  of  trade  did  enjoy  the  instructive  aid  of  a 
learned  person;  but  he  did  not  know,  probably, 
by  what  authority,  and  for  what  purpose,  such  an 
officer  had  been  appointed,  by  the  king.  To  his 
own  counsel,  the  colonial  secretary  now  referred 
the  several  acts  of  assembly,  as  they  arrived,  from 
the  colonies,  before  they  were  referred  to  the 
privy  council,  for  examination,  and  report  to  the 
king :  it  is  easy,  then,  to  see»  that  such  a  reference 

•  22  Geo.  III.  ch.  82. 
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W^s  made,  by  tncempeteiit  authority,  to  an  incom* 
petent  adviser.     The  reference,  therefofe,  to  such 
a  counsellor,  and  his  report  on  such  acts  of  assem-^ 
bly,  were,  of  course,  coram  nonjudke ;  and  it  wa» 
a  measure  of  retardation^  rather  than  offurther* 
ancCy  towards  ultimate  completion,  by  the  king's 
dissent,  or  approbation :  thus  the  appointment  of 
such  a  law  officer,  the  advice  of  such  an  officer,  and 
the  fees  of  such  an  officer,  when  demanded  of  pri« 
vate  parties,  for  private  acts^  as  such  a  demand,  in 
recompence,  for  incompetent  advice,  thus  cOram  non 
judkcj  must  be  deemed  unofficial,  and  unconsti* 
tutional.    The  law,  as  we  learn  from  sir  Edward 
Coke,  scowls   on  new  offices,  especially,  wh^e 
something  is  demanded  for  nothing.    The  parlia- 
ment  scowls  at  every  act,  by  which  money  is,  in 
any  manner,,  raised  on  the  subject,  without  some 
sort  of  assent,  either  virtually,  or  directly,  in  parlia- 
ment, or  assembly.   Every  man,  every  woman,  and 
every  child,  miist  scowl  at  fees,  which  are  demanded, 
not  for  service,  but  for  hindrance*  When  sir  Philip 
Yorke,  the  attorney-general,  was  consulted  about  a 
commission,  to  empower  justices  of  peace  to  raise 
money,  foi^local  purposes^  ^  Newfoundland^  like  a 

c2 
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great  lawyer^  and  good  man,  he  cried  out,  "  he 
hoped  no  commission  would  be  given  for  such  a 
purpose,  without  some  sort  of  assent,  bj  those,  who 
were  to  pay  the  tax/* 

At  length,  in  August  1786,  a  committee  of  privy 
counsellors,  like  the  analogous  committee  of  l674, 
was  appointed,  by  the  declaration  of  his  majesty  in 
his  council,  for  the  consideration  of  all  matters,  re- 

« 

lating  to  trade,  and  foreign  plantations,  with  a 
chairman,  and  vice-chairman,  and  suitable  officers. 
When  this  committee  was  appointed,  the  act  of 
the  88d  of  the  same  king  *  attached  upon  it^  as  it 

9 

had  enacted,  that  the  business  theretofore  done  by 
the  board  of  trade,  should  be  executed,  by  a  com* 
mittee  of  privy  council,  with  all  the  authoritiei^ 
powers,  and  jurisdictions,  given  and  enjoyed,  by 
the  said  commissioners  for  trade  and  plantations. 
The  authority,  power,  and  jurisdiction  thus 
given  by  parliament,  precluded  all  other  power,  in 
this  respect,  whether  claimed  by  the  secretary  of 
state,  or  by  others,  other  than  the  mere  transmis- 
sion of  the  colonial  acts  to  the  privy  council,  as 

*  SS  Geo.  UL  ch.  82. 
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tfie  cofifltitational  channel  through  which  the  cdio- 
nial  acts  must  come  before  such  a  comtnittee,  foi 
the  king's  ultimate  decision.  When  the  board  of 
trade  was  abolished^  the  commissioners  left  behind 
them  vast  manuscript  collections,  which  are  of  far 
more  value  to  the  king,  and  nation,  than  all  the 
money,  that  had  been  paid  to  them,  in  the  nature 
of  salary,  with  a  penurious  spirit,  and  a  tardy  hand; 
yet  must  it  be  allowed,  that  the  value  of  such  col- 
lections must  be  limited,  by  the  use^  whidi  is  made 
of  them,  for  the  public  benefit. 

From  those  manuscript  collections  chiefly,  as 
I  have  already  intimated,  the  following  opinions 
were  transcribed,  when  researches  were  made  for 
minor  matters ;  and  from  them  is  now  published, 
for  the  first  time,  the  opinion  of  the  attorney 
and  solicitor-generid,  sir  Philip  Yorke,  and  sir 
Clement  Wearg,  which  was  mentioned  with  so 
much  approbation  by  lord  Mansfield,  when  de- 
^ivering  the  judgment  of  the  court  of  king's  bench, 
in  the  case  of  Campbell  and  Hall ;  when  his  lord* 
ship  considered  this  opinion  as  authority ^  which 
had  not  been  answered,  though  two  such  great 
names  had  considerable  weight.  Such  opinions, 
when  given  to  the  king,  or  his  councils,  by  the 
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law  officers  of  the  crown,  who  are  bound,  by  their 
duties,  to  give  their  sentiments,  and  advice,  accord- 
ing to  their  skill,  and  knowledge,  may  be  deemed 
of  little  less  authority,  than  decided  law;  and  the 
following  opinions  are  published,  with  the  well* 

■ 

meaning  hope  of  contributing  somewhat  to  the 
useful  stock  of  juridical  knowledge,  which  the  pro- 
fession, and  the  people,  enjoy,ais  the  safest  shield  of 
private  rights;  as  the  noblest  palladium  of  the  pub- 
lic good,  in  such  an  empire  as  ours,  whose  interest, 
and  whose  pride,  it  is,  to  be  governed  by  law. 


A  i-isTof  the  LAWYERS,  whose  opinions  are  sub- 
mitted to  the  public,  in  the  following  work  : 

1.  Dr.  Exton,  of  the  commons  :  he  published,  in 
1664,  Maritime  diccsologie,  or  sea  jurisdiction  of 
England,  folio. 

2.  Dr.  Lloyd,  of  the  commons :  flourished  1677. 

3.  Sir  Lionel  Jenkins,  was  born  in  Glamorgan- 
shire,  in  l620:  and  having  entered  Doctors  Com- 
mons, rose  amidst  vicissitudes,  and  revolutions, 
through  every  step  of  his  profession  to  the  top. 
He  was  made  secretary  of  state,  in  April  1680,  and 
a  pr.ivy  counsellor :  he  resigned  his  dignified  office. 
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In  April  1684;  and  died»  in  1685,  after  a  life  of 
QsefulnesSj  and  of  honour.  He  represented  Oxford 
University,  in  several  parliaments.  His  letters,  and 
arguments,  were  published,  by  Wynne,  1724,  in  2 
vols,  folio. 

4.  Sir  John  King,  was  elected  treasurer  of  the 
Inner  Temple,  on  the  30th  of  October,  1675. 

5.  Sir  Francis  Winnington  was  made  solicitor*  ' 
general,  in  1 672  s   became  reader  of  the  Middle 
Temple,  in  1675,  and  treasurer  of  the  same  society, 
in  1676-  * 

6.  Sir  William  Jones,  who  was  treasurer  of 
Gray^slnn,  in  1671,  was  constituted  solicitor-gene* 
ral,  in  November  1673 ;  and  attorney- general,  in 
January  1674-5. 

7.  Sir  Creswell  Lavinz,  who  was  treasurer  of 
Gray's  Inn,  in  1679,  succeeded  sir  W.Jones,  as  at- 
torney- general,  during  the  same  year.  His  Reports, 
whith  were  praised  by  lord  Mansfield,  were  pub- 
lished, in  1702 ;  and  these  were  soon  followed 
by  his  Entries.  There  is  a  gentleness,  in  his  opi- 
nions, as  attorney-general,  which  does  him  high 
honour,  during  an  age  of  little  scrupulosity.  '  He 
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was  created  Serjeant,  on  the  29th  of  November 
1581. 

8.  Sir  Robert  Sawyer  was  appointed  attorney- 
general,  on  the  14th  of  February  1680-1,  and  again, 
on  the  7th  of  February  1684-5  :  he  died  in  1692* 

9.  H6neage  Finch,  was  appointed  solicitor  ge- 
neral, in  January  1678,  in  the  room  of  Winning- 
ton:  his  commission  was  renewed  in  February 
1684;  but,  he  seems  to  have  been  superseded  by 
sir  Thomas  Powis,  in  April  I686.  H^neage 
Finch  represented  Oxford  university,  in  parlia* 
ment,  during  1678,  in  I68S,  and  as  low  down 
as  1700. 

10.  In  1688«9>  the  whole  judges  of  England. 

11.  Sir  John  Holt,  was  born  at  Thame,  in  Ox- 
fordshire, 1643;  and  was  educated  at  Abingdon 
school,  where  his  father  was  recorder :  he  proceeded 
to  Oriel  college,  Oxford;  became  a  member  of 
Gray's  Inn,  in  1658,  and  was  chosen  recorder  of 
London,  on  the  Idthof  Feb.  1685-6.  He  was  ap- 
pointed the  king's  serjeant  on  the  2Sd  of  April  1686; 
on  the  17th  of  April  1689,  he  was  appointed  to  the 
high  office  of  chief-justice  of  the  king's  bench :  and, 
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in  March  1709,  he  finished  his  useful  career,  with- 
out leaving  any  issue  to  perpetuate  bis  name.  His 
letter  to  the  lord*president,  the  earl  of  Danby, 
advising  the  seizure  of  the  charter  of  Maryland, 
without  office  found,  on  the  ground  of  necessity, 
deducts  something  from  his  character  of  inflexibi- 
lity, as  a  judget 

19.  Sir  George  Treby  was  appointed  the  re- 
corder of  London,  in  1680  j  solicitor-general,  the 
4th  of  March  1688*9;  attorney*general,  on  the 
7ih  of  May  1689;  chief-justice  of  the  common 
pleas,  on  the  30th  of  April  1692:  and  dying  in 
1701,  was  succeeded  by  sir  Thomas  Trevor,  on  the 
5th  of  July  170L 

13.  Sir  John  Somers  was  born  at  Worcester, 
in  l652 ;  was  educated  at  Trinity  college,  Oxford  -, 
whence,  he  removed  to  the  Middle  Temple :  he 
succeeded  Treby,  as  solicitor-general,  on  the  7th 
of  May  1689,  and  as  attorney-general,  on  the  2d  of 
May  1692:  in  l693,  he  was  appointed  lord  keeper 
of  the  great  seal;  and  in  1697>  was  created  Iord« 
chancellor,  with  the  title  of  lord  Somers.  Bat,  on 
the  31st  of  May  1700,  he  was  superseded,  when  sir 
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Nathan  Wright  was  appointed  lord-keeper.  Lord 
Somers  was,  in  1708,  appoiiited  president  of  the 
council,  which  office,  he  resigned,  in  1710.  He 
died  in  1716,  after  surviving  the  powers  of  his 
mind.  He  appears  to  have  been  a  collector  of 
tracts^  during  an  age,  when  such  lore  abounded. 
His  judgment  on  the  banker's  case  was  published, 
some  years  after  his  decease.  His  pamphlet,  ap- 
pealing to  the  judgment  of  nations,  concerning  the 
rights  of  kings,  and  the  privileges  of  the  people,  has 
run  through  many  editions,  as  we  might  easily  ex- 
pect, from  the'title,  and  the  subject* 

14.  Sir  Edward  Ward,  the  king's  serjeant,  was 
appointed  attorney-general,  as  successor  to  Somers, 
on  the  4th  of  April  l693.  He  was  made  chief 
baron  of  the  exchequer,  on  the  the  10th  of  June 
l6y5  ;  and  he  died,  probably,  in  November  I7l4, 
when  sir  Samuel  Dodd  succeeded  him. 

15.  Sir  Thomas  Trevor  was  appointed  solicitor^ 
general,  on  the  2d  of  May  1692  3  and  attorney- 
general,  on  the  10th  of  June  1695.  He  was  made 
chief-justice  of  the  common  pleas,  on  the  5th  of 
July  17OI:  he  soon  after  acquired  the  peerage; 
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and  died,  probably  in  October  17 Hj  when  he  was 
succeeded  by  sir  Peter  King,  as  chief-justice  of  the 
common  pleas. 

16.  Sir  John  Hawles  was  appointed  solicitor- 
general,  on  the  13th  of  July,  l€95;  and  probably 
died,  in  1702;  as  sir  Simon  Harcourt  succeeded 
him,  in  that  office,  on  the  1st  of  June  1703.  In 
l680,  sir  John  Hawles  published  his  popular  tracts 
on  Englishmen's  Rights.  During  the  same  age  of 
agitations,  he  published  his  remarks  on  some  state 
trials.  He  also,  published,  in  1689,  a  reply  to  sir 
Bartholemew  Shower,  in  his  controversy  with  sir 
Robert  Atkyns  on  lord  Russel's  innocence.  Tlie 
state  papers,  which  have  since  been  published,  have 
decided  the  point,  that  were  then  in  controversy. 

17.  Henry  Comptpn,  the  son  of  the  first  earl  of 
Northampton,  was  born  in  1632,  and  educated  at 
Queen's  college,  Oxford.  He  was  created  bishop 
of  Oxford,  1674 ;  and,  in  the  subsequent  year,  was 
translated  to  Londom  He  had  the  honour  to  edut 
cate  the  two  princesses,  Mary,  and  Anne.  He 
firmly  opposed  the  illegal  innovations  of  James  IL 
by  defying  the  persecutions  of  power.  At  the  eve  of 
the  revolution,  he  conducted  the  princess  Anne  to 


XXVni  THE  PREPACB. 

Nottingham;  to  prevent  her  being  conveyed  to 
France.  He  had  the  additional  honour  of  inaugu* 
rating  king  William,  after  defending  the  kjng's 
title,  among  the  peers.  He  died  in  1713,  at  the 
age  of  81,  with  the  character  of  an  eminent  divine, 
an'd  patriot  statesmen. 

18.  Sir  John  Cooke,  an  eminent  civilian,  who 
was  king's  advocate,  1703. 

18-22.  Sir  Charles  Hedges ;  sir  Nathaniel  Lloyd; 
Henry  Newton  ;  Robert  Wood ;  Humphrey  Hend- 
man  ;  were  all  doctors  of  the  civil  law,  and  eminent 
civilians,  at  the  accession  of  queen  Anne :  sir 
Charles  Hedges  was  the  king's  advocate,  and  secre- 
tary of  state ;  sir  Nathaniel  Lloyd,  was  king's  ad- 
vocate ;  Henry  Newton  seems  to  have  been  a 
master  in  chancery,  in  October  I69I,  and  after- 
wards  king's  advocate. 

23.  Sir  Edward  Northey  was  appointed  the  at- 
torney-general, on  the  loth  of  July  1701 ;  was  re- 
moved on  the  25th  of  April  1707 ;  was  re-appointed, 
on  the  19th  of  October  1710;  and  was  superseded 
by  Leohmere,  on  the  14th  of  March  1717  :  in  the 
subsequent  year,  a  pension  of  one  thousand  five 
hundred  pounds  a  year  was  settled  on  the  late  at- 
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torney-general^  Northej.  He  died,  near  Epsom, 
amoDg  his  relations,  on  the  16th  of  August  1723; 
and  was  buried,  by  his  own  request,  in  Epsom 
church-yard,  where  there  is  a  monument  to  his 
memory :  his  daughter  married  lord  Raymond. 

24.  Sir  Simon  Harcourt  was  appointed  solicitor- 
general,  on  the  1st  of  June  1702»  and  attorney- 
general,  on  the  25th  of  April  1707 ;  he  was  super* 
seded,  in  October  1708^  and  was  reappointed  on 
the  I8th  of  September  1710.  He  was  on  the  9th 
of  October  1710,  appointed  keeper  of  the  great 
seal,  and  in  April  1712,  lord  chancellor,  and  during 
the  same  year  was  created  a  peer.     He  died,  on  the 

SSthof  July  1727. 

25.  Sir  Thomas  Parker  rose  speedily  firom  being 
an  attorney,  at  Derby,  by  great  talents,  and  elo- 
quence, to  the  height  of  his  profession.  He  was 
created  serjeant,  in  1705,  when  he  was  also  chosen, 
into  parliament.  Having  distinguished  himself, 
here,  he  became  distinguished  every  where  else. 
He  was  appointed  ta  succeed  sir  John  Holt,  as 
chief  justice  of  England,  on  the  16tb  of  March  1710. 
He  became  chancellor  on  the  12th  (^May  1718: 
and  was  created  earl  of  Macclesfield,  on  the  5th  of 
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November  1721.  His  fall  was- as  rapid  as  his  rise; 
He  was  accused,  in  parliament,  of  some  corruption 
in  the  sale  of  offices  in  chancery ;  he  resigned  his 
high  station,  on  the  24th  of  January  17:24  :  he  was 
found  guilty,  Vy  his  peers,  and  was  fined  thirty 
thousand  pounds.  He  died  on  the  aSth  of  April 
1732. 

26.  Sir  Peter  King,  from  very  different  studies, 
became  a  student  of  the  Middle  Temple.  He  was 
chosen  recorder  of  London,  in  1 708,  and  was  ap* 
pointed  chief  justice  of  the  common  pleas,  on  the 
26th  of  October  1714.  He  was  made  lord  keeper 
on  the' 1st  of  June  1725  ;  and  on  the  27th  of  June 
1727,  lord-chancellor,  and  baron  of  Ockham.  His 
infirmities  induced  him  to  resign  this  high  office  ; 
and  he  died  on  the  22d  of  July  1734^  aged  65. 

ft 

27.  Sir  James  Montagu  was  appointed  soliciton- 
,  general,  in  April  1 707,  attorney-general,  in  Octo- 
ber 1708,  queen's  serjeant,  in  October  1714,  and 

.  at  the  same  time  baron  of  the  exchequer.  In  1718> 
he  was  appointed  one  of  the  commissioners  for  the 
keeping  of  the  great  seal :  on  the  4th  of  May  1722, 
he  was  appointed  chief  baron ;  and  he  died  on  the 
20th  of  October  1 723. 
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38.  Sir  Robert  Eyre  was  appointed   solicitor- 
general,  in  October  1708  ;   was  made  one  of  the 
justices  of  the  king's  bencb^  in  May  1710  :  he  was 
rused  to  be  lord  chief-justice  of  the  common  pleas ; 
and  he  died  in  January  1736. 

S9*  Doctor  William  Straban  of  the  commons : 
He  published,  in  1722,  a  translation  of  Domat's  civil 
law,  in  2  vols,  folio,  which  was  republished  in  17S7* 
30.  Sir  Robert  Raymond  was  the  son  of  sir 
Thomas  Raymond^  one  of  the  justices  of  the  king's 
bench,  who  died,  in  1683.  Sir  Robert  was  ap-r 
pointed  solicitors-general,  in  May  1710,  and  attorney 
general,  in  October  1714 :  he  was  made  one  of  the 
justices  of  the  king's  bench,  in  January  1723 ;  and 
was  advanced  to  be  chief-justice  of  England,  on  the 
flSth  of  February  1724.  On  the  earl  of  Maccles- 
field's recession,  he  was  appointed  with  sir  Joseph 
Jekyl,and  sir  Geofifry  Gilbert,  a  commissioner  of  the 
great  seal,  on  the  7th  of  January  1 724.  Sir  Robert 
Raymond  was  created  a  peer  on  the  21st  of  Janu- 
ary 1730-1.  He  died  on  the  19th  of  March  1733* 
By  Northey*s  daughter,  he  left  a  son,  who  dying, 
in  17^d>  the  peerage  became  extinct.  Lord  Ray- 
mond's Reports^  and  Entries^  were  published  long 
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after  his  death,  and  have  been  often  republished, 
by  several  editors. 

31.  Sir  John  Fortescue  Aland  was  born  in 
London,  in  March  I67O,  the  son  of  Edmond  For- 
tescue, and  Sarah,  the  daughter  of  H.  Aland,  of 
Waterford.  (le  chose  the  law  for  his  profession  ; 
and  was  called  to  the  bar,  by  the  Inner  Temple  so- 
ciety. He  was  appointed  the  solicitor-general,  in 
I7IA :  and  he  was^made  a  baron  of  the  exchequer, 
in  January  I716.  In  May  1718,  he  was  appointed 
one  of  the  justices  of  the  king's  bench :  and,  in 
January  1728,  he  was  removed  to  the  court  of 
common  pleas.  Here,  he  continued,  in  the  per- 
formance of  a  very  important  trust,  till  the  S6th 
of  June  1746,  when  he  was  created  an  Irish  peer, 
by  the  title  of  lord  Fortescue  of  Credan,  in  the 
county  of  Waterford.  He  did  not  long  survive  this 
splendid  reward  of  his  services  to  the  state  :.  dying 
at  seventy-six,  on  the  IQth  of  December  1746;  and 
leaving  his  second,  and  only  surviving  son.  Dormer, 
who  died  in  1781,  without  issue,  whereby  the  title 
became  extinct.  Sir  John  patronized  Elstob,  the 
Saxon  scholar,  whom  he  encouraged  to  publish,  with 
corrections,  and  enlargements,  the  Sasans  Laws, 
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Appears  to  have  republished,  in  17l4>  and  in  1719^ 
the  lord'Chanceilor  Fortescue's  work^  on  the  differ- 
ence between  an  absolute^  and  a  limited  monarchy  ; 
with  a  learned  preface,  concerning  the  laws  of  Eng- 
land, remarks,  and  an  index,  bym  John  himself. 

33.  Sir  William^  Thomson  succeeded  sir  P<  ]er 
King,  as  recorder  of  London^  in  1714;  was  ap^ 
pointed  solicitor-general  on  the  8th  of  February 
1716;  and  was  superseded  on  the  1 7th  of  March 
1719.  He  was  appointed  a  baron  of  the  exchequer, 
on  the  27th  of  November  1 7S2 ;  and  he  died,  in 
November  1739^ 

33.  Richard  West  was  appointed  councit  to  the 
board  of  trade,  in  1718 ;  and  died  chancellor  of  Ire^ 
hnd^in  17S6. 

Francis  Fane  succeeded  Mr.  West,,  as  coun« 
sel  to  the  board  of  trade>  in  l7^9  and  resigned  this 
trust,  in -1746. 

34«  Edmond  Gibson  was  born  in  Westmorland^ 

1669*    He  entered  Queen's  College^  Oxon,  as  a 

servitor*    He  seems  to  have  early  applied  much  of 

his  genius,  and  attention,  to  old  &iglish  literature. 

He  published  at  Oxford,  in  1691  >  the  Polemo  Mid* 

dinia  of  Drmnmond,  a  macaronic  poem^  and  Jame» 

V.  king  of  Scot-'0   Christ'^  Kirk  on  the  Greettg 
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with  illustrative  notes.  He  published^  at  that 
seat  of  learnings  what  was  doubtless  of  more 
importance,  in  1692,  the  Saxon  Chronicle,  with 
a  Latin  translation,  an  index,  and  notes.  He 
was  soon  after  appointed  chaplain  to  Tennison, 
the  bishop  of  London.  He  took  his  master  of  arts 
degree,  in  1694;  and  in  the  subsequent  year,  he 
gave  an  Edition  of  Camden's  Britannia,  which  his 
gratitude  dedicated  to  bishop  Tennison,  Prefer- 
ments now  flowed  upon  him  in  rapid  course ;  and 
his  Codex  Juris  eeclesiastici  Anglicani  he  gave  to 
the  learned  world,  in  1713.  He  soon  had  his  reward : 
when  Wake  was  advanced  to  the  primacy,  from  Lin- 
coln, inV]\5y  Gibson  was  promoted  to  the  see,  which 
the  primate  had  left;  and,  in  1733,  he  was  trans- 
lated to  London,  where  he  acquired  the  jurisdiction 
of  the  colonies,  and,  incidentally,  a  seat  at  the 
board  of  trade  and  plantations.  He  died  at  Bath, 
in  1748 ;  leaving,  with  several  children,  a  great 
character  for  learning,  and  still  more  for  attachment 
t!o  the  church,  whose  interests  he  had  promoted. 

85.  The  chief  justice  Lewis  Morris,  of  New 
York. 

86.  Mr.  William  Hamilton,  of  ?l\ilftdelphHi« 
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57.  The  attorney-general  Blenman,  of  Barba- 
does. 

58.  The  attorney-general  Rawlins,  of  Barba- 
does. 

39.  The  chief-justice  R.  H.  Morris,  of  New 
Jersey. 
%  40.  The  attorney 'general  Chilton,  of  BarbaiJoes. 

4l.  Sir  Clement  Wearg  was  appointed  solicitor- 
general,  on  the  Sd  of  February.  1 7S3;  and  died  in 
April  1726 :  Lord  Mansfield  mentioned  him,  in  the 
case  of  Campbell  and  Hall,  as  a  lawyer  of  great 
name. 

■ 

43.    Sir  Philip  Yorke  was  bom  at  Dover,  in 
1699*    Such  were  his  genius,  and  diligence,  thai 
he  quickly  rose  to  be  a  great  lawyer,  and  a  great 
man,  daring  an  age  of  learned  lawyers,  and  con* 
siderable  men.    He  succeeded  sir  William  Thom- 
son, as  solicitor-general,  in  March  1719 :  he  was 
appointedattorney*general,  in  January  1799;  and 
diief  justice  of  England,  in  October  1738,  when 
two  thousand  pounds  a  year  was  added  to  the  salary 
of  that  office,  which  requires  independence  and  suffi* 
ciency.   The  great  seal  was  delivered  to  him,  on  the 
14th  of  February  lysT^  which  he  held  for  nineteen 
years^  with  universal  apjdause*    He  resigned  it,  in 

d2 
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November  17^6,  amidst  the  convulsions  and  regrets 
of  his  country. 

43.  Charles  Talbot^  the  son  of  William ,  bishop 
ef  Durham,  who  died  in  1730,  was  appointed  soli- 
ci tor- general,  on  the  death  of  sir  Clement  Wearg, 
in  April  1726 ;  and  was  constituted  lord-chancellor, 
and  created  lord  Talbot,  in  1733.  He  died  in  1787, 
at  the  premature  age  of  fifty-one ;  having  pre- 
yiously  lost  his  son,  who  was  deplored,  in  the  pathe* 
tiO;  strains  of  Thomson. 

44.  Sir  Thomas  Reeve  was  appointed  a  justice 
of  the  common  pleas,  in  February  1733^  and  in 
January  1736,  chief-justice  of  the  same  court ;  and 
lie  died  iu  1737 ;  leaving  Instructions  to  his  Ne- 
phew^  for  the  Study  of  the  Law,  which  were  pub- 
lished, in  the  CoUectanca  Juridica,  vol.  ii.  79* 

.  :45.  Thomas  Lutwyche,  who  was,  probably,  the 
f«on  of  sir  £dward  Lutwyche,  died  on  the  18th  of 
November  1734^  one  of  the  king's  counsel:  he 
lentered  the- house  of  commons,,  in  1710,  and  con-, 
tintied  to  Mt  in  it  till  his  decease^  when  he  sat  for 
Affiersham.  . 

'  46.  Sir  John  Willes,  while  a  student  at  Ail-souls 
college,  Oxford^  published  in  1714,  a  pamphlet,  eA- 
titled^  ^'  The  present  Constitution,  and  the  Protest^ 
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«nt  Succession  vindicated/'  ia  answer  to  a  late 
book,  the  well  known  Hereditary  Right  of  the 
'Crown  of  England  asserted.  In  171 8,  he  was  sent  to 
Scotland)  to  assist  in  carrying  on  the  prosecutions 
for  high  treason,  which  impolicy  had  instituted, 
and.  the  firmness  of  the  grand  juries  disappointed, 
by  throwing  out  the  bills.  He  was  nominated  at- 
tomey-general,  in  December  1733,  when  sir  Philip 
Yorke  was  made  chief-justice  of  England  ;  and  he 
was  appointed,  in  January  1737^  the  chief-justice 
of  the  common  pleas:  he  died  in  I76K  His  Re<- 
ports  were  published,  in  1799,  by  Dornford,  ejc- 
tending  from  1737  to  1758. 

47.  Doctor  Paul^  of  the  commons^  the  king's  ad- 
vocate« 

48,^  Sir  Dudley  Ryder  became  solicitor-general, 
in  December  1 733,  on  the  promotion  of  Mr.  Talbot ; 
and  attorney-general,  in  January  1737;  and  chief- 
justice  of  England,  on  the  death  of  sir  William  Lee, 
in  April  1754 :  he  died  on  the  25th  of  April 
1756.  He  was  to  have  waited  upon  his  majesty, 
the.  day  before,  on  account  of  his  being  cre- 
ated a  peer,  by  the  title  of  lord  Ryder  of  Har- 
row by,  Lincolnshire ;    but  his  indisposition  pre- 
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rented  his  having  that  honour^  which  he  had  merited, 
by  his  talents,  and  services. 

49.  Sir  John  Straiige  became  solicitor-general 
on  the  promotion  of  sir  Dudley  Ryder.  He  was 
chosen  recorder  of  London^  in  November  17S9; 
and  he  was  appointed  master  of  the  rolls,  in  Janu- 
ary 17^0 :  he  died  in  17^4.  He  is  remembered  for 
his  Reports^  which  were  published,  by  his  son» 
in  1755. 

50.  The  honorable  William  Murray,  the  fourth 
son  of  David,  viscount  of  Stormont,  was  born  at 
Perth  J  in  1705  j  and  was  educated  at  Westminster 
School,  and  Christ's  Church,  Oxford  *.     Returning 

♦  He  was  admitted  to  St.  Peter's  College,  Westminster,  in 
1719»  at  the  age  of  fourteen  j  and  in  1723,  was  elected  to  Ox- 
ford. It  \h  curious  to  remark,  that  the  college  registrar,  bein{ 
probably  aomewbat  dull  of  hearing,  recorded  the  admission  of 
Mr.  Morray,  aged  eighteen,  bora  •!  BaM,  in  the  county  of 
Somerset.  Sir  William  BlackstODC,  dining  with  lord  Mansfield, 
and  saying,  that  he  could  prove,  by  record  evidence,  that  bis 
lordship  was  not  a  Scotchman  born,  but  an  Englishman,  pro- 
duced a  copy,  from  the  college  matriculation  book,  which 
made  his  lordbhip  laugh  very  much ;  and  be  explained  tl}e  mis- 
take, by  supposing  that  the  person,  who  stated  his  place  of 
birth,  to  have  pronounced  Pcrfil,  with  a  broad  accent,  which 
the  registrar  mistook  for  Bath. 
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from  his  trarels,  he  entered  into  Lincoln's  Inn» 
where  he  was  called  to  the  bar,  in  173U  Here  his 
abilities  soon  became  known^  both  as  a  lawyer,  and 
an  orator,  and  he  immediately  came  into  full  busi- 

■ 

ness  of  the  highest  kind.  In  November  1742,  be  was 
appointed  solicitor-general,  on  the  resignation  o£ 
sir  John  Strange;  and  he  was,  immediatefy  qfter^ 
chosen  into  parliament,  for  Boroughbridge,and  for  it 
served  till  he  was  appointed  chief-justice:  this  is  an 
important  fact ;  as  it  shows,  that  he  obtained  his  first 
preferment,  from  IVestminster'-hall,  and  not  from 
the  Senate-house;  and  he  was  not  even  a  king's 
counsel  till  November  1 743.  How  much  he  was 
now  consnited  by  the  Pelhams,  and  how  much  his 
advice  was  followed  by  them,  we  may  learn  from 
Doddington*s  Diary.  He  was,  of  course,  appointed 
one  of  the  managers  for  the  commons,  on  lord 
Lovat*s  impeachment;  and  such  was  at  once  the  * 
moderation  of  his  manner,  the  candonr  of  his  spirit, 
and  the  efficacy  of  his  eloquence,  that  he  was 
thanked,  l>oth  by  the  culprit,  and  the  court.  He 
was  long  solicitor,  not  being  appointed  attorney* 

■ 

general,  till  April  17^4:  this  furnishes  another  point 
of  instruction,  that  perseverance,  in  an  inferior 
station,  generally  leads  on  to  the  highest;  and  it 
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erinces^  also,  his  unassuming  gentleness.    When  sir 
Dudley  Ryder  sunk  under  his  infirmities,  the  at- 
torney^general  Murray  was  immediately  appointed 
chief-justice ;  he  was  created  lord  Mansfield,  on  the 
8th  of  November,   1756;  and  he  was  of  course 
called  into  the  privy  council.     Of  his  conduct^ 
during  two  and  thirty  years,  as  chiefjustice,  the 
juridical  Reports  are  the  Records,  and  the  Com- 
mentaries^    During  the  political  contests  of  the 
year  1 757«  he  acted,  officially,  as  chancellor  of  the 
exchequer,  in  the  room  <rf  Mr.  Legge.     In   1774, 
he  went  to  Paris,  on  a  private  embassy,  and  on  his 
private  affairs,  probably^  lord  Stormont,  his  nephew 
and  heir,  being  then  ambassador  at  the  French 
court.    He  was  three  times  offered  the  great  seal, 
which  he  as  often  declined.     He  was  advanced  to 
an  earldom,  in  October  1776  :  and  by  a  new  grant, 
the  remainder,  after  failure  of  his  own  issue  male, 
was  limited  to  his  heir,  the  viscount  of  Stormont. 
During  the  tumults  of  17S0,  his  house  in  Blooms* 
bury  Square  was   burnt,  by  the  mob,  with  his 
books,  and  manuscripts;  with  his  usual  delicacy,  he 
declined  all  compensation,  as  he  knew,  that  he  . 
i:ould  not  be  compensated.     He  repaid  the  popular 
iwuXif  by  an  augmented  assiduity,  in  the  labours 
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of  his  high  trusty  for  the  popular  good.  At  lengthy 
his  infirmities  indoced  him  to  resign  his  office,  in 
January  1788 ;  T\^hen  he  was  followed^  by  the  re- 
grets of  the  profession,  and  the  genuine  respect  of 
an  enlightened  public.  He  died  at  Caenwood,  on 
the  20th  of  March  1793,  aged  eighty-eight  s  leav- 
ing a  very  great  fortune,  the  necessary  effects  of 
prudent  management,  throughout  so  many  years* 
His  fine  intellect,  and  retentive  memory,  ^  re- 
mained  to  the  last ;  though  lie  had  lived,  for  several 
years,  under  great  debility  of  person.  In  April 
1784,  he  lost  his  wife,  lady  Elizabeth  Finch,  to 
whom  he  was  married  in  1738,  yet  by  whom  he 
had  no  issue.  On  the  morning  of  the  28th  of 
March,  he  was  buried,  in  the  same  vault  with  his 
late  countess,  in  Westminster  Abbey.  The  judges 
of  the  several  courts,  and  the  most  eminent  lawyers, 
intended  to  have  followed  to  the  tomb  the  remains 
of  this  illustrious  jurist^  but  they  were  assured,  by 
lord  Stormont,  that  it  was  the  particular  request  of 
the  late  earl,  that  his  funeral  should  be  as  private 
as  possible.  A  monument  has  been^erected  to  his 
memory,  by  the  singular  affection  of  a  private  per- 
»n,  in  tlie  same  abbey,  that  is  crowded  with  monu- 
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ments  to  the  celebrated  characters,    which  thtt 
nation  has  produced,  and  fostered,  in  every  age. 

51.  Sir  Robert  Henley  sncceeded  lord  Mans- 
field, as  attorney'-general^  in  1756.  This  was  to 
be  expected,  from  the  notices  of  hioi,  in  Dodding- 
ton's  Diary.  He  was  appointed  the  keeper  of  the 
seal,  on  the  30th  of  January  1757;  and  he  was 
created  lord  Henley,  in  I76O:  appointed  lord 
chancellor,  in  January  1761;  and  created  earl 
of  Northington,  in  May  1764 ;  and  was  made  lord 
president  of  the  council,  in  June  1766,  He  died 
on  the  14th  of  January  1774. 

52.  Charles  Pratt,  the  third  son  of  the  chief 
justice,  was  educated  at  Eton,  and  King's  College, 
Cambridge:  he  was,  though  in  obscurity,  and 
without  any  previous  office,  in  the  law,  appointed 
attorney-general,  when  Henley  was  made  lord 
keeper,  in  June  1757.  He  was  made  chief  justice 
of  the  common  pleas  in  1763,  and  it  was  from  this 
height,  during  a  season  of  perturbation,  that  he 
gained  his  popular  honours.  Other  lawyers,  and 
other  judges,  as  great  as  he,  have  coveted  the  popu- 
larity, w^hich  follows  one,  rather  than  what  is  fol- 
lowed.     In  1765,  he  was  raised  to  the  peerage. 
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and  in  1766  was  appointed  to,  the  seals/ which  he 
lost,  by  maintaining  doctrines,  that  his  coadjutors 
did  not  approve.     He  sided  with  the  colonial  pre* 
tensions,  and  opposed  the  government,  during  the 
war  of  the  revolted  colonies :  coming  in  collision 
with  lord  Mansfield,  while  maintaining  such  pre- 
tensions, he  lost  ground  as  an  orator,  and  a  lawyer, 
whatever  he  may  have  added  to  his  popularity*  In 
1782,  he  was  appointed  lord  president  of  the  coun- 
cil^ which  he  held  during  his  life,  if  we  except  a 
short  recession  in  1783*     On  the  18th  of  April, 
1794,  he  died,  having  been  created  in  May,  1786, 
yiseount  Bayham  and  earl  Camden.    He  is  ranked 
among  the  royal  and  noble  authors ;  as  the  writer 
of  a  tract,  on  the  nature  and  effect  of  the  habeas 
corpus  act,  the  great  bulwark  of  English  liberty, 
which  he  is  said  to  have  published  in  1758:  his 
argument,   in  the  case  of  Hindson  and  Kersey, 
wherein  lord  Mansfield's  argument,  in  Windham 
and  Chetwynd,  was  considered,  and  answered,  was 
given  to  the  public  in  1766*. 

*  This  argument^  when  published,  ia  London,  was  sup- 
preasedy  by  order  of  the  court  of  common  pleas,  over  which  lord 
Camden  then  presided  ;  but  it  was  soon  published  in  an  8?o. 
paiQphlet,at  Dublin,  \J6Q*  Park's  edit*  Cat  R.  and  N.  au- 
thors, ToL  iv.  360. 
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5S.  The  lionorable  Charles  Yorke,  the  second 
son  of  the  great  earl  of  Hardwick^  yvas  born,  in 
17^2,  and  owed  his  scholastic  education  to  Cam* 
bridge,  as  he  owed  his  law  learning' to  Lincoln's 
Inn^  which  has  produced  so  many  profound  law* 
yers.  He  was  a  coadjutor,  in  writing  the  cele- 
brated Athenian  Letters,  and  amused  himself  with 
poetry.  In  1745,  he  gave  to  the  learned  world 
his  Considerations  on  the  Law  ofFotfdtures,  which 
went  to  the  fourth  edition  in  1775,  at  the  eve  of 
another  revolt.  He  entered  parliament,  as  repre- 
sentative for  Ryegate,  in  1747,  at  the  age  of  25. 
He  succeeded  sir  Richard  Lloyd,  as  solicitor-ge- 
neral, in  November  1756,  and  followed  lord  Cam- 
den, as  attorney,  in  December  1761 ;  but  he  re* 
signed  this  office  in  November  1763,  and  was 
again  appointed  in  August  1 765.  He  was  chosen 
a  fellow  of  the  royal  society,  a  trustee  of  the  Bri- 
tish museum,  and  recorder  of  Dover.  At  length, 
in  1770,  he  was  appointed  lord  chancellor,  and 
was  created  a  peer;  but  dying  in  tlie  same 
month,  before  his  patent  had  passed  the  great  seal, 
the  creation  did  not  take  effect,  though  the  patent 
had  passed  through  every  other  form. 

54.  Sir  Richard  Lloyd  was  appointed  solicitor- 
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general  in  April,  1754,  upon  the  promotion  of  lord 
Mansfield.  In  1759,  he  was  called  to  the  degree 
of  Serjeant,  on  his  being  made  a  baron  of  the  ex- 
chequer; and  he  died  in  1761. 

55.  Dr.  George  Hay,  the  king*s  advocate^ 

56.  Sir  Fletcher  Norton  was  born  on  the  S3d  of  - 

« 

June  1716,  and,  in  May  1741,  married  Grace, 
the  eldest  daughter  of  sir  William  Chappie,  one  of 
the  judges  of  the  king*s  bench.  He  was  appointed 
solicitor-general  in  December  I76l,  in  the  room 
of  the  honorable  Charles  Yorke;  and  attorney-ge- 
neral in  November  1763,  which  he  held,  probably, 
till  August  1765.  In  February  1769,  he  was 
appointed  chief  justice  in  eyre,  south  of  Trent, 
which  he  held  till  June  1789.  He  was  chosen 
speaker  of  the  house  of  commons  in  1770,  and  con- 
tinued to  fill  that  distinguished  station  till  1780. 
He  was  created  lord  Grantley  on  the  9th  of  April 
1782,  and  he  died  on  the  1st  of  January  1789. 

57.  Sir  William  de  Grey  was  appointed  solicitor- 
general  in  December  1763,  in  the  room  of  Sir  F. 
NortOB,  and  attorney-general  in  August  1766: 
he  wicis  made  chief  justice  of  the  common  pleas  in 
January  1771,  in  the  room  of  sir  J.  E.  Wilmot, 
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resigned.     He  was  created  lord  Walsingham  in 
1780,  and  died  on  the  9th  of  May  1781. 

58,  Edward  Willes  was  appointed  ^olicitor-ge- 
neral  in  August  1766,  in  the  room  of  sir  William 
de  Grey;  and  in  June  1768,  one  of  the  justices  of 
the  king's  bench,  in  the  place  of  Mr.  Justice 
Hewit. 

59.  Sir  Lloyd  Kenyon,  of  the  Middle  Temple, 
was,  on  the  30th  of  April  178S,  appointed  attor- 
ney-general, in  the  room  of  Wallace,  who,  how- 

*  ever,  was  restored  on  the  16th  of  April  178S; 
and  on  the  26th  of  December  178S,  he  was  again 
appointed  attorney-general,  acting,  at  the  same 
time,  as  chief  justice  of  Chester.  Such  shifts  of 
policy  show  the  distraction  of  the  times^  jHe  was 
appointed  master  of  tlie  rolls^  In  June  17889  he 
was  raised  to  the  yet  higher  office  of  chief  justice 
of  England,  on  the  resignation  of  lord  Mansfield, 
and  was,  at  the  same  time,  created  lord  Kenyon,  of 
Gredington,  iu  the  county  of  Flint.  He  died 
at  Bath  on  the  2d  of  April,  1802,  while  chief  jus- 
tice, custos  rotulorum  of  Flintshire,  and  one  of  the 
governors^ of  the  charter-house* 

60.  Sir  Richard  P.  Arden,  the  second  son  of  John 
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Arden,  of  Arden^  in  Cheshire^  was  educated  un« 
der  the  tuition  of  Tbyer^  the  editor  of  Butler's 
Remains^  and  proceeded  to  Trinity  college,  Cam« 
bridge,  wherein  he  distinguished  himself.  He  took 
his  M.A.  degree  in  I769:  he  was  called  to  the  bar 
by  the  Middle  Temple  society^  and  was  appointed 
solicitor-general  on  the  26th  of  December  1783» 
and  attorney-general  on  the  3Qth  of  March  1784. 
He  succeeded  sir  Lloyd  Kenyon,  as  master  of  the 
rolIs>  in  1788.  He  was  appointed  chief  justice  of 
the  common  pleas  in  May  1 80 1 ,  when  he  was  created 
lord  Alvanley,  and  he  died  the  19tb  of  March 
1804. 

61.  Sir  Archibald  Macdonald  was  born  in  I747f 
the  son  of  sir  Alexander  Macdonald,  of  Slate,  by 
the  lady  Margaret  Montgomery,  the  daughter  of 
the  earl  of  Eglington,  aad  is^  of  course,  the  brother 
of  the  late  lord  Macdonald.  His  education,  how- 
ever, was  English  :  he  entered  Wesminster  school, 
in  1760,  at  the  age  of  thirteen,  and  was  elected  to 
Christ  Church,  Oxford,  in  1764.  He  was  elf?cted 
repres.entatiye  in  parliament  for  Hindon,  in  1 774; 
and  for  Newcastle  under  Line,  in  1780  and  1784: 
he  was  appointed  one  of  the  king's  counsel  in  1778, 
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and  one  of  the  judges  for  Wales  in  1 780.  In  April 
1784,  he  was  appointed  successor  to  sir  Richard 
P.  Arden,  as  solicitor-general  j  and  in  September 
1 78J},  he  also  succeeded  sir  Richard,  as  attorney- 
general.  In  February  1793,  he  was  appointed 
chief  baron  of  the  exchequer,  in  the  room  of  sir 
J.  Eyre,  who  was  promoted  to  be  chief  justice  of 
the  common  pleas ;  and  sir  Archibald  was  sworn  . 
a  privy  councillor  on  the  15th.  After  discharging 
this  great  trust,  for  upwards  of  twenty  years,  with 
satisfaction  to  himself,  and  benefit  to  the  public,  he 
gave  in  his  resignation,  on  account  of  the  failure  of 
his  eyesight :  in  October,  1813,  and  on  the  6tb  of 
November  following,  he  was  created  a  baronet  of 
the  united  kingdom^  in  consideration  of  his  long- 
and  faithful  services. 

62.  Sir  Matthew  Lamb,  who  succeeded  Mr.  Fane» 
as  counsel  to  the  board  of  trade,  in  1746,  and  died 
in  November,  1768. 

63.  Richard  Jackson,  who  was  appointed  counsel 
to  the  board  of  trade  in  April  1770,  and  died  on  the 
6th  of  May,  1787,  a  privy  councillor,  and  clerk  of 
the  paperoffice,  in  Iteland,  an  office  which  lord 
Bowes  had  held. 
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64.  William  Kemp^  barrister-at-Iaw>  who  died 
attoraey-general  of  New  York,  about  the  year 
1795. 

65.  William  Smithy  who  was  a  lawyer  of  the 
saoie  province,  and  died  chief  justice  of  Quebec. 

66.  James  Holyday,  of  Maryland. 

67«  William  Paca,  of  the  same  province. 

68.  The  honorable  Daniel  Dulany,  secretary^ 
and  one  of  the  council  of  the  same  province. 

69»  Sir  James  Marriot,  doctor  of  laws,  was  born 
in  1731,  the  son  of  an  attorney,  in  Hatton  Garden. 
Choosing  the  civil  law  for  his  profession,  he  re« 
-eeived  his  university  education  at  Cambridge.  He 
is  said  to  have  obtained  his  first  promotion  'by 
arranging  the  duke  of  Newcastle's  library,  when 
chancellor  of  the  university  of  Cambridge.  He 
was  elected  master  of  Trinity *hall,  on  the  death 
of  Dr.  Dickens.  He  distinguished  himself,  as  a 
civilian,  by  publishing,  in  17^9,  '*  The  Case  of  the 
Dutch  Prizes,  taken  in  the  War  before  the  last.'* 
In  July,  1764,  he  was  appointed  the  king's  advo- 
cate, in  the  room  of  sir  George  Hay,  who  was  pro- 
moted to  be  judge  of  the  arches,  and  the  prerogative 
courts.    In  1768,  being  then  vice-chancellor  of  the 
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university  of  Cambridge^  he  presented  the  ho* 
nours  of  that  illustrious  body  to  the  king  of  Den- 
mark, at  Newmarket.  In  1769>  he  published 
^^  The  Rights  and  Privileges  of  both  the  Universi- 
ties, and  of  the  University  of  Cambridge  in  parti- 
cular, defended  in  a  Charge  to  the  Grand  Jury,  at 
the  Quarter  Sessions  for  the  Peace  at  Cambridge, 
October  the  10th,  1768 ;''  he  also  published  his  ar» 
gument,  in  the  case  of  the  colleges  of  Christ, 
and  Emanuel.  His  poetry  may  be  seen  in  Dods» 
ley's  Collections.  He  distinguished  himself  by  the 
acuteness  of  his  answers^  when  examined  at  the  bar 
of  the  house  of  commons,  on  the  Quebec  constitu- 
tion.  He  was  appointed  judge  of  the  high  court 
of  admiralty,  in  the  room  of  sir  George  Hay.  He 
resigned  this  high  office  in  October  1798>  and,  at 
the  age  of  72,  he  died,  on  the  81st  of  March,  1803, 
at  two  o'clock  in  the  morning,  while  fitting  in  his 
chair,  at  Twinstead^hall,  near  Sudbury,  which  he 
had  represented,  in  two  parliaments.  His  learned, 
and  singular  judgment  in  the  high  court  of  admi» 
ralty,  in  the  case  of  the  ship  Columbus^  is  published 
in  the  Collectanea  Juridica,  voj*  i.  p.  8S. 

70.  Sir  William  Wynne,  doctor  of  laws,  seems 
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to  have  followed  the  tract  of  sir  James  Marriot  to 
the  top  of  bis  professions  which  has  been  dignified 
by  so  many  emfaient  men,  who  were  distinguished 
by  their  talents^  and  probity.  In  October  1778, 
btt  was  appointed  vicar*general  of  the  province  of 
Canterbury,  and  his  majesty's  adyocate^general. 
On  the  decease  of  sir  J.  Marriot,  was  elected, 
in  his  room,  sir  Wm.  Wynne^  one  of  his  majesty's 
privy  council,  official  principal  of  the  arches  court 
of  Canterbury,  master  of.tbe  prerogative  court  of 
Canterbury,  commissary  of  the  deanery  of  the 
arches,  and  master  of  Trinity^hall,  Cambridge. 

71»-A  barrister. 

7&  John  De  Witt  was  bom  of  a  noble  family 
in  l6^$  became  pensionary  of  Dordrecht,  and 
pensionary  of  Holland,  intendant  of  the  fiefs,  and 
keeper  of  the  seals.  During  troublous  times,  he 
governed  Holland  with  great  ability,  though  he 
oould  not  always  command  success.  He  excluded 
William  the  Third,  prince  of  Orange,  from  his  con- 
•titutional  share  in  the  government  of  the  States. 
He  was  thereupon  attacked  by  four  assassins.  The 
prince  of  Orange  wys  restored  to  the  stadtholder- 
ship  3  but  two  great  men  could  not  sa£e]y  exist,  at 
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the  same  time^  within  the  same  republic  :  mutual 
accusations  ensued:  and  a  papular  tumult  arose^ 
which  sacrificed  De  Witt  to  the  peofde^s  passionSi 
at  the  Hague^  in  1673 :  he  died^  repeating  with 
his  last  breath,  Horace's  Ode — Jmtum  et  tenacem 
propositi  viruniy  Sgc.  ♦ 

73.  Sir  William  Temple  was  bora  in  1689,  at 
London,  the  son  of  sir  William  Temple  of  Sbe«n, 
and  master  of  the  rolls  in  Ireland,  by  a  sister  of 
the  learned  Henry  Hammond.  He  was  a  student 
at  Emanuel  college,  Cambridge,  under  the  erudite 
Cudworth.  '-  After  some  travel,  he  retired  to  a  pri- 
vate  life,  in  Ireland,  during  the  usurpation^  At 
the  restoration,  he  returned  to  England,  with  a 
view  of  serving  his  country,  chiefly,  as  a  negotiator: 
he  is  chiefly  praised  for  settling  the  triple  league 
in  1668;  and,  secondly,  for  procuring  the  marriage 
of  the  princess  Mary  with  the  prince  of  Orange. 
Both  De  Witt,  and  the  States  of  Holland,  expressed 

*  The  man  whose  mind  on  virtue  bent, 
Pursues  some  great  and  good  intent, 

With  undiverted  aim, 
Serene  beholds  the  angry  crowd. 
Nor  can  their  clamours,  fiAoe  and  load, 
stnbboro  honour  tamt. 
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their  satisfaction  with  the  conduct  of  Temple. 
After  the  peace  of  Nimeguen^  he  was  recalled  from 
Holland,  in  February ,  1678-9.  He  now  applied 
himself  to  his  private  studies :  he  died  in  1700,  at 
Moor  Park,  near  Farnham,  in  the  seventy-first 
year  of  his  age ;  leaving  a  character,  for  principles, 
and  knowledge,  which  has  been  drawn,  iuTcry  op* 
posite  colours,  by  very  different  parties. 
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ENGLISH  JURISPRUDENCE. 


First.  The  king,  who  wears  the  crown  of  Great 
Britain  and  Ireland,  enjoys  the  sovereignty  of  the 
general  territory,  belonging  to  the  same  crown, 
with  the  allegiance  of  the  inhabitants  thereof,  under 
the  various  modifications  of  the  existing  law.  The 
following  opinions  seem  to  acknowledge  the  truth 
of  that  proposition,  as  a  fundamental  principle 
of  the  established  constitution. 

The  king's  prerogative,  within  those  territories, 
may  T)e  considered,  then,  under  two  heads :  J.  Of 
his  Ecclesiastical  autliority :  11.  Of  his  Civil  autho- 
rity. 

I.  Of  the  king's  Ecclesiastical  authority  abroad. 

The  royal  prerogative,  in  this  respect,  is  distribut- 
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ed  into  two  subordinate  heaids:  Ist.  The  bishop  of 
London  is  diocesan  of  the  colonies:  2d.  The 
archbishop  of  Canterbury's  prerogative  power, 
concerning  wills  and^  administratioxis,  is  superior 
to  the  analogous  prerogative  powers,  in  the  co- 
lonies. 

(1.)  The  opinion  of  the  attomey^general  Northey^ 
on  this  subject,  in  1105^ 

To  the  right  hon,  the  lords  cemmissioners  for 
trade  and  plantqJLions. 

May  it  please  your  lordships. 

In  obedience  to  your  lordships*  commands,  sig- 
nified'tame  by  Mr.  Popple,  junr.  your  secretary,^ 
I  have  considered  of  the  annexed  extract  of  a  letter 
from  colonel  Seymour,  governor  of  Maryland,  re- 
lating  to  the  Jesuits  and  papists  there  i  and  the  ex-^ 
tract  also  sent  me,  of  the  grant  of  thp  province  qf 
Maryland  to  the  lord  Baltimore,  rqls^ting  to  t\\^ 
ecclesiastical  power.  And  the  questions  proposed 
thereon,  whether  the  laws  of  England  against  Ro^ 
mish  priests  are  in  force,  in  th^  plantations,  and 
whether  her  majesty  may  not  direct  Jesuits,,  ot; 
Romish  priests,  td  be  turned  out  of  Marylimd^ 

And  as  to  the  said  clause  in.  the  grant  of  the 
province  of  Maryland  to  the  lord  Baltimore,  relate 
ing  to  ecclesiastical  power,  I  am  of  opinion  the 
same  doth  not  give  him  any  power  to. do.  any 
thing  contrary  to  the  ecclesiastical  laws  of  £ng* 
l|md,  but  he .  hath  only  the .  advowsQpi;  o^  and 
Ipower  to  erect  and, consecrate  cll^2;c;t^^,  s^i^.  such 
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pow^  m  Xht  bishop  of  Durham  had,  as  earl  paia? 
ttne»  te  Im  couirty  f^^^hie,  who  was  sabjeot  tm 
the  kwfe  of  England;  and  the  con^crationg  6f 
chapels  ought  to  be^  ^  in  England^  by  prttio^aat 
ministers  only. 

As  to  the  question,  whether  the  laws  cf  England 
against  Roipish  priests  are  m  force,  in  the  planfea« 
tions  I  by  th^  statute  of  S7inOf  of  munibeth«  cu^.  % 
e?ery  Jesuit,  seminary  priest,  or  cither  such  priest^ 
deacon  ^  religious,  or  ecdesiasticai  person,  bom 
within  this  reahn,  or  any  ott^er  her  ipajesty^f  flf% 
ininions,  made,  ordained,  or  profaned,  by  any  tim 
tbority,  or  jurisdictfOA  derived,  cJiaUengfKl,  Ofpra* 
tended  from  the  sfe  of  liotpe,  who  shall  pom^ 
into,  or  be,  or  nett^in,  ip  any  par^  qf  this  t$iim^  nr 
any  4>ther  Ker  majesty's  dQmjnfixn,is  guilty  0f  high 
treason :  it  is  plain  that  lapif  esrtended  tq  idl  tha 
dominions  the  queen  bad  wlieii  ^t  was  made  i  but 
some  doubt  hath  beea  made,  whether  it  axtendt 
eth  to  doiyiiniqiis  acqainsc}  l^fttti  ^.  \^^  f  1(^^^<MM( 
havt  been. 

By  the  staitute  11  mo.  William,  |br  pieirtnthiif 
the  further  growth  of  popery^  it  is  provided,  tint 
if  any  popish  bishop,  priest^  ot  jesoitr  i^batfloerer^ 
sbA  say  nasi^  4ar  exercise  any  other  pt^  of  the 
Dftse  or  fuMtiou  of  ^  popisii  bishafv  or  pHsat,  ilrithr 
in  this  realnH  or  the  dain|i|ioas  tl»growato  liek>ftg^ 
»g,  anefa  x^enoi^  bring  ^ei^eof  lawMlj  oonvidted^ 
^all  be  adfsdged  tia  perpetual  iasprisMOiefitf  is^ 
nicb  fulace,  wit|iip  fiiiatiijqpkm^  p  ter  sMJ^Ift  ^ 
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the  advice  of  her  prrVy  council,  shall  appoint.  I 
itm.of  opinion  this  }aw  extends  to  the  plantations, 
thej  being  dominions  belonging  to  the  realm  of 
EAgiand,  and  extends  to  all  priests,  foreigners,  as 
well  as  natives. 

•  As  to  the  question,^  whether  her  majesty  may 
liot  direct  jesdits,  or  Romish  priests,  to  be  turned 
dot  of  Maryland,  I  am-  of  opinion,  jf  the  Jesuits,  or 
priestSybe  alibis,  not  madedenij5ens,or  naturalized, 
her- majesty  may,  bylaw,  compel  them  to  depart 
Mainland';  if  they  be.  her  mi^esty's  natural  born 
fubjects,  they  cannot  be  banished,  from  her  ma^ 
jesty^s  dominions^  hut  may  be  proceeded  against 
on  the  last  beforementioned  law. 

Oc/.  18,  1705.  Edv.  Northey. 

(2.)  The  letter  of  the  right'  rev.  Dr.GUmn^  ^  the 
iMop  of  London^  ta  the  duke  of  Newcustlei 
:May  it  please  your  grace. 

•  I  troubled  your  grace  lately  with  an  account  of 
'What  the:  independent  ministers,  in^New  England, 

are  doing,  in  order  to  obtain  powers,  for  holding  a 
regular  synod  To  what  I  theli  mentioned,  as  de- 
serving, in  my  opinion,  the  consideration  of  the 
ministry,  I  desire  to  add,  that  it  may  be  a  doubt 
«p6n  the  aet  of  union,  between  England  and  Scot- 
4and,  whether  the  independents,  dn  ^ew  Englandv 
are  any  more  than  a  tolerated  ministry,  and  people. 
l*he  act  of  uniformity  15, 14,  Ch.  IL  extend^  no 
farther  *than  the  littdm  of  England^  dominions  of 
'Walte,  aad  Berwick-upon-Tweed ;  and  therefore 
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1^  the  crown  at  liberty  to  make  such  worship,  and 
discipline,  as  the  king,  or  qneen,  for  the  time  beings 
may  think  proper,  the  established  worship,  and  dis- 
cipline of  the  other  territories. 

Bat,  by  the  act  of  union,  6  Ann^  ch.  5,  every  king, 
and  queen,  at  their  coronation,  ^^  Shall  take  and 
subscribe  an  oath  to  maintain  and  preserve  invio- 
lably the  settlement  of  the  church  of  England,  and 
the  doctrine,  worship,  discipline,  and  government 
thereof,  as  by  law  estabUshed,  within  the  kingdomB. 
of  England,  Ireland,  the  dominions  of  Wales,  and 
town  of  Berwick-upon-Tweed,  and  territories  there* 
to  belonging.*^ 

If,  by  this  clause,  the  ministers,  and  people,  of  the 
church  of  England,  in  the  plantations,  be  made  the 
established  church,  within  the  general  governments, 
th^  all  the  rest  are  only  tolerated^  as  here  in 
England.  And  if  so,  this  double  ill  use  inaybe 
made  of  permitting  the  independent  ministers  of 
New  England  to  hold  a  regular  synod:  the  estiu 
bliflhed  clergy  here  may  think  it  hard  to  be  debarred 
of  a  liberty,' which  is  indulged  the  tolerated  minis- 
ters tfacfre,  tod  the  tolerated  ministers  here  may 
think  it  equitable,  that  their  privileges  should  not 
be  less  than  those  of  their  brethren^  in  New  Eng- 
land. 

I 'think  it  my  duty  to  suggest  these  things,  for  tht 
consideration  of  your  grace,  and  the  other  minister^; 
and  perhaps  it  may  not  be  judged  improper  t« 
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tc^ke  Uie  6{Nttiaiia  of  tb^  altoimey  mA  9olicitQr»ge^ 
beral  upoa  tbe  foremeationed  stalute  of  the  6th  of 
tbe  qi^een.  -  I  aiQ, 

Jug.  21,  173^.  Ebm.  Lokdok« 

(3.)  Tbe  joint  9pmi^^  of  tht  fi^Uwney  and  solid- 
t^r^g^nmmk  Yorktj  and  fVewg,  in  1785. 

T«  ^heir  excolleDej^  the  lords  ju&tieea. 
M^^y  it  pleaisie  your  exceUeneies^ 

in  hrnable  oibedioQce  to  your  e^celleacies*  com- 
iMtods^  aigaifie^  to  uo,  hy  Mr.  DeUfi^rCi  w^  have 
coQsickk^d  tine  i^ve?al  matt^ra  vefciried  to  Wj  by 
letter  fHf  ^be  $4ll>  iast.,  traqsouttiag  to  u«  the  iih 
tlosed  copies  of  some  letters^  which  his  grace  tbii 
duke  of  Newci^tle  bad  received  fi*om,  the  lord 
biabop  of  I^pndoa,  coueeraing  an  address,  fr <m  tba 
general  eonveatien  of  the  iijidepende«Nk  mtniaterB^  ii^ 
New  SfigUnd^  to  tbe  liieiit^goverBOf^  couq<^,  wA 
lieiitte  bi  huige^sefiki  there,  desi^iog  them  to  oal 
the  several  churches  in  that  province  to  n»eet^  hy 
thsSa  pastQift  And  mea8eQger$,  ioi  a  synod,  to  which 
the  nid  coiioeil»  and  bouse  of  rt^presentatives^  hAT4 
gkyen  their  GOdM^ent  i  and  directing  «s  to  OH}iiir^ 
ioMi  this  matter^  and  re|pairt  our  epiniona  upon  s^ 
veial  questional  pr0|»oised  in  the  said  tetter*, 

And  w^  buipbly  eertify  your  c^celleaiQie^  thaJt 
ias  to  the  several  matters  of  fact,  contained  ia-  thi 
laid  ktters,  and.  papers^  iberewith  t^aawutted^  we 
have  heea  obliged  to  tahe  tbe  samoj  as  they  9t» 
Mieffua  slated^  bailing  at  pceseut.no  opfpovtunitgr'  of 
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oirtai&iag  str )6t  'regd^ar  pr66f ;  atid  therefore  such 
parts  of  this  r^ort,  as  arise  out  of  thc/se  fticts,  are 
grounded  vpptti  k  supposhion,  that  the  relations 
contained,  in  those  tetters^  and  papers,  are  true. 

The  addtesft  <xf  the  general  convention  trf  minis- 
ters is  uaentvoned  to  he  in  Ithese  wotds,  to  Wit, 

'« To  the  very  >»0*ottraWe  Williirin  Dommer, 
esq.,  iieJat.-g^vcMfO^i  and  ^dMm&ndefr-in-dMef,  and 
to  the  hoiiovirahle  the  '<:(yA<nseIlors,  to  ll^e  honourable 
the  represenftMfiveS)  iA  the  great  and  general  cotlrt 
of  his  Maj^esty^fi  province  of  the  M^sachnsets  Bay, 
assenMed^  imd  now  sitting,  a  m^moriai,  and  ad* 
tirtes,  htttttbly  pi-e^M^ed. 

*^  At  a  geHi^ral  «^oiltietati6fi  of  ihihistefi^,  from  se- 
yecdl  parte  of  ttn^  province^  at  Boirton,  87tii  May, 
1725. 

*«  Conttidermgthe  great  dmd  viable  dec&ybf  ^i^ty 
ita  tte  cdim^y,  Md  the  growth  of  tnaiiy  hiistiar* 
riages,  wbidi  we  may  feAir  have  f^roVoked  th6  ^lori- 
ons  Lord)  in  a  series  of  tttHou^  Jtidgmistits,  wdiider- 
fully  to  diGierM*  U» ;  cbh^idering  Alsno  the  liudable 
exanaple  of  otti^  predeeessot^s^  16  recovt^r,  and  esta- 
Uilft  the  &itb)  and  order  of  the  Gospel,  in  the 
xshlircbe^  and  provide  agaitfrt  what  imnioralities 
might  threaten  to  impair  them,  ih  the  way  bf  gene- 
ral synodi,  convened  for  that  f^ui^pbs^ ;  atid  bbnsi« 
deritig  that  fbrty-fivts  years  hilVe  noW  rolled  away, 
since  thtke  chttf  chttd  have  noW  seen  ahy  such  con- 
ventions  y^{i  i$^  hnttlMy  desin^(^  that  the  honoured 
geAeral  cWirt  wduld  lijt^resii  iheif  concern,  for  the 
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great  interests  of  religion,  in  the  country,  by  caliingv 
the  several  churches,  in  the  province,  to  meet,  by 
their  pastois»  ai^d  messengers^  in  ^  synod,  and  from 
thence  offer  their  advipe  upon  that  w^eighty  case, 
ivhich  the  circumstances  of  the  day  do  loudly  call 
to  be  consider^,  y  what  are  the  miscarriages 
wherieof  ipe  have  reason  to  think  the  Judgments  of 
heaven  upon  us  call  us  to  be  more  generally  sen- 
sible, and  what  may  be  the  most  evangelical,  aod^ 
effectual  expedients,  to  put  a  stop  to  those,  or.  the 
like  iuisqarriages  ?*'  This  propositi  we  humbly* 
make,  in  hopes  tl>^t  if  it  be  prosecuted,  it  may  be 
followed,  by  many  desirable  consequences,  worthy 
the  study  of.  those,  whom  God  has  made,  and  we 
are  so  hapify  to  enjoy,  as  the  nursing  fathers  of  our 
churches/' 

Upon  this  address  it  is  represented,  that  on  the 
Sd  of  June  last,  the  council  voted,  *^that  the  synod 
and  assembly,  proposed  in  tliis  memorial,  will  be 
agreeable  to  this  board,  and  the  reverend  ministers 
are  desired  to  take  their  own  time,  for  the  said  as- 
sembly ;  and  it  is  earnestly  wished  the  issue  there- 
of may  be  a  happy  reformation,  in  all  the  surticles 
of  a  christian  life,  among  his  majesty's  good  sub-: 
jects  of  this  province/* 

That  this  resolution  was  gent  down  to  the  house 
of  representatives  for  concurrence;  and  in  that 
house,  June  11^  I71^»  it  was  read,  and  referred  tp 
the  next  session,  for  further  consideration* 

That  this  resolution  of  the  house  of  repre^enta- 
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ttves  was  sent  up  to  the  council  for  their  concur- 
rence, and  in  council,  June  19,  1795>  read  and 
concurred  ;  and  the  iieut. -governor  subscribed  his 
consent  thereto. 

It  appears,  that  against  this  application  of  the 
convention  of  ministers,  for  a  synod,  a  memorial 
was  presented,  by  Timothy  Cutler,  and  Samuel 
Myles,  ministers  of  the  established  church  of  Eng« 
land,  to  the  Iieut -governor,  council,  and  house  of 
representi^ives,  in  general  court  assembled;  a 
copy  of  which  is  hereunto  annexed,  and  contains 
several  reasons  against  the  address  of  the  conven* 
tion  of  ministers. 

Upon  this  memorial,  the  council  on  the  8fd  Jane 
1725,  resolved,  that  it  contained  an  indecent  re- 
flection  on  the  proceedings  of  that  board,  with  se« 
veral  groundless  insinuations,  and  voted  that  it 
should  be  dismissed ;  to  which  resolution  the  house 
of  representatives  agreed. 

As  to  the  questions  contained  in  Mr.  Delafaye's 
letter,  we  beg  leave  to  submit  our  thoughts  upon 
them  to  y our  exceljencies'  consideration,  separately^ 
and  distinctly. 

The  first  question  is,  whether  such  pastors^  and 
messengers^  have  any  power  to  meet,  in  a  synod; 
without  the  king's  licence? 

In  order  to  form  an  opinion  upon  this  point,  we 
hav'e  perused  the  charter,  which  is  the  fundamental 
constitution  of  this  province,  and  have  looked  into 
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The  charter  bears  d«te  7''  Octobm,  S""  Will,  et 
Marise,  A.D.  1691»  and  recites  two  fermer  charters^ 
•ne  granted  S  Nov.  18  Jac.  J^  and  tlie  other  4  Mar. 
4  Car.  L  vrfiich  was  vaOated>  by  judgment)  upoa 
a  sdrefac.  in  Trinity  term  1&84»  III  this  charter^ 
nothing  its  contained,  tending  to  the  ostaUishotetit 
of  any  kind  of  church  government,  or  ecclesiastical 
authority,  in  this  colony,  but  there  is  the  fi^ow« 
iog  danse:  for  the  greater  ease  iand  encourage'' 
ment  of  otir  loving  subjects,  inhabiting  our  said 
province  or  territory  of  Massachusets  Bay^  and  of 
0«ch  MS  shall  come  to  inhabit  there,  we  do  by  these 
presents,  for  us,  our  heirs,  and  successors^  grants 
establish,  and  ordain,  that  for  ever  hereafter,  there 
shall  be  a  liberty  of  conscience  allowed  in  the  wor^ 
ship  of  God  to  till  christians  (except  papists)  tnha^ 
biting,  or  which  shall  inhabit,  or  be  resident,  within 
<mr  said  province,  or  territory* 

By  tlie  power  given,  by  this  charter^  to  the  general 
court,  or  assembly,  to  make  laws,  and  impose  taace^i 
they  areauthorised  to  dispose  of  matterst  and  things^ 
whereby  the  subjects,  inhabitants  of  the  said  pro« 
vince,  may  be  religiously,  peaceably,  and  civilly 
governed,  protected,  and  defended,  so  as  their  good 
life,  and  orderly  conversion,  may  bring  the  Indian 
natives  of  the  country  to  the  knowledge,  imd 
obedience,  of  the  only  true  God  and  Saviour  of  man- 
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aid  the  ckiistiaa  faiths  which  king  Charier 
Lj  ia  hi&  smcl  letters  pMent^  declared  was  his  royal 
iatenfcioD^  aod  the  adventarevs'  free  professioD,  to  bo 
the  iirracifal  ead  el  the  said  plantatioo ;  and  foe 
the  better  mauita&okdg  liberty  of  Qooscience^  there* 
by  granted  to  all  persons,,  at  any  time  being,  and 
fefiidi0gt  witUn  tha  $aid  province  or  territory. 

In^thie  act& of  assembly,  we  find  nothing,  relating 
to  ecclesiastical  authority ;.  bat  tliere  are  some  acts, 
dire^tiogt  that  every  town  shall  be  provided  of  one 
or  more  able,  learned^  and  orthodox  muiister,  or 
toiiNfttevs,  without  defining  what  they  intend  by 
that  description ;,  and  thi^re  are  other  acts,  appoint* 
\Sk^  metfSfOdB,  fojr  OKHUtaining  theow 

And  m  the  second  year  of  his  majesty ^s.  reign, 
aaact  paissed,  whereby  k  is  enacted,  that  upon  re* 
^iCMseiH^oa  nuMle  to  the  geoenal  coDhrt,  or  assemUy^ 
theft  aay  toxra,  or  district^,  is  destitatie  of  a  minifiter, 
qwli&^dL  aa  by  law  is  provided,  or  do  neglect  to 
make  due  provision  for  the  support  of  their  mmisii 
ier>  the  geoMmil  assembly  shall  provide  and  send  an 
aMe^  timraed,  ortbodos^  iBiai)»ter,  oC  good  convessar 
tion,  being  first  recoaunended,,  by  three,  or  more  of 
the  settled  ordaiiied  ministera  ;  or  avi.y  lay  a  ta9,  for 
tlN^  mawt^enance  of  the  minister. 

From  th^so  letters  yatemt,  aiad  lawsj^  we  eanaot 
eaUacfc,  tbut  th^re  is  any  reguJor  establishment  of  a 
satiwa)^  e^  provinciaj^  cbiiiich>  iath]scoloO|y»aoas 
tSfWavrantt  thd  boMiog  of  convocdJbioM,.oir  ayaods 
^f  the^Iergy  i  but  if  su^h  ayuods.  might  be  bolden. 
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yet  we  take  it  to  be  clear,  in  point  of  law,  that  his 
majesty's  supremacy,  in  ecclesiastical  affairs,  being 
a  branch  of  his  prerogative,  does  take  place  in  the^ 
plantations,  and  that  synods  cannot  be  held,  nor  is 
it  lawful,  for  the  clergy  to  assemble,  as  in  a  synod, 
without  his  royal  licence. 

The  second  question  is^  how  far  his  majesty's 
prerogative  may  be  concerned,  in  which  an  appli* 
cation,  not  to  the  Ueut,-governOr,  as  representing 
his  majesty's  person,  but  to  him,  and  the  council,- 
and  house  of  representatives  ? 

We  conceive  such  application 'to  be  a  contempt 
of  his  majesty's  prerogative,  as  it  is  a  public  ac- 
knowledgment, that  that  power  resides  in  the  legis^^ 
lative  body  of  the  province,  which  by  law  is  vested 
only  in  his  majesty ',  and  the  governor,  council,  and 
assembly,  intermeddling  therein,  was  an  invasion, 
of  his  royal  authority,  which  it  was  the  particu- 
lar duty  of  the  governor  to  have  withstood,  and  re- 
jected. 

The  next  question  is,  whether  the  consent  of  the 
council,  and  house  of  representatives,  be  a  sufficient 
authority,  for  their  holding  a  synod  ? 

We  are  of  opinion  such  consent  will  not  be  a  suf* 
ficient  authority;  but  we  beg  leave  to  observe, 
that  it  does  not  appear,  by  the  papers  transmitted 
to  us,  that  the  council  and  assembly  have  giveil 
their  consent  thereto,  but  that  the  house  of  repre^ 
sentatives  upon  reading  the  resolution  of  the  coun- 
cil, adjourned  the  further  consideration  thereof  ti^ 
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the  next  session^  to  which  resolution  ofadjournihent, 
the  council  concurred,  and  the  governor  subscribed 
his  consent. 

The .  next  question  is,  if  this  pretended  synod 
should  be  actually  sitting  when  the  lords  justices' 
direction,  in  this  matter,  are  received  by  the  lieut.- 
governor,  what  can  be  done  to  put  an  end  to  their 
meeting  ? 

We  humbly  apprehend,  that  in'  case  such  synod 
should  be  actually  sittii^g,  yet  the  lieut. -governor^ 
by  order  from  his  majesty,  or  your  excellencies,  may 
cause  them  to  cease  their  meeting ;  and  that  for  this 
purpose  it  may  be  proper,  that  he  should  be  direct* 
ed,  to  signify  to  them,  that  their  assembly  is  against 
law,  and  a  contempt  of  his  majesty's  prerogative, 
and  that  they  do  forbear  to  meet  any  more ;  and  if, 
notwithstanding,  that  they  shall  continue  to  hold 
their  assembly,  that  the  principal  actors  therein  be 
prosecuted,  by  information,  for  a  misdemeanour. 
But  we  apprehend  no  formal  act  should  be  done  to 
<lissolve  them,  because,  that  may  imply  that  they 
bad  a  right  to  assemble. 

The  principal  difficulty  in  this  case  will  be,  if 
there  should  be  an  act  of  the  general  court,  or  as- 
*sembly .  to  warrant  their  meeting.  And  we  cour 
ceive,  that  if  such  act  should  pass  in  the  nature 
^nly  <rf'the  resolution  abovementioned,  it  will  have 
no  effect ;  but  if  it  should  have  the  regular  form  of 
a  law,  it  will  admit  of  great  doubts,  whether  it  will 
be  agreeable,  to  the  powers  granted  by  the  charter ; 


and  ttierefore  we  htimbiy  ap|irelitefnd,  it  will  be  fit 
for  his  m^esty  to  disallow  it.  But  it  is  diiScolt  to 
give  an  opinion  upon  the  effect,  and  consequence^ 
of  such  an  act,  without  seeing  the  act  itself. 

The  last  question  is,  what  authority  those  inini»^ 
ters  have  to  kn^et  it)  a  generic  conventioq^  and  be* 
ing  sa  assemUed^to  make,  and  present  addresses,  or 
do  any  other  public  act  ? 

We  appreheiMl)  that  sudi  meeting  is  not  unlawful, 
provided  they  do  not  take  upon  them  to  do  any  a«h 
tfaoritattve  act,  being  on\y  a  vduQtary  society ;  and 
they  may  lawfully  maioe  addresses,  either  to  the 
crown,  or  ^  the  general  court,  ^  asseiQbty ,  in  cast 
the  subject  matter  of  such  addresses  be  lawfol. 

It  being  taken  notice  of  in  the  address  of  the  ge? 
neral  convention  of  ministers,  that  sucfi^  synod,  as 
is  now  desired,  was  holden  forty-five  years  ago,  we 
(pannot  help  observing  t*o  your  excellMcies,  that 
this  computation  falls  in  with  the  year  I'SSO,  and 
that  the  formed  charter,  «pon  whkch  the  government 
of  this  province  depended,  was  repealed  by  $cire 
Jacias,  in  the  year  1684,  and  the  new  charter  grant- 
ed, in  the  year  1691 ;  from  whence  it  appears,  that 
such  synod,  or  assembly,  was  holden  a  short  time 
before  the  repealing  of  their  old  charter,  bat  none 
since  the  granting  of  the  new  one. 

All  which  is  humbly  submitted  to  yo«r 
exceRencies'  great  wisdom. 
Sept.  99, 17«5.  P.  Yorke. 
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(4.)  The  opimon  of  Mr.  We$t^  m  L7l9i  on  the 
Idng^s,  right,  to  present  te  taomt  bmefieos^  in  Vir^ 

Copyi  Qf  an  act  pa99ad  in^  the  general  assembly 
of  yiifgiqitl)  tb0  23d  Marchi.  Ii6€2,  upon,  which,  ai 
qight  q(  p9tropi^  i»\  pretended^,  to.  be  esitahlisbedy 
ift  the  v^tirie^  b^re,. 

Mipisters  to  be  indtict^d*  • 

Tbat  for,  the  prewrraticm. of  purity:  and  unity  ofi 
dQctfine  and:  discipline  ini  the  cburoh,  and  the' 
lajght  administcation  of  the  sacraments^  do  mi* 
niftera  ba  admitted/  to  officiate  in  this:  oountry^ 
butauith  aa.  shall  produce  to  th^  go?emor  a  testis 
moniai  thatche  bath;  received  his:  ordination  .from> 
some  bishop,  in  England^  and  shall  then  subseribet 
to  be.Qonftkmabki  to  the  orders  and  constitut^onfr 
ofrtbe  church  ofi  England,  sLnd.tbe  laws  there  esta- 
blisbed^.upon  whioh  the  governor  is,  fa0rehyi  i>e* 
qwettted.to  induct  the  said  minister  into  any  parisli 
that  shall  make  presentation  of  him;  and  if  any 
.other,  person  pretending  himself  at  minister,  shall> 
contrary,  to  this:  act,  presun^e  to  teach  or  preach 
publicly  or  privately,  the  governor  and  council  are 
hereby  desired  audi  empowered  to.  suspend!  and 
sU(9[kQe  tbepermm  so  offending,  and  upon/ his  ob- 
stinate >  persistenoe^  to.  compel  himi  to  depart >  the 
country  with>the  first  convenience,  as  it  hath  been 
formerly  provided  by.  the  77th  >aot,  made  at  James 
city,  the  2d  of.Mareh,  1j64«. 
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Vestries  appointed. 

That  for  the  making  and- proportioning  of  the 
levies  and  assessments  for  building  and  repairing 
the  churches  and  chapels,  provision  for  the  poor, 
maintenance  of  the  minister,  and  such  other  neces« 
sary  uses,  and  for  the  more  orderly  managing  alt 
parochial  affairs,  be  it  enacted,  that  twelve  of  the 
most  able  men  of  each  parish  be,  by  the  major 
part  of  the  said  parish,  chose  to  be  a  vestry,  out 
of  which  number  the  minister  and  vestry  to 
make  choice  of  two  churchwardens  yearly,  so  in 
case  of  the  death  of  any  vestryman,  or  his  depar^ 
ture  out  of  the  parish,  that  the  said  minister 
and  vestry  make  choice  of  another  to  supply  his 
room ;  and  be  it  further  enacted,  that  none  shall 
be  admitted  to  be  of  theSestry  that  doth  not 
take  tl)e  oaths  of  allegiance  and  supremacy  to 
his  majesty,  and  subscribe  to  be  conformable 
to  the  doctrine  and  discipline  of  the  church  of 
England. 

Copy  of  the  powers  granted  by  the  king  to  the. 
governor  of  Virginia,  for  supplying  vacant  bene- 
fices. 

Clause  in  tlie  governor's  commission. 

And  we  do  further  give  and  grant  unto  you  full 
power  and  authority  to  collate  any  person  or  per- 
sons to  any  churches,  chapels,  or  other  ecclesi- 
astical benefices,  within  our  said  colony,  as  often 
as  the  same  shall  happen  to  be  void. 
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d9d  article  of  the  king's  instriictionB  to  tlie  go- 
Terhor : 

You  are  not  to  prefer  any  minristef  to  any.  eccle- 
siastical benefice,  in  that  our  colony,  without  '<i 
certificate  from,  the  rigUtrev.  father  in  God,  the 
lord  bishop  of  London,  of  his  being  conformable 
to  the  doctrine  and  discipline  of  the  church  of 
England,  and  of  a  good  -  life  and '  conversation  ; 
and  if  any  person,  preferred  already  to  a  benefice^ 
shall  appear  to  you  to  give  scandal,  either  by  his 
doctrine  or  manners,  ^ou  are  to  use  the  proper  and 
usual  means  for  the  removal  of  him,  and  4x)  supply 
the  vacancy  in  such  manner  as  we  liave  directed. 

N.  B.  The  power  of  collating  to  benefices  in 
Virginia  is  expressly  excepted  out  of  the  bishop 
of  London's  jurisdictioti,  and  by  him  also  ex- 
cepted in  his  commission  to  his  commissary. 

All  ministers  bringing  letters  commendatory  froni 
the  bishop,  desiring  the  governor  to  prefer  such 
minister  or  ministers  to  some  vacant  benefice,  and 
accordingly  the  governor  sends  the  minister  so  re- 
commended (after  having  seen  his  orders  and  testi- 
monials) to  such  vacant  parish  as  he  thinks  fit; 
also  it  is  to  be  noted,  that  every  clergyman  coming 
into  America,  receives  20 1.  out  of  the  treasury, 
as  the  king^s  chaplains  employed  in  his  majesty's 
service. 

Qtuere.  Whether,  by  the  power  aforesaid,  the 
king  doth  not  claim  the  right  of  collation  to  a|} 
parishes  here  ? 


18  Opinions  of  iqfOe  King's 

Sd.  Whether  the  right  of  the  crown  is  abridged 
by  the  act,  intitled.  Ministers  to  be  inducted,  so 
M  to  entitle  the  vestries  to  a  right  of  patronage  ? 
And  whether  the  governor  be  thereby  restrained 
irdm  collating  to  vacant  benefices,  or  granting  in- 
dnction,  except  only  where  the  vestry  present  their 
derk? 

dd«  If  the  vestry  have  the  right  of  patronage, 
whether  they  can  place  in  their  parish  any  minis- 
ter without  the  licence  of  the  governor,  who,  in 
this  case,  is  put  in  the  plaae  of  the  ordinary  ?  Or 
can  they  remove  such  minister  at  their  pleasure, 
without  any  offence  proved,  before  the  competent 
judge  having  cognizance  of  such  offence  ? 

> 

My  lords. . 
In  obedience  to  your  lordships*  commands,  I 
have  perused  the  above  written  clauses,  and  con* 
sidered  the  questions  arising  thereupon ;  and  since 
the  prerogative  of  the  crown  cannot  be  lessened,  or 
taken  away,  by  any  general  words  whatsoever,  but 
only  by  express  terms,  I  am  of  opinion,  that  noi- 
withstanding  any  thing  contained  in  them,  the 
kiilg^s  prerogative  remains  untouched,  and  entire, 
as  to  his  right  of  collating  to  vacant  benefices. 
June  *7,  1719.  Rich.  West, 

(5.)  Txvo  opinioni  of  the  attom^^eneral.  Nor* 
they^  relatioe  to  the  clergy  of  Virginia. 

Virginia  J  latter  end  ofjfoo.  1 70 1  • 
Memorandum  for  colonel  Quarry,  concenung 
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the  precarionscess  of  the  clergy.  His  qccellency 
to  prevent  the  abuses  in  tliis  ms^tter,  which  are 
these»  viz. 

1st.  That  the  vestries  of  this  county,  jvho  pre- 
tend  to  have  the  right  of  presentation,  do  seldom 
or  ever  actually  present,  but  force  the  ministers  tp 
enter  into  yearly  agreements,  after  the  nature  c^ 
i:duiplaiBS  of  lecturers,  tp  s^rve  the  cure  for  sq 
much* 

8d;That  upon  any  distaste  taken  up  against  thp 
minister  when  his  year  is  out,  they  take  the  op- 
portunity tp  turn  him  out  of  hi^  living,  without 
^ny  otlier  formality  than  the  refusing  to  ren^w  th^e 
a^eement,  and  without  any,  the  Jeast  prifue^ 
either  alleged  or  proved  against  him. 

For  remedy  whereof,  his  excellency  desires  the 
opinion  of  my  lords  of  Canterbury,  aud  I^ndoo, 
find  one  or  two  of  the  best  civilians,  whether  the 
king,  or  the  vestry,  are  the  patrons  of  the  several 
churches,  (here  a  copy  of  the  Virginia  law  about; 
vestries  is  to  be  produced  to  such  civilians),  f 

If  the  vestries  are  patrons,  whether  his  gxcel* 
lency,  as  ordinary,  may  present jVre  devoluto  ?    , 

If  a  parish  scruple  in  admitting  a  minister  so 
presented :  And 

If  the  vestry,  or  any  by  their  order,  shut  t|ie 
church  doors  upon  him,  what  is  the  punisbm.ent  :of 
such  a  fact  ? 

Ministers  to  be'  inducted?  ^ 

That  Ipr  the  preservation  .pf  purity  and  iinjty.  of 

c  2 
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doctrine  and  discipfine  ia  the  churchv  and  the  right 
admmistratton  of  the  sacramenty  no  minister  be 
admitted  to  officiate  in  this  country  but  such  &s 
shall  produce  to  the  governor  a  testimonial  that 
he  bath  received  his  ordination  from  some  bishop 
in  England,  and  shall  then  subscribe  to  be  con- 
formable to  the  orders  and  constitutions  of  the 
church  of  England,  and  the  laws  there  established^ 
upon  which  the  governor  is  hereby  requested  to 
faiduct  the  said  minister  into  any  parish  that  shall 
make  presentation  of  him ;  and  if  any  other  person, 
pretending  himself  a  minister,  shall,  contrary  to 
this  act,  presume  to  teach  or  preach  publicly  or 

.  privately,  the  governor  and  council  are  hereby  de- 
sired and  empowered  to  suspend  and  silence  the 
person  so  offending,  and,  upon  his  obstinate  per* 

'  distance,  to  compel  him  to  depart  the  country  with 
the  first  conveniency,  as  it  hath  been  formerly 
provided  by  the  77th  act,  made  at  James  city,  the 
Sd  of  March,  1642. 

Whether,  if  a  parish  do  not  present,  in  a  conve- 

'  nient  time,  the  commissary,  or  the  governor,  in 
case  of  this  neglect^  be  not  entitled  to  present  to 

-  such  living  by  lapse  ? 

Whether,  if  any  minister  be  elected  by  the  pa- 
rishioners, and  allowed  by  them  to  serve  the  cure, 
is  the  governor  thereby  enabled  to  give  induction 
to  such  curate  ? 

If  the  governor  should  induct  any  minister  s# 
dectedy  can  the  parishioners  remove  him  ? 
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ProTisioQ  being  m^de  for  the  buMdiag  of  the 
idiurches^  and  for  the  setting  out  a  glebe  and  other 
revenue  for  the  ministers  of  those  churehei »  and 
.the  advowson  or  right  of  presenting  to  those 
churches  being  vested  in  the  parishioneis  <of  each 
parish,  and  the  governor  being  constituted  in  the 
.{dace  of,  and  as,  tt^  ordinary  or  bishop  of  the  plantr 
•ation,  to  admit  and  induct  presentees,  and  to 
pani^  ministers  preaching  contrary  to  law,  by  the 
1st,  3d,  and  4th  acts  of  Maryland,  I  conceive  the 
advowson  and  right  of  presentation  is  subject  to 
the  laws  of  England,  there  being  no  express  law  of 
that  i^antation  made  further  concerning  the  same; 
therefore  when  the  parishioners  present,  and  tl^eir 
clerk  is  inducted  by  the  governor,  who  is  so^  and 
mast  induet,  he  is  in  for  his  life,  and  cannot  be 
diiq>laced  by  the  parishioners:  if  the  parishioners  da 
not  present  a  minister  to  the  ^  governor  within  si^ 
months  after  any  church  shall  become  void^  the 
governor,  as  ordinary,  shall  and  may  collate  a  der}c 
to  such  church  by  lapse ;  and  the  minister  he  shall 
so  collate  and  place  in  by  }ap^,  shall  hold  that 
church  for  his  life.  In  inducting  miaisters  by  the 
governor,  on  the  presentation  of  the  parishes,  and 
an  his  own  collatiop  by  lapse,  he  is  to  see  the  mi- 
nister be  qttali6ed,  aocording  as  the  act  Qf  Mary* 
land  requires;  ai^d  in  case  of  the  avoidance  of  any 
church,  the  gpvemor,  as  ordinary  pf  the  plantation, 
is,  according  tp  the  statute  of  28th  Henry  VIIL 
#•  1  \.  sec.  5.  to  appoint  %  ipinister  to  officiate  ti)l 
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f he  parish  shalf  present  one^  or  the  six  months  be 
hipsed ;  and  such  ][)erson  appointed  to  officiate  oil 
the  vacancy,  is  to  be  paid  for  his  iservice  out  of 
,  the  prdfi^ii  of  the  living,  and  the  next  incumbent 
is  to  hav6  the  overplus  of  the  "profit  thereof,  from 
the  tinie  the  church  became  void,  by  the  law  above 
stated :  in^  this  case,  no  minister  is  to  officiate  as 
^uch,  though  not  as  incumbent^  titt  he  h^th  shewed 
to  the  governor,  that  he  is  qualified  to  preach  ac- 
tording  to  the  law. 

April  7>  1762.  Etow.  NdRtHET. 

Memorandum.  Colonel  Quarry  gave  sir  Ed** 
iinard  Northey  ten  guineas  for  thie  above  report  ^ 
but  there  bein^  a  mistake  in  the  title  of  the  laws^ 
and  naming  them  tlie  act  of  Maryland  instead  df 
Virginia,  I  sent  a  copy  of  the  siame  queries,  by  the 
rev.  Mr.  JSmanuel  Jones,  to  get  his  further  report, 
for  which  he  gave  him  ten  guineas,  and  a  giiinea 
to  his  clerk,  upon  which  he  made  the  followinj^ 
teport : 

On  consideration  of  the  laws  of  Virginia,  pro- 
Vision  being  made  by  the  act,  intitled.  Church 
to  be  built,  or  Chapel  of  Ease,  for  the  building  a 
bhtirch  in  eabh  parish;  and  by  the  act,  intitled^ 
Ministers  to  be  inducted,  that  ministers  of  each 
|)arish  shall  be  inducted  on  the  presentation  of  the 
parishioners ;  and  the  churchwardens  being,  by  the 
act,  intitled  Churchwardens,  to  keep  the  chtirch  in 
repair,  and  provide  ornaments,  to  collect  the  mi- 
hister^s  dues ;  and  by  the  act  for  the  better  sup» 
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port  and  maintenaiice  of  the  clergyt  provismn 
being  made  for  the  mintsteiv  of  the  parishes ;  and 
by  tbe  said  act  for  inducting  ministers,  the  gover- 
nor being  to  indoct  the  minister  to  be  presented, 
and  tliereby  he  being  constituted  otdinary,  and  as 
bishop  of  the  plantation,  and  with  a  power  to 
pnnisb  ministers  preaching  contrary  to  that  iaw^  I 
am  of  the  opinien,  the  advowson,  and  the  Tight  of 
presentation,  to  the  chorches,  is  subject  to  the  laws 
of  En^and,  there  being  no  express  law  of  that 
^aiitatioa  made  furtlier  concerning  the  same} 
therefore  when  the  parishioners  pres^it  their  c)erl^ 
and  he  is  inducted  by  the  governor  (who  is  and 
must  indncton  the  presentation  of  the  parishioner$)i 
the  incumbent  is  in  for  his  life,  and  cannot  be  dis- 
placed by  tbe  parishioners :  if  the  pari^ioners  do 
Hot  present  a  minister  to  the  governor  within  siac 
months  aB;er  any  church  shall  become  void^  the 
governor,  as  ordinary,  shall  and  may  collate,  a 
clerk  to  such  church  by  l«ipae,  and  his  collatee  shall 
hc3d  tfte  church  for  his  life:  if  the  parishioners  have 
never  presented,,  they  have  a  reasonable  time  to 
present  a  minister;  but  if  tl^ey  wiU  not  present, 
being  required  so  to  do,  the  governor  may  also,  in 
their  default,  collate  a  minister.  In  inducting  mi- 
nisters by  the  governor,  on  the  presentation  of  the 
parigbes,  or  on  his  own  collation,  he  i^  to  see  th« 
mini8ter$  be  qualified,  according  as  that  aqt  fpr  in- 
ducting ministers  requires:  in  Qttie  ^f  the  avoid- 
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ance  of  any  church,  the  governor,  as  ordinary  of 
the  plantation,  is,  according  to  the  statute  of  28th 
Henry  VIII.  cap.  11.  sec.  5.  to  appoint  a  mimster 
to  officiate,  till  the  parish  shall  present  one,  or  the 
six  months  be  lapsed ;  and  such  person  appointed 
to  officiate  in  the  vacancy,  is  to  be  paid  for  his 
service  out  of  the  profits  thereof,  from  the  time  the 
church  becomes  void  by  the  law  above  stated  :  Ja 
this  case,  no  minister  is  to  officiate,  as  wch,  till  be 
hath  shewed  to  the  governor  he  is  qualified,  accord- 
ing  as  the  said  act  for  induction  directs ;  if  thi^ 
vestry  do  not  levy  the  tobacco  for  the  minister> 
the  courts   there  mu^t  decree  the  same  to  bQ 

levied. 

July  29,  1705.  Edw.  North  bv* 

(6.)    The  same  lawyer* s  opinion  on  popery  i$\ 
Maryland. 

To  the  right  lion,  the  lords  commissioners  foe 
trade  and  plantations. 

May  it  pieiase  your  lordships. 
*  In  obedience  to  your  lordships'  commands,  sig* 
nified  to  me  by  Mr.  Popple,  jun.  your  secretary, 
I  have  considered  of  the  annexed  extract  of  a  lette^ 
from  colonel  Seymour,  governor  of  Maryland,  re- 
lating to  the  Jesuits  and  papists  there;  and  the 
extract  also  sent  me  of  th^  grant  of  the  province 
of  Maryland  to-  the  lord  Baltimore^  relating  \xf 
ecclesiastical  power ;  «ind  thb  questions  proposed 
thereon^  whether  the  law6«  of  Englandj  agaiost 
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Romish  priests,  are  in  force  in  the  plantations  ^  and 
whether  her  majesty  may  not  direct  Jesuits  or  Ro? 
^lish  priests  to  be  turned  out  of  Maryland  ? 

And  as  to  the  said  clause,  in  the  grant  of  thft 
province  of  Maryland  to  the  lord  Baltimore,  re- 
lating to  ecclesiastical  povy<er,  I  am  of  opinion,  the 
same  doth  not  give  him  any  power  to  do  any  thing 
contrary  to  the  ecclesiastical  l^virs  of  England  i' 
but  he  hath  only  the  advoyv^o^s  of,  and  power  to 
erect  and  consecrate  churches,  and  such  power  as 
the  bishop  of  Durham  had,  ^s  e^rl  p;^latine,  in  his 
county  palatine,  who  was  subject  to  the  laws  of 
England ;  and  the  consecrations  of  chapels  ought 
to  be,  as  in  England,  by  orthodox  ministers  oply. 

As  to  the  question,  whether  the  laws  of  England 
against  Romish  priests  are  in  force  in  the  planta*^ 
tions,  by  the  statute  of  27mo.  of  Elizabeth,  cap«  ^. 
^T^ry  Jesuit,  seminary  prie3t,  or  other  such  priest, 
deacon,  or  religious,  or  ecclesiastical  person,  born 
within  this  realm,  or  any  other  her  majesty's  do^ 
mxnio&s,  mude,  ordained,  or  professed,  by  any'au« 
ihority,  or  jurisdiction,  derived,  challenged,  or  pre* 
tended  from  the  $ee  of  Rome^  who  shall  come  into, 
or  be  Qr  risinain  in  any  part  of  this  realm,  or  s^ny 
other  her  majesty^s  dominions,  is  guilty  of  high 
treason:  it  is.plsun  that  law  extended  to  all  the  do- 
minions the  queen  had  when  it  was  made;  but 
sQipe  doubt  bath  been  made  whether  it  extend|eth 
to  dominions  acquired  after,  as  the  plantationf 
have  been. 
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.  By  the  statute  1  Imo.  WiUiamlll.  for  preventing 
the  further  growth  of  popery,  it  is  provided,  that 
if  any  popish  bishop,  priest,  or  Jesuit  whatsoever, 
shall  say  mass,  or  exercise  any  other  part  of  the 
office  or  (btiction  of  a  popish  bishop  or  priest^ 
Within  this  realm,  or  the  dominions  therennto  be* 
Idtiging,  SQch  person  being  thereof  lawfully  con- 
victed, shall  be  adjudged  to  perpetual  imprison* 
ikient,  in  such  place,  within  this  kingdom,  as  her 
majesty,  by  the  advice  of  her  privy  council,  shall 
appoint:  t  am  of  opinion,  this  law  extends  to  the 
plantations,  they  being  dominions  belonging  to 
the  realm  of  England,  and  extends  to  all  priests^ 
foreigners,  as  well  as  natives/ 

A^  to  the  question,  whether  her  majesty  may  not 
direct  Jesuits  or  Romish  priests  to  be  turned  out 
of  Maryland,  1  am  of  opinion,  if  the  Jesuits,  or 
priests  be  aliens,  not  made  denizens,  or  natural- 
ized, her  majesty  may,  by  law,  compel  them  to  de* 
part  Maryland :  if  they  be  her  majesty's  natural 
b6rn  subjects,  they  c^inot  be  banished,  from  her 
majesty^s  dominions,  but  may  be  proceeded  against 
on  the  last  before-mentioned  law. 

October  18,  1705.  Edw.  Noktrey. 

(t.)  The  bishop  of  London's  obteroations  on  a  law 
of  Virginia  J  for  the  suppression  office. 
Sir, 

I  have  carefully  perused  the  act,  that  is  come 
fh>m  Virginia,  and  am  very  much  of  the  opinion 
of  the  hon.  board,  to  whom  my  most  humble  ser- 
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Vice>  and  excuse)  for  not  waiting  upon  them*  1  do 
think  it  is  a  very  dangerous  thing  to  exempt  youag 
people,  from  fifteen  to  twenty-one,  from  being 
liable  to  any  punishment  for  their  immorality.  It 
will  certainly  be  an  indacement  to  them  to  take  it 
for  an  indulgence  to  all  licentiousness^  during  that 
time. 

That  |$art  of  the  act,  likewise,  which  makes  the 
clergy  liable  to  the  same  punishment  with  the  lay 
offenders^  is  to  expose  them  in  tlie  last  degree^ 
Especially,  since  they  are  liable  to  be  corrected^  by 
ecclesiastical  censures. 

f^itham^  January  2,  1707%  H.  London* 

Mr.  Popple,  secretary  to  the 
comm  issioner  s  for  trade  and 
plantations. 

(8.)  The  atlomey-generdly  Northey^Sy  opinion 
i>n  the  granting  gf  letters  of  administration  on  the 
satne  estate^  both  in  England^  and  in  the  colonies. . 

.  To  the  right  hon.  the  lords  commissioners  for 
trade  and  plantations; 

May  it  please  your  lordships. 
In  obedience  to  your  lordships'  commands,  sig^b 
nified  to  me  by  Kf  r.  Popple,  I  have  cotasidi^red  of 
the  enclosed  extr&ct  of  the  lord  Cornbury's  in* 
structions,  and  of  his  letter  relating  to  khe  grant- 
ing letters  of  administration ;  and  yoiir  lord- 
'^hips  having  required  my  opinion  thereon,  and 
what  may  be  fit  for   her  majesty  td   do  in  all 
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the  plantations  on  the  like  occasions ;  and  I  do 
most  humbly  certify  to  your  lordships,  that,  by 
Jaw,  where  a  man  dies  intestate  in  the  plantatiops^ 
having  a  personal  estate  there,  and  alsp  any  per? 
sonal  estate,  or  debts  owing,  here  in  Englan^],  the 
right  of  granting  administration  belongs  to  the 
archbishop  of  Canterbury;  and  if  administration  be 
granted,  in  the  plantation?,-  also,  (which  ni^y  be)i 
that  administrator  will  be  accountable  to  the  ad- 
ministrator, in  England,  but  will  be  allowed  the 
payment  of  just  debts,  if  p^id  in  the  order  the  law 
allows  of,  that  is  to  say,  the  whol^  personal  estate, 
in  England,  and  the  plantations,  will  be  liable  to  all 
the  intestate's  debts,  in  both  place3,  s^nd  out  of  the 
whole,  first,  debts  owing  to  her  fpajesty,  then  judg- 
ments,  statutes,  and  recognizances,  then  bonds, 
then  debts,  wrthput  speciality,  both  there  and  in 
England,  are  to  be  satisfied;  and  the  administrator 
in  the  plantations  will  not  be  allowed  the  payment 
of  any  debts,  without  speciality,  if  there  be  debts 
of  a  superior  nature  unsatisfied  in  England ;  for 
every  administrator  is  bound  to  take  care  to  apply 
the  intestate's  assets  to  discharge  hiy  debts^  in  the 
order  the  Uw  directs,  and  it  matter3  not  whether 
the  del)t3  were  contracted,  in  England,  pr  the  plant- 
ations. If  th$re  be  debts  of  equal  naturCi^in  Eng- 
land, and  the  plantations,  the  administrator  may 
discha|*ge,  which  he  pleases^  before  he  be  sue4  for 
any  other  of  th^  like  nature.  This,  indeed,  is  SQii\t 
diflSpulty  on  administrators^  biit  it  is  no  m#re 
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tiiere^  than  in  England ;  mid  attempts  have  been 
made,  by  acts  of  assembly,  in  some  of  the  planta- 
tionsy  particularly,  as  I  remember,  in  Pennsylvania, 
to  appropriate  the  effects  in  the  plantations,  of 
persons  dying  there,  to  the  discharging  debts  con- 
tracted there ;  bnt  those  acts  have  been  repealed 
here,  as  being  prejudicial  to  this  kingdom.  I  am 
also  of  opinion,  that  when  the  letters  ofadministra* 
tion  arrive,  at  the  plantations,  under  the  seal  of 
the  prerogative  court  of  Canterbury,  they  are  to 
be  allowed  there,  and  the  authority  of  the  ad* 
ministration,  granted  in  the  plantations,  from  that 
time  ceases. 

March,  1707.  Edw.  Northey. 

II.  The  king's  Croil  authority,  abroad^  may 
be  subdivided  into  five  several  divisions :  First, 
of  the  king's  rights  of  property. 

(1.)  The  lard  chief  justice  Hoi fs  opinion,  3d  June, 
1690,  that  the  king  might  take  away  the  charter  qf 
Maryland,  (lord  Baltimore's),  it  being  in  a  case  qf 
necessity.  * 

*  The  pnvy  council,  on  the  2l8t  of  August,  l6go,  issued  an 
order,  **  That  the  attorney-general  do  forthwith  proceed,  b j 
scire Jkcias,  i^aingt  the  charter  of  the  lord  Baltimore,  the  pro- 
prietor of  Maryland^  in  order  to  vacate  the  same.*'  On  the  5th 
of  February,  16£|0*1,  lord  Baltimore  was  heard,  by  counsel^ 
against  the  king's  appointment  of  a  governor  for  Maryland.  On 
the  I2tli  of  February,  idgo^l,  there  issued  an  order  of  council, 
that  the  draft  by  a  commission,  which  had  been  prepared  by  the 
attomey-geQeral,  and  approved,  by  lord  chief  justice  Holt,  cob- 
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To  the  marquis  of  Caiermarthen^  the  president  of 
the  coyncil,  earl  of  Danby. 
My  lord. 

I  think  it  had  been  better,  if  afi  inquisition  had 
been  taken,  and  the  forfeiture  committed,  by  the 
lord  Baltimore,  had  been  therein  found,  before 
any  grant  be  made  to  a  new  governor ;  yet,  since 
there  is  none,  and  it  being  in  a  case  ofnefiessityj  I 
think  the  king  may  by  his  coipmission  constitute  a 
governor,  whose  authority  will  be  legale  though  he 
roust  be  responsible  to  lord  Baltimore  for  th0  pro-« 
£ts*  If  an  agreement  can  be  made  with  lord  Bal- 
timore, it  will  be  convenient  and  easy  for  the 
governor,  that  the  king  shall  appoint.  An  inquisi- 
tion may  at  any  time  be  taken,  if  the  forfeiture  be 
not  pardoned,  of  which  there  is  some  doubt. 
Serjeant* s  Inn^  June  S,  I69O.  J.  Holt. 

(2.)  The  opinion  of  the  attorney  and  solicitor^gene^ 
ral,  Northetfy  and  Harcourt,  that  the  queens  having 
a  right  to  gaoem  aU  herpeopk^  may  reifume  a  gavemr 
menty  under  a  royal  charter^  that  had  been  abused. 
M?iy  it  please  your  msyesty.  - 

In  humble  obedience  to  your  majesty's  order  ia 
council,  we  have  considered  of  the  annexed  extract 
of  a  representation  from  the  lords  commissioners 

•tituting  Lionel  Copley  goveniai;  in- obi^fef  Maryland^  be  tnuw* 
mitted  to  Iprd.  Sydney,  the  aooretai^^vf  «tate, 'for  the  <jueea?s 
iignatvie.  t 
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of  trade  aod  plantations,  vpon  letters  received  frpm 
colobel  Dudley,  your  majesty's  goveraor  of  Mfksaa- 
chusets  Bay,  and  New  Hampshire,  complaining 
of  great  inconveniences  happening  to  him  in 
that  government,  from  disorders  in  Rhode  Island, 
for  want  of  good  government  there;  and  also  upon 
^letters  received  from  the  lord  Cornbury,  your  ma- 
jesty's governor  of  New  York,  complaiaing  of  like 
inconveniences  from  disorders  in  the  colony  of 
Connecticut,  that,  and  Rhode  Island,  beii)g  diarter 
governments ;  and  also  of  the  report  of  the  attor-r 
ney  and  solicitor-general  of  the  late  king  William 
and  queen  Mary^  made  in  July,  1694 ;  and  we  do 
concur  with  them^  in  their  opinions,  therein  men- 
•  tioned,  ihat  upon  an  extraordinary  exigency  hap- 
pening, through  the  default,  or  neglect,  of  a  [pro- 
prietor, or  of  those  appointed  by  him,  or  their  in- 
ability to  protect  or  defend  the  province,  under 
'  their  government,  and  the  inhabitants  thereof^  in 
times  of  war,  or  imminent  danger,  your  majesty 
may  constitute  a  governor  of  such  province,  or  co- 
lony, as  well  for  the  civil  as  military  part  of  govern- 
ment, at)d  for  the  protection,  and  preservation 
thereof,  and  of  your  majesty's  subjects  there,  with 
this  addition  only,  that  as  to  the  civil  government, 
such  governor  is  not  to  alter  any  of  the  rules  of 
propcfety,  or  methods  of  proceedings  in  civil  causes, 
established  pursuant  to  the  cliarters  granted,  wbere-r 
by  the  proprietors  of  those  colonies  are  incor-r 
{H>rated ;  on  perusal  of  which  charters,  we  do  not 
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find  any  clauses^  that  can  eixclade  yqur  majesty 
(who  have  a  right  to  govern  all  your  subjects)  from 
naming  a  governor  on  your  majesty's  behalf,  for 
those  colonies  at  all  times. 

Edw.  Northet. 
Sim.  Harcoukt, 

(S.)  The  opinion  qftkeattomey-generaly  Northey, 
on  the  queen* s  prerogative  to  receive  a  surrender  of 
the  Pennsylvania  charter. 

To  the  right  hon.  Robert,  earl  of  Oxford,  and 
earl  Mortimer,  lord  high  treasurer  of  Great  Bri« 
tain. 

May  it  please  yoUr  lordships. 

In  obedience  to  your  lordships'  commands,  sig- 
nified to  me  by  Mr.  Harley,  I  have  considered 
the  report  of  the  lords  commissioners  of  trade  and 
plantations,  upon  the  memorial  of  William  Penn^ 
esq.  proprietor  and  governor  of  Pennsylvania,pro- 
posing  to  surrender  to  her  majesty  the  powers  of 
government  wherewith  he  is  invested ;  and  I  have 
also  perused  the  grant  of  that  government  to  him 
by  king  Charles  the  Second,  with  other  deeds  re- 
lating to  Mr.  Penn's  title  thereto,  and.  to  the  go- 
vernment of  the  tract  of  land  on  Delaware  river 
and  bay,  now  called  the  town  or  colony  of  New- 
castle, alias  Delaware ;  and  he.  has  made  out  to 
me  his  title  thereto  :  and,  according  to  your  lord- 
ships' commands,  I  have  prepared  a  draft  of  a  sur- 
render of  those  powers,  from  Mr.  Penn,  and  others, 
in  whom  the  legal  estate  is,  under  him,  to  her  ma* 


jesty,  ifeiefvifig  16  Mi^.  Penii  his  right  to  thfe  soil 
«f  €h06e  colddiesi  In  the  kttefi^  pat^tti  of  king 
Charles  the  Steond,  there  are  grMted  to  Mr.  Penti 
all  mineB  of  g^ld  and  ^Iver,  in  Petih^ylvaili&,  whtth^ 
he  says,  he  cannot  surrender  to  the  crown,  having 
made  several  grants  thereoF,  to  several  people,  which 
are  not  in  his  .power;  and  therefore,  the  surrender 
of  them  is  not  in  the  drail:  prepared,  altKoUgb,  if  it 
be  ihsisted  on,  he  may  surrender,  and  assign,  what 
i^  not  granted. 

There  is  likewise  an  instrument  prepared  for  her 
majesfy^s  accepting  the  said  surrender ;  and  ito  it 
Mr.  i^enn  is  ad  humble  suitor  to  her  majesty,  that 
she  ^ould  be  pleased  thereby  to  declare,  that  she 
Will  take  the  people  of  his  persuasion,  as  w6lt  w 
6ther  the  inhabitants  of  those  colonies,  in  her  ma- 
jesty's protection.  I  do  not  observe  that  there  is 
aAy  provision  made  for  the  support  6f  the' govern* 
Ment  there,  by  any  act  of  assembly,  or  other- 
Wise^  without  which  the  government  will  be  a 
charge  jto  h^r  majesty :  but  the  council  of  trade 
and  plantations,  in  their  report,  have  represented 
that  Mr.  i'enn  affirms  he  does  not  doubt  but  the 
assembly  WiU  re^ify  make  provision  for  the  same, 
afid  he  acquaints  me,  that  the  fines  and  forfeitures 
there,  wMch  have  been  J  and  may  be  applied  hereto, 
aite  considerable. 

^druary  25,  l^H-iS.  IIdw.  Northey. 
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(4»)   The  opinion  of  the  attorney  and  solicitor 
general  Ryder^   and  Murray^  on  the  hinges  pre^ 
rogative  to  receive  the  resignation  of  the  charter 
of  Georgia,  and  to  establish  a  royal  government.     < 

To  the  right  hon.  the  lords  of  the  committee  of 
(Council  for  plantation  affairs. 

May  it  please  your  lordships. 

In  obedience  to  your  lordships'  order  of  the  I9th 
of  December  last^  setting  forth  that  his  majesty 
was  pleased,  by  his  order  in  council  of  the  1 3th  of 
May  last,  to  refer  unto  your  lordships  the  memo- 
rial of  the  trustees,  for  establishing  the  colony  of 
Georgia,  in  America,  setting  forth,  that  his  majesty 
was  pleased,  by  his  royal  charter,  dated  the  9th  of 
June,  1732,  to  make,  erect,  and  create  the  colony 
of  Georgia,  and  to  constitute  the  memorialists  to' 
be  one  body  politic  and  corporate,  for  establishing 
the  said  colony,  and  to  grant  them  power  to  elect 
thefr  own  successors  for  ever ;  and  also  to  vest  in 
them,  and  their  successors  for  ever,  seven  undi- 
vided parts  of  all  the  lands  therein  particularly  de- 
scribed, as  trustees  for  granting  the  same  to  such 
of  his  majesty's  indigent  subjects,  and  persecuted 
foreign  protestants,  as  should  desire  to  inhabit  and 
reside  there,  and  the  powers  of  government  over 
the  said  colony  were  thereby  vested  in  them  for 
the  term  of  twenty-one  years;  and  further  setting 
forth  (amongst  other  things)  the  several  steps  they 
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have  taket),  from  time  to  time,  for  the  peopling, 
settling,  anc).  establishing  the  said  'colony,  together 
with  the  present  state  and  condition  thereof:  but 
that  as  the  said  term  of  government  will  expire"  so 
soon  as. the  9thof  Jiihe,  1753  (though  the  power 
of  granting  lands  i^  vested  in  them  for  ever),  they 
humbly  pcay  tliat  proper  means  may  be  soon  pro-* 
vided'yfor  patting  tlie  government  of  the  colony  on 
a  more  sure  foundation  than  it  is  &t  present, 
through  the  uncertainty  of  the  memorialists  being 
enabled  to  support  it,  lest  so  great  a  orisfortune 
should  happen,  >  as  the  immediate  desertion^  and 
loss  of  this  important  colony;  and  that  your  lord- 
ships  had,  that  day,  proceeded  to  take  the  said 
memorial  into  your  consideration,  and  being  in- 
formed,  that  a  committee  of  the  said  trustees  was 
attending,  and  had  some  proposals  to  offer  to  your 
lord^ips,  in  addition  to  the  foregoing  memorial; 
they  were  called  in,  and  the  following  proposal 
was  delivered  by  them  to  your  lordships,  viz.:  We, 
whose  names  are  here  underwritten,  being  a  com- 
mittee, appointed  by  the  common  council  of  the 
trustees,  fbrestaUi^ing  the  colony  of  Georgia,  in 
America,  and.  fully  authorized  by  them,  do  hereby 
signify,  that  we  are  ready,  and  willing,  to  make  an 
absolute  surrender  of  all  the  powers,  rights,  and 
tn^  Y€btQd  in  the  said  trustees'  by  his  majesty's 
charjter,  l>eariDg  date, the  9th  day  of  June,  1783^ 
witboiit  aqy  .c<|4Eiditioiis,  or  limitations,  humbly  re- 

n2 


caffimeBdiiig  tl^  rigbtii,  und  privileges,  of  the  in«^ 
l^lf  itmtp  of  %he  6^14  colony  to  his  majesty's  mosfc 
gr^pioipA  prot^ptioBp 
I^mlnr  }9>  17#K  SaArrBSBiMtT* 

Rqbut  Tracey* 
John  Fkedebick. 
Sauu  Lloyik 

Emtaho  HpOfBE. 

Which  Wwg  tfik^n  ioto  oonsideration,  your  lord«^ 
shipi^  w^r^  thier^by  pleased  to  refer  tha  said  pro^ 
P96A}  to  w,  ^  f^opsider  thereof,  and  feport  to  yonr 
K»rdshipst  ia  what  maiioer»  the  same  may  be  most 
eff<pcti|«Uy  oiuried  into  executioa. 

W^  h^ve  considered  the  said  proposal^  and  per*- 
uspd  th^  84id  cl^arter  of  the  9th  of  Jime^  17SS|  an4 
tl^e  grant,  from  lord  Carteret  of  the  same  year,  and 
fia4  ti^t,  ti|y  the  charter^  the  colony  of  Georgia  was 
n^flde  1^  wp^r^te  province,  to  he  govevne4  hy  its 
own  Uwsji  and  not  by  the  law>  or  governmentt  of 
^.Qth  Carolina. 

Tbi^t  the  aaemorialists  were  thereby  made  a  cor* 
pars^^  body,  with  perpetual  succession,  and  that 
fx^vfis^eighthii  of  the  landii  there  were  granted  to 
Iheqi  i^r  oyer,  to  be  held  of  the  qrown,  at  the  rents 
therein  vientioned,  with  power  for  tbem^  by  their 
oocpqion  Council  napied,  and  to  be  named,  aoeordk 
in^  to  the  directions  o£  the  charter^  under  their 
<m9«ion  scal>  to  distribnte,  and  conveys  portions 
of  sqfih  lands  to  such  subjects,  national  bom,  or 
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^vSAkscA^  or  ethers,  that  $hatt  be  willitig  to  b^ikstef^ 
subjects  on  sudh  terros^  and  for  sucih  estate^,  atMl 
OB  %\ah  coiiditictiis,  as  the  sMti^  ea'tt  bi  IMrfoRy 
giWIted,  a«4  to  to  the  66^riito  eoali^a  lAttlT  s«^ia 
it  y  iud  tbat  Air  the  term  cf  titr^ljr-dM  ^etff s  tRe 
ffiettlorMiSts  sbonld  haV6  peti^cft  of  ihhkkgf  stkili 
laws,  andappointing  governors,  and  officers,  a^fljey 
judge  ipfopdrv  We  find  also,  by  fl)^  lord  Carteret's 
said  grurt,  his*  one-eighth  of  the  lands  was  vested 
in  the  same  trustees,  on  the  same  trusts.  In  con* 
sequence  of  those  grants,  we  are  fatmibly.of  Opi- 
nion, that  the  memorialists  have  sufficient  power  to 
mdie  stieK  surrehdei",  atnd  g^ant,  as  is  pro|k6s^» 

The!  {iropef  itif^thod  of  doing  this  ^ill  be,  ^  we 
humbly  concielv^f,  fbr  the  trustees,  with  the  ptiviiy. 
and  by  direetioit  6f  the  6onimoYi  eoiinci);  to  ek^ 
ecute  d  dfeedf  of  sutrender,  enroled'  nii^  thei^ 
coittmton  ^eal,  aifd  thei'eby  to  surrender  to  hin  Kha* 
jesfty  th^ii'  said  charter,  a'ftd  all  the  potlrers,  jurt^- 
dietiolil^,  frattchises;  and  privileged  therfein'  con- 
veyed to  them,  andt^^reby  to  grant  all  their  labds, 
arid  t^ritorifes  to  his  majesty,  as  weH  th^  dne- 
eighth  derived  from  lord  Carteret's  grant,  as  tbe 
sevet^elghthli  idcluded  in  Bis  majesty's  said  charter, 
bm  sub^oi  to  sueb  esCates)  and  inter^^s,  as  th^*  in- 
habitants there  have  in  atijr  of  the  Idnds^  by'  viifu^ 
of  grants'  ^odi  «he  corportition. 

Wbed*  sueh  graiot,  and  surreilder^  shdtL  be^  ittade, 
i«e  I11M11U7  coAceive  fans  Mjesty  wiff  have  both  the 
goveriimenl^  of  the  co4bny,  tnr  his  own  hiAids^  and 
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the  lands  and  territories  thereto  belonging)  subject 
to  the  grants,  of  any  part  thereof  nQW.SQbsisting^ 
and  as  to  the  said  one-eighth  subject  to  the 
quit,  rents  reserved  in  the  lord  Carteret's  grwt» 
and  may  put  the  government  thereoif  on*  sqcb  a 
foot,  as  his  m?jpi^^y  sbaU>  in  bis  great  wisdoj^*  think 
proper. 
;    February  6,  1 752.       *  D.  .Ryi>ef» 

W.  Murray. 

(5.)   77ff  opinion  of  the  atiornty-gtneraly   Nor-> 
they^  on  the  surrender  of  the  Bahama  charter* 

Sir-  fVhitchally   Dec.  10,  1717- 

The  lords  commissioners  for  trade  and  planta- 

■ 

tions  command  me  to  remind  you  of  nay  letter  of  the 
Slst  of  the  last  month,  which  wa^  to  acquaint  you, 
that  there  being  six  proprietors  of  the  Bahama 
islands,  whereof  two  are  minors,  the  other  four 
have  e3?ecuted  a  deed  of  surrender  of  their  right 
of  government  to  his  ipajesty,  and  to  desire  your 
immediate  opinion,  whether  a  surrender  executed  ' 
.  by  four,  out  of  six^^  as  aforesaid,  be  valid,  and  efi- 
feqtu^h 

Wm.  Popple, 

.    The    attorney-generars   report  upon  the    sur* 
render  of  the  proprietors, 

I  am  of  opinion,  that  a  surrender  by  four,  where 
six  are  seised,  can  only  convey,  a*nd  extinguish, 
thereby,  four  parts  in  six  of  what  the  parties  en*- 
joyed,    IiQ\Yever,  his  majesty  bejpg  intitled  under 
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foar,  to  four  parts,  of  the  government;  which  1$  en^ 
tire,  he  may  execute  the  whole.  And  I.  do  not 
know,  that  the  other  two  can  be  copartners  with  his 
majesty  in  governing.;  for  which  reason^.and  that 
there  might  not  be  an  extinguishment,  by  surren- 
der, I  a^iprehend,  as  this  case  is,  a  grant  to .  the 
crown  of  the  four  parts,  might  be  more  proper* 
lOih  Dec.  1717.  Edw.  Northey.  . 

(6,)  On  the  king's  right  to  the  Three  Zatver 
Counties  on  Delawarey  by  the  attorney,  and  solicitor^' 
general,  Northey,  and  Thompson. 
Sir. 

The  lords  commissioners  for  trade  and  planta- 
tions having,  by  your  letter  of  the  l3th  February 
last,  required  our  opinion  on  the  petition  of  the 
earl  of  Sutherland,  praying  for  a  charter  of  certain 
lands,  lying  upon  Delaware  Bay  in  America,  com« 
monly  called  the  Three  Lower  Counties,  wli^ 
ther  it  be  in  the  power  of  the  crown  to  dis- 
pose of  those  lands  petitioned  for ;  which  petition 
had  been. referred  to  their  lordships  by  his  majesty, 
and  his  majesty  having  been  also  pleased  to  refer 
the  said  petition  to  us ;  we  have  made  our  report 
tfaereoa  to  bis  majesty,  and,  inclosed,  have  sent  you 
acopy  of  the  said  report,  which  may  serve  for  an 
answer  to  the  question  proposed  to  us  by  their 
lordships. 

October  SS',  1 7 1 7.  Edw.  Nobthet. 

W.Thompson. 


To  the  king's  most  eK*celtent  majesty. 
May  it  please  your  majesty. 

la  humble  obedienoe  to  your  mdjesty's  com** 
mands,  signified  to  youF  majesty  ^s-attorn^y^gener^bl, 
by  the  lord  vfseou»t  Stanhope^  wbeo  seeretery  of 
stale,  on  the  memorial  of  the  rigtrt  hoo.  J>^n,  ^rt 
of  Sutbei4an(]^  and  your  loa^y  h|img  been  pleased 
also  to  signify  youV  commands  by  Mr.  Metbueii, 
when  secpetary  of  state,  tq^  refer  the  said  memorial 
to  your  mafeety*^  solicitor-geuera},  wehaT^ejoiiitly' 
considered  of  the  said  memoriah,  wl^erehy  tbe^  sm^ 
earl  of  Sutherland  represents  to  your  majesty,  that 
there  ate  considerable  arrears  due  ta  bim^  since  the 
revo)ut»k>R,  amounting  ta  abo>ve  ^O^OiXX;  that 
he  has  always  testified  hia  gre^t  zeat»  and  ^ivily> 
ibr  tiie  protestai^t  sueee^asoQ^  bptb  beft>re^  and  siiice» 
yomr  mi^eety*s  happy  accesskm^  to  thfB  throne,  andi 
gvreii  singolap-proofi^af  his^  fidelity,  and  a£b«tion,  toi 
your  majesty^  by  his  serviees^ijn  North^Briiain,  durv 
ing  the  rebelKon  there,  in  copsidesation  whereof 
yow  majesty  wasi  pleased  to  expness  yonrfavoura^ 
ble  intentions  of  gratifying  htm  upon  any  oceasioii': 
wherefore  he  most  lM»mMy  pmys  your  miueaty-wilk 
be  gr-aoious)y  pleased  to,  grai^t},  him  a  chanter  ofceiw 
tain  i«md6}  fyi^g  upon- Dataware  Bay,  in  Anoerica^ 
commoi^ly  called  f^^.  Three  ](.ower  Cowities^ 
which,  he  represents,  he  is  ready  to  prove  do.  he^ 
long' to  theorowu,  and  we  have  giveu'notiee  there- 
of  U^  the  persons  concerned  for  William  Penn,  esq. 
and  several  mortgagees,  and  purchasers,  under  him> 
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md  alsQ  to  the  lord  Baitimore^  who  severally  claim 
title  to  the  said  Lawer  Counties,  beiog  called  New- 
caatlOf  Kent,  and  Sussex.  And  we  have  beard  them> 
and  thetr  agents^  there»pon>  and  we  do  noiost  hum^^ 
\Ay  certify  jfonr  ma^sty,  that  the  aaid  WiUiaim 
Pesoi  13  intitled»  under  the  grant  of  king  Chaifes 
tlie  Second,  to  the  pkmtation  of  Pennaylvania^  bnt 
t)Mk  these  counties  are  oot  induided^  in  aueh  granl> 

m 

and  his  title  to  Pennsylvania  ia  not  now  contested* 
AJsd  as  to  your  majesty's  title,  wbieh  theearLol 
SHthorlMd  has  nndertakea  to  nake  ooit^  to  the 
said  Three  Lower  Counties,  he  has  iMisted,  that  flher 
asme  we^e  gavied  by  eonqaiest,.  by  the  auk^eefcs  o£ 
your  majesty's,  predecessors,,  or  grantlxt  to  your 
unity's  predecessodTS^  by^  the  pOsaesaoss  theren 
«f>  aod  that  tbtteby  your  ina^ea^s  pvedeoeasora 
became  ijititled  to  the  same;  fbf  that  a.  snbii: 
^Bet  e£  the'  cnown  coald  nafc  moke  foreign  acqniai^ 
tiaoA,  by  conquest,  but  for  the  benefit  of  the  crown, 
and  sfaaa  tbe-  length  of  po88e8si0n>  will  be  no  bar 
to  tiMt  crowsi  I  that  for  several  y^ars  last  paat  Mr.^ 
Pena.  hath  had  the  posaesaioa  of  the  said  Lower 
Conntiefl^  undec  a.  pretence  of  a  grant  thereof  to 
ban,*  made  in  i^he  year  16M,.  by  the  late  kin^ 
Janes,  when,  dbke  of  York,  vrbo*  then  bad  the  pes'- 
session  of  New  York,  and  the  said.  Three  Lowep 
Conntiea^  hot  had  no  right  to  the  said-  Lower 
Counties,  and  therefore  could  not  traot^er  any  right, 
i&  the  saone,  to  the  saidMr;  Wnn,  which  appears ; 
for  that  the  saad  late  king  afterwards*)  when  dake  of 
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York^  in  the  year  1683,  obtained  a  warrant  from 
the  then  king  Charles  the  Second,  to  pass  a  patent, 
whereby  the  said  Three  Lower  Counties  should 
have  been  granted  to  the  said  then  duke  of  York, 
and  a  copy  of  a  bill,  to  pass  into  a  grant,  in  April 
1683,  to  the  said  James  duke  of  York^  of  the  said 
Three  Lower  Counties,  has  been  produced  by  the 
said  earl  of  Sutherland ;  and  it  is  alleged  the  same 
was  never  passed  into  a  grant,  and  that  if  the  same 
had  passed  into  a  grant,  it  would  not  have  made 
Mr.  Penn*s  title  to  the  said  Three  Lower  Counties 
to  be  good,  the  title  of  the  said  Mr.  Penn,  under 
-the  duke  of  York,  being  precedent  to  the  title  of 
the  said  duke  of  York ;  but  that  tlie  same  did  re- 
main in  the  said  duke  of  York,  and  is  consequent* 
ly  now  in  your  majesty.  And  tha^  your  majesty's 
title  further  appears,  for  that  after,  in  May  1683, 
when  the  then  lord  Baltimore,  by  petition,  opposed 
the  passing  the  said  bill,  under  the  great  seal, 
IVIr.  Penn  then  appeared  against  the  said  lord  Bal* 
timore,  as  agent  for  the  crown,  and  not  on  bdialf 
of  himself,  and  Mr.  Penn,  under  his  hand,  has  de« 
clared,  that  your  majesty's  royal  approbation,  and 
allowance  of  tl^e  deputy-governor  of  Pennsylvania, 
and  the  Three  Lower  Counties  on  Delaware  River, 
named  by  him,  shall  not  be  construed  to  diminish, 
or  set  aside,  the  right  claimed,  by  the  crown,  to 
the  said  Three  Lower  Counties. 

Besides,  the  said  earl  of  Sutherland  insists,  that  in 
the  grant  of  the  said  duke  of  York,  in  1682,  to  Mr. 
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Penn,  of  the  said  Three  L-ower  Counties,  there  is  a 
reservation  ofan  account  to  be  made  of  one  inoiety 
of  the  profits  of  the  lands  thereby  granted,  touching 
which,  no  account  has  jiet  been  reildered  by  Mr. 
Penn ;  and  that,  therefore,  if  the  said  grant,  in  J  682, 
were  effectual,  the  said  Mr.  Penn  is  yet  accounta- 
ble  to  your  majesty,  for  the  moiety  of  all  the  pro- 
fits of  the  lands  so  granted,  from  the  year  1682, 
according  to  the  said  reservation;  and  that  if  the 
said  earl  of  Sutherland  cannot,  by  your  majesty's  fa- 
vour, be  intitled  to  the  said  Three  Lower  Counties, 
he  humbly  prays  he  may  have  the  benefit  of  the  said 
account. 

In  answer  to  which,  on  the  behalf  of  Mr.  Penn's 
mortgagees,  and  other  purchasers  under  him,  it 
bath  been  alleged,  that  the  late  king  James  the 
Second,  when  duke  of  York^.  was  seised  in  fee  of 
the  said  Three  Lower  Counties ;  and  as  one  argu- 
meat  to  prove  such  seisin,  they  have  produced 
letters  patent,  dated  the  S9th  day  of  June,  26  Car. 
IL,  whereby  his  said  late  majesty  king  Charles  th^ 
Second  granted  to  the  said  James,  late  duke  of  York, 
his  beirsr,  and  assigns,  all  that  part  of  the  main  land 
of  New  England,  beginning  at  a  certain  place, 
called,  or  known,  by  the  name  of  St.  Croix,  next  ad- 
joining to  New  Scotland,  in  America,  and  from 
thence 'ex):ending  along  the  sea-coast,  unto  a  certain 
place  c^led  Pemaqninue,  or  Pemaquid,  and  so  up 
the  river  thereof,  to  the  further  head  of  the  same, 
as  it  tendeth  northward,  and  extending  from  the 
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river  of  KinebequiiHy  andso  upwards^ by  the  shortest 
course^totbe  river  Canada,  northwards;  and  all  that 
island,  or  islands,  commonly  called,  by  the  several 
name,  or  names,  of  Matewaicks,  or  Long  Island,  sh 
titate^  and  being  towards  ftbewest  of  Cape  Codd, 
and  the  Narro  Higatisetts,  abuttii^  uipoit  the  main 
land>  between  the  two  rivers  there,  called,,or  known^ 
by  the  several  names  of  Connecticixt,  and  Hudsott 
River,  together,  alsf^  with  the  said  river  called  Hitd* 
son's  River,.aBd  all  the  lands,  from  the  west  sidie  of 
Connectieut  River,  Cc^  the  eaat  side  of  Delaware 
Bay,  and  also  atl  those  several  islands,  tsllled^  ot 
known,  by  the  name  of  Martin  Viniard,  and  Naap 
tacks,  otherwise  Nantukett,  together  wilh  all 
the  lands,  islands,  soils,  rivers,  harbours,  mined^ 
minerals^  quarries,  woods,,  marshes,  waters,  lakes^ 
iisbiiags,.  hawkings,  hunling^  and  fowling  and  all 
other  royalties,  profits^  commoditiesyand  heredita^ 
mentS).  to  the  said  several*  islands,  lands>  and  ]Mre^ 
misesf  belonging,  and  appertaining,  with  their  and 
every  of  their  appurtenancei^ ;  and  all  hi«  said  late 
majesty's  estate,  right,  title,  and  interest,  beiiefil, 
advantiage,  claim,  and  demand,  of,  in,  or  to  tb(ft 
said  lafids  and  premises^  or  any  part  or  pifrcel 
thereof,  and  the  reversion  and  reversions,  remain* 
der  and  pemftinders^  together  with  the'  yearly  and 
other  rentSy  revenues,  and  profits,  of  the*  premieedi 
and  of  every  part  and  parcel  thereof;  at  and  undbr 
the  yearly  rent  of  40'  beaver  skins,  when  tbey  shall 
be  lawf^illy  demanded^  or  within  90  days  after  mch 
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demand,  made  with  powers  of  government :  with* 
in  the  descriptions  of  which  grant,  it  hath  been 
agreed,  by  both  parties,  that  the  sa»l  Three  Lower 
Counties  are  not  contained. 

Bat,  oh  the  behalf  of  Mr.  Penn,  it  hath  been  in^ 
sisted,  that  by  the  general  words,  *^  together  with 
idl  the  lands,  islands,  soil?,  rivers,  harbours,  &c.  and 
all  other  royalties^  profits,  commodities,  and  herei 
ditaments,  to  the  said  several  islands,  lands,  and 
premises,  belonging  and  appertaining,  with  their 
and  every  of  their  appurtenances,"  the  said  Three 
Lower  Counties  did  pass  as  belonging  to  the  pre- 
mises expressly  grants  by  the  said  testers  patent  | 
for  that  the  Three  Lower  Counties  were  enjoyed 
by  the  said  hite  duke  of  York,  together  with  New 
York,  which  was  granted  by  the  said  letters  patent 
unto  the  said  late  duke  of  York,  until  he  granted 
the  same  to  the  said  William  Penn  in  l6St,  by  the 
grants  hereinafter  mentioned,  which  seems  difficult 
to  us  to  be  maintained,  since  the  abuttaUn  the  said 
tetters  patent  exclude  the  Three  Lower  Counties; 
but  they  presume  the  said  late  dvke  of  York  mig'hl 
have  some  other  grants  thereof,  which  Mr.  Peim 
might  gfve  an  account  of,  but  cannot,  being  under 
a  Innacy.  And  we  do  further  humbly  certtfy  your 
majesty,  that  by  indenture,  dated  the  94th  day  o( 
August,  ]f68S,  made  between  the  said  late  dtike  of 
York,  of  the  one  part,  and  the  said  William  Penn, 
of  the  other  part,  the  said  late  dtike  of  Y^rk,  for 
ilie  considerations  therein  mentran^d,  <Kll  bargait»> 
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selU  enfeoff,  and  confirm,  to  the  said  William  Penn, 
and  his  heirs,  all  that  the  town  of  Newcastle,  other* 
wise  called  Delaware,  and  all  that  tract  of  land  ly«^ 
ing  within  the  compass,  or  circle,  of  twelve  miles 
about  the  same,  situate,  lying,  and  being,  upon  the 
river  Delaware,  and  all  islands  in  the  said  river 
Delaware ;  and  the  said  river  and  soil  thereof,  lying, 
north  of  the  southernmost  part  of  the  said  circle  of 
twelve  miles,  about  the  said  town ;  together  with 
all   rents,  services,  royalties,   franchises,    duties, 
jurisdictions,  liberties,  and  privileges,  thereunto  be- 
longing, and  all  the  estate,  right,  title,  interest^ 
powers,  property,  claim,  and  demand  whatsoever, 
of  the  said  late  duke,  of,  in,  or  to,  the  same,  or  to 
any  part  or  parcel  thereof,  at  and  under  the  yearly 
rent,  of  five  shillings,  with  a  covenant  for  further 
assurance;  and  the  said  late  duke  did  thereby  con- 
stitute, and  appoint  John  Moll,  and  Ephr^im  Har- 
man,  or  either  of  them,  his  attorney,  with  full  power 
for  him,  and  in  his  name  and  stead,  to  deliver  sei- 
sin  of  the  premises,  granted,  by  the  said  last  recited 
indenture,  to  the  said  William  Penn,  and  his  heirs« 
And  the  said  late  duke  of  York,  by  another  inden- 
ture, bearing  date  the  said  24th  August,  1683,  and 
made  between  the  said  late  duke  of  York,  of  the  one 
part,  and  the  said  William  Penn,  of  the  other  part^ 
for  the  consideration  therein  mentioned,  did  bar* 
gain,    tell^    enfeoff,  and  confirm,  'unto  the  said 
William  Penn,  ax^d  his  heirs,  all  that  tract  of  land 
upon  Delaware  River  and  Bay,  beginning  twelve 
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miles  south  from  the  towd  of  Newcastle,  otherwise 
called  Delaware,  and    extending    south    to    the 
Whore  Kills,  otlierwise  called  Cape  Henlopen,  toge- 
ther with  free  and  undisturbed  use  and  passage, 
into  and  out,  of  all  harbours,  bays,  waters,  rivers, 
isles,  and  inlets,  belonging  to,  or  leading  to  the 
same,  together  with  the  soil,  fields,  woods,  under- 
woods, mountains,  hills,  fens,  isles,  lakes,  rivers,  ri* 
vulets,  bays,  and  inlets,  situate  in,  or  belonging 
unto  the  limits  and  bounds  aforesaid;  together  with 
aU  sorts  of  minerals,  and  all  the  estate,  interest, 
royalties,  franchises,  powers,  privileges,  and  immu- 
nities, whatsoever,  of  the  said  duke  of  York  therein, 
or  in  or  unto  any  part  or  parcel  thereof,  at  and  un- 
der the  yearly  rent  of  one  rose :  in  which  said  last 
mentioned  indenture  is  contained  a  covenant,  on  the 
part  of  the  said  William  Penn,  his  heirs,  or  assigns, 
within  the  space  of  one  year  next  ensuing  the  date 
of  the  same  indenture,  to  erect,  or  cause  to  be  erect- 
ed, and  set  up,  one  or  more  public  oflice,  or  offices, 
of  registry,  in  or  upon  the  said  last  bargained  pre* 
mises,  wherein  truly  and  faithfully  to  account,  set 
down,  and  register,  all  and  all  manner  of  rents,  and 
other  profits,  which  he,  or  they,  or  any  of  them,  shall 
by  any  ways,  or  meaqs,  make^  raise,  get,  or  procure, 
of,  in,  or  out  of  the  said  last  bargained  premises,  or 
any  p^t  or  parcel  thereof;  and  also  at  the  feast  of* 
St.  Michael  the  archangel,  yearly  and  every  year, 
fihall  well  and  truly  yield,  pay  and  deliver  unto  tiie 
said  late  duke  of  York,  his  heirs  and  assigns,  one 
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fiiU  moiety  of  aii,  and  all  manner  of  irents,  issaes, 
and  profits,  as  well  extraordinaryi  as  ordinary,  at 
shall  be  made  or  raised  upon,  or  by  reason  of 
the  premises,  or  any  part  thereof;  with  power  to  the 
said  late  dolce  of  York,  liis  heirs  and  assigns^  in  case 
the  same  shall  be  in  arrear  twenty  days,  to  enter 
in  and  upon  the  same  premises,  or  any  part  there« 
of,  and  there  to  distrain,  and  the  distresses  to  de^ 
tain,  until  payment  of  the  said  moiety,  and  arrears 
thereof,  together  with  all  costs  and  damages  for 
the  same.  And  by  the  same  indenture,  the  said 
John  MoU,  and  Ephraim  Harman,  or  dther  of 
them,  were  appointed,  in  like  manner,  attorney  m 
attornies,  to  deliver  seisin  of  the  last  bargained 
premises,  to  the  said  William  Penn  and  bis^ heirs; 
both  which  said  indentures  were  entered  in  the 
office  of  records,  for  the  province  of  New  York,  on 
the  8 1st  November,  I68S.  Within  which  said  gmnts 
the  said  Three  Lower  Counties  are  contained,  but 
the  covenant  to  account  extends  only  to  what  is 
included  in  the  last  recited  grant. 

That  by  an  order  by  the  commander*in<cfaief 
and  council  of  New  York,  dated  at  New  York  Slst 
November,  1689,  reciting  the  said  two  recited  in* 
dentures,  and  recifrng  that  the  said  commander 
and  council  were  folly  satisfied  of  the  said  WtlKam 
Penn*s  right  to  the  possession  and  enjoyment  of  the 
preinises,  had  therefore  thought  lit,  and  necessary^ 
to  signify,  and  declare,  the  same  to  the  several  jus* 
tiees^  magistmtes^  and  other  officers,  at  Newcasllsi 
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Si.  Jone^  Deale,  alias  Whore  Kill>  ab  DfelaWflircf^  m 
yMam  any  of  the  boH&ds  and  limits  aboif^  med« 
^ionedy  to  pre?ent  any  doubt  or  Irotible^  that  might 
ariie ;  and  after  having  thanked  the  said  oragidtpaeeis 
for  their  good  services,  in  their  several  ofBicels  ahd 
stations,  during  the  time  they  remained  uhdeir  bis 
said  late  royal  highnesses  government,  they  dedlare 
they  expected  no  further  account,  than  that  they 
flhonld  readfly  submit  and  yield  dl  due  obecfienob 
tnd'confomrity,  to  the  powers  granted  to  the  said 
WfUiam  Penn,  in  and  by  the  said  indentttfei, 
i^hich  said  order  was^  the  25th  of  October,  1701, 
entered  in  the  rolls'  office,  at  l%iladelphia. 

It  appears  by  tSie  affidavit  of  Thomas  Grey,  who 
swears  he  lived  in  Pennsylvania,  from  the  year  lS99p 
to  the  year  I707»  and  that  he  made  out  and  saur 
many  patents,  or  grants,  and  warrants,  whereby 
eerisiderable  quantities  of  lands,  lying  in  the  said 
Three  Lower  Counties^  which,  as  he  deposes,  afe 
esteemed  td  belong  to  Pennsylvania,  were  granted 
to  divers  persons,  and  their  heirs ;  some  of  which 
gmnts,  w  warrants,  were  signed  by  the  said  Williath 
Penn,  smd  the  rest  by  his  agents  or  commissioneri?, 
and  fdl  sealed  with  the  seal  of  the  said  pro^ince^ ; 
and  that  he  hath  seen  great  improvements  in  bniM- 
ing^  and  planting,  by  persons  claimiBg  under  sucli 
grants.  Th^  many  of  the  said  inhabitants,  who 
were' reputed  to  have  settled  upon  lands  in  the  said 
Lower  ^^ntie^,  by  virtue  of  grants,  or  patents,  and 
warnmts,  eilhetr  from  the  Swedes,  or  Girtch^  when 
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the  said  counties  were  in  their  hands,  respectivdy, 
tv  from  the  governor  of  New  York,  under  the  said 
late  di|ke  of  York,  when  the  same  was  in  his  bands^ 
did,  upon  making  their  accounts  up  of  quit-rents 
doe  from  tliem  to  the  said  William  Penn,  for  their 
lands,  accept  new  patents  from  the  said  WiUiam 
Penn,  or  his  agents,  and  have  since  much  increased 
their  improvements  thereof,  both  in  building  and 
planting.    That  he  hath  seen  patents  or  instruments 
for  conveying  lands,  in  the  said  Lower  Counties,  to 
divers  of  the  ancient  inhabitants  thereof,  as  well 
from  the  Swedes,  or  Dutch,  as  the  governors  of 
New  York,  under  the  said  late  duke,  as  also  com- 
mis^ons  under  the  hands  of  some  one  of  the  said 
'governors  of  New  York,  constituting  magistrates 
and  officers  in  the  said  Lower  Counties.     That  be 
'  believes,  that  the  patents  of  lands  in  the  said  Lower 
Counties,  granted  by  the  said  governors  of  New 
York,  were  registered  at  New  York,  and  that  if 
search  were  made  in  the  secretary's  office  there, 
the  same  would  appear  so  to  be.     That  he  believes 
much  the  greatest  pai%  of  the  inhabitants  of  the  said 
Lower  Counties^  who  have  land  there,  hold  the 
.  same,  by  title  under  Mr.  Penn,  and  that  several 
.who  hold  land  there,  by  other  title,  have  delivered 
the  same  up,  and  have  accepted  new  grants,  from 
Mr.  Penn.    And  it  also  appears,  by  the  affirmation 
of  Robert  Hiscox,  a  quaker,  that  the  naval  store 
xompany,  in  Bristol,  have,  by  their  agents,  made  se* 
veral  pui'chases  of  the  said  William  Penn  of  3120 
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acres  o^  land,  in  the  county  of  Kent,  and  that  the 
said  company  hath  expended  for  purchasing  lands; 
huiiding  thereon,  and  other  improvements,  and  in 
carrjring  on  their  mauufacture  for  raising  hemp, 
upnrards  of  ^^3000,  and  are  by  their  articles  obliged 
to  lay  out  i£5000,  of  which  the  said  j?2000  is  part, 
and  that  he  expects,  in  a  short  time,  the  greater 
part  of  the  remaining  £3000  will  be  laid  out  iii 
the  management,  and  carrying  on  the  said  manufac- 
ture, and  that  no  benefit  hath  yet  accrued  to'  the 
said  company,  for  the  money  so  expended,  and  that 
he  believes  other  purchases  are  already  made  for 
the  use  of  the  said  company. 

And  as  to  the  said  earl  of  Sutherland's  objection, 
that  the  duke  of  York,  in  16jS8^  had  no  title  to  the 
Lower  Counties,  and  therefore  those  grants  then 
made  to  Mr.  Penn  were  void,  which  appears  by  a 
copy  of  a  biO,  dated  13th  of  April,  1683,  in  order 
to  be  passed  into  a  grant  of  the  said  Three  Lower 
Counties  to  the  said  late  duke  of  York,  which  is 
after  the  graut  by  the  duke  of  York  to  the  said 
William  Penn,  but  never  passed  into  a  grant,  and 
which  bill  recites  a  surrender  of  certain  letters  pa* 
tentf  bearing  date  8Sd  of  March  then  last  past, 
(which  grant  cannot  be  found)  of  the  town  of  New- 
castle, otherwise  Delaware,  and  fort  thereunto  be^ 
longing,  lying  between  Maryland,  and  New  Jersey, 
in  An^erica,  and  several  other  lands,  tenements, 
and  hereditaments,  therein  mentioned,  the  said  late 
king  Charles  the  Second,  for  the  considerations 

b8 
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il^TfAn  mentioAed,  Aid  grant  to  the  said  late  tkikr 
of  York,  and  bis  heirs,  all  that  the  towa  of  New^* 
cast)6|  otherwise  cdled  Delaware,  aod  fort  there* 
in,  9V  thereuDtQ  belonging,  Ijring  between  Mary* 
land,  and  New  Jersey,  iu  America  ^  and  all  that 
fiyeF  called  Delaware,  and  soil   thereof,  and  atl 
islands  in  tho  said  river  ^  and  all  that  tract  of  land 
upon  the  west  side  of  the  river  and  bay  of  Delar 
^are»  whk^  lyeth  from  Schodkiti  Creek,  upon  the 
said  river,  unto  Bombey^s  Hook>  and  backwards 
into  the  woods  so  far  as  the  Minqua^s  o^qntry,  and 
ft^ok  ]&t>mbey's  Hook,  on  the  said  river  and  bay,, 
unto  Cape  Henlopen,  now  called  Cape  James, 
beiuj  the  south  point  of  a  sea  warmet  inlet,  and 
Vdckwai^ots  into  tbe  woods,  three  Iiidiaa  days*  joor^ 
neys,  being  formerly  the  claim  or  possession* of  the 
Dii^tch,  (or  purchased  by  them  of  the-uatiYes,)  oi 
which  wa$  by  them  first  surrendered  unto  kvs  said 
^e  m^^ty^s  iiieut.-governor  colonel  Nieeois,  and 
which  ba<^  beeii  since  aurrendered  unto  sir  Edmond 
|Vndr<p^  beuU-gOvernor  of  tbe  said  James,  duke  of 
York^  and  had  lor  several  years  been  in  his  posses- 
sion»  wi^lh  the  free  Hise  and  continuance  in,  and  pas^ 
sa^  into  s^nd  out,  of  all  and  singulair  ports,  liar* 
boups,  bays>  rivers,  i^les,  and  inlets  belonging  vluMq 
Of  l^adiug;  to  or  from,  tbe  said  traoi  o£  laad,  or  soky 
part  or  parcel  thereof;  and  tbe  seas,  bays,  and  ri^ 
¥ers,  aiid  soijl  tbei^eof^  bending  eastasard  and  south* 
ifaffdi  on  the  said  tra^t  of  laod^  and  ali  i^laikk 
td^Dei^i  sm4  aluo  all  the  hM^  htods,  fiekbs,  wopd% 
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underwoods,  mountains,  hills,  fens,  swampi*,  isTe«; 
lakes^  rrrers,  rivulets,  bays,  and  inlets,  situate  ahdT 
being  within  the  said  tract  4)f  land  ;  and  an  j  of  thef 
limits  and  bonods  aforesaid,  together  with  all  mil 
nerals,  quarries,  fishings,  hawfcings,  huntings;  atl^ 
fowlings,  and  all  other  royalties,  privileges,  pi-c^fits, 
oomniodities,  and  hereditaments  to  the  said  town^ 
fort,  tract  of  land,  and  premises,  or  to  any  OT.eith€(t 
of  them,  belonging  or  appertaining,  with  their  and 
every  of  their  appurtenances  in  America ;  and  aU 
his  said  late  majesty's  estate,  right,  title^  interest^ 
benefit,  advantage,  claim,  and  demand  whatsoevef^ 
of,  in,  or  to  the  said  town,  fort,  tract  of  land,  a<nd 
premises^  or  any  part  or  parcel  thereof  together 
with  the  yearly  and  other  rents,  revenues,  and 
profits  of  the  premises,  and  of  every  part  and 
parcel  thereof,  to  hold  to  the  said  duke  of  York^ 
imd  his  heirs,  at  and  under  the  yearly  rent  of  one 
beaver  skin,  when  demanded. 

On  the  behalf  of  Mr.  Penn^  it  is  alleged,  that  it 
n  probable  the  said  bill  in  168S  might  have  been 
fassed  into  a  grant,  for  that  they  produced  from 
the  Hanaper  office,  where  entries  are  made  of 
grants  that  pass  the  great  seal,  a  certificate  of  an 
gentry  iq  that  office,  in  the  words  following,  viz  :— 
April  ftfe,  168S,  a  grant  to  James,  duke  of  York, 
of  the  tnwn  of  Newcastle,  alias  Delaware,  situate 
{between  Maryland,  and  New  Jersey,  in  America, 
%/b  bim>  w^  his  heir^;  for  ever^  such  entries  not 
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hi&Ting  been  made,  at  the  Hanaper  office,  but 
where  letters  patent  do  pass,  which  patent  might 
happen  not- to  be  inroIIe<i^  as  it  is  not,  by  the  ne- 

gleet  of  the  six  clerk,  called  the  riding  clerjc,  whose 
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business  it  i^as  to  se^  the  same  inroUed. 

And  as  to  the  objection,  that  if  the  same  were  in« 
rolled,  that  the  same  is  a  title  subsequent  to  the 
grant  to  Mr.  Penn,  and  that  Mr.  Penn  appeared 
as  agent  for  the  crown  against  the  lord  Baltimore, 
they  do  humbly  insist  that  Mr.  Penn  having  a 
grant  then  so  lately  from  the  said  late  duke  of 
York  might  ma|ke  use  of  the  name  of  the  said 
duke,  with  ^is  leave  in  trust,  for  the  said  Mr.  Penn 
and  bis  heirs,  which  they  the  rather  apprehend, 
for  that  the  possession  was  always  suffered  to  re^ 
main  with  the  said  William  Penn :  and  that  if  the  said 
^ant  wa^  passed,  and  the  said  grant  was  in  trust  for 
the  said  William  Penn,  the  same  extinguished  the 
said  covenant  of  Mr.  Penn  for  accounting  in  the 
grant  made  to  him  thereof. 

Besides,  in  the  said  last  grant  to  the  duke  of 
.York,  it  is*  recited,  that  the  lands  were  formerly  the 
daim  and  possession  of  the  Dutch^  and  had  been 
aqrrendered  unto  the  lieut.-goverrior  of  the  said 
duke  of  York,  and  had  for  several  years  been  in 
his  possession,  which  might  enable  him  to  make 
the  grants,  in  l68S,  to  the  said  Mr.  Penn* 

And  on  the  behalf  of  the  purchasers,  it  has  been 
insisted,  that  it  would  be  very  hard  to  put  them  to 
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any  troable  who  have  bought  under  the  title  and 
ei^oymeut  of  Mr.  Penn,  and  have  laid  oot  great 
sums  of  money,  in  improYing  their  purchases. 

And  as  to  the  title  claimed  by  the  lof^  Balti- 
more, we  are  humbly  of  opinion,  that  the  same  has 
already  received  a  full  and  a  final  determination; 
for  that,  3 1  St  of  May,  I68S,  Richard  Burk,  gent, 
servant  to  Charles,  then  lord  Baltimore,  praying 
that  the  said  bill  of  1683  might  not  pass  the  great 
seal,  until  his  then  majesty  should  be  satisfied  of 
the  extent  of  the  letters  patent  formerly  granted 
to  Cecil,  lord  Baltimoi^,  wherein  the  said  tpwn^ 
and  adjacent  country,  is  alleged  to  foe  com- 
prised, which  said  petition  being  referred  to  the 
then  lords  commissioners  for  trade  and  plantations^ 
on  the  13th  of  November,  1685,  their  lordships 
made  their  report,  wherein  they  report,  that  hav- 
ing  examined  the  matters  in  difference  between 
the  lord  Baltimore,  and  William  Penn,  esqf,  on  be- 
half of  his  then  majesty,  concerning  a  tract  of  land 
called  Delaware,  they  found  the  land  intended  to 

be  granted  to  loixl  Baltimore  was  only  lands  un- 

• 

cultivated,  and  inhabited  by  savages;  and  thatthe 
tract  of  land  then  in  dispute,  was  inhabited  and 
planted  by  christians  at  and  before  the  date  of  the 
lord  Baltimore's  patent,  as  it  had  been  ever  since  to 
that  time,  and  contiuaed  as  a  distinct  colony,  from. 
Maryland,  so  that  their  lordships  humbly  offered 
tbeir  opinion  that,  for  avoiding  farther  differences, 
the  tract  of  land  lying  between  the  river  and  the 
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Mstem  ^a,  oi^  the  one  sidej  and  Chen^peak  Bay>  oa 
t)ie  other^  be  divided  into  equal  parts^  by  a  line 
from  the  Ia|;itude  of  Cape  Henlopen  to  the  40tb  de^ 
eree  of  northern  latitude ;  and  that  one  half  there- 
of^  lying  tQwards  the  bay  of  Delaware  and  the 
eastern  sea^  be  ac^judgod  to  belong  to  his  majesty, 
and  the  otl^er  half  to  lord  Baltimore,  whieh  report 
his  then  nu^esty  was  pleased  to  approve  of,  and  to 
order  the  said  lands  to  be  divided  accordingly,  and 
the  lord  Baltimore,  and  William  Penn,  required  to 
yield  due  obedience  thereunto ;  which  report  was 
also  copfirmed  the  23dof  June^  1709,  by  her  late 
lim'esty  queen  Anne,  in  council  ^  however,  thi^i 
petition^  on  bet^alf  of  th^  lord  Baltimore,  is  a  very 
^reat  argument  that  the  bill  of  1683»  to  the  late 
duke  pf  York,  never  passed  the  great  seal,  as  on 
Mr*  Penxi's  behalf  is  supposed ;  for  that  it  being 
stopped^  as  must  be  presumed  iu  that  petition  or 
grant  I  after  that  matter  settled,  which  was  in  1$S5| 
in  the  reign  of  the  said  duke,  when  king  of  Eng* 
landy  could  not  pas^  the  great  seal,  in  the  name 
of  king  Charles,  to  the  duke  of  York^  then  being 
king  of  England;  but  the  entry  in  the  IJanaper 
office  might  have  been  made  when  the  privy  sea} 
was  brqugl^t  to  the  great  seal,  tg  be  passed  into 
»  grant. 

On  the  whole  matter^  we  humbly  submit  it  to 
3(0ur  n^ajesty's  consideration,  wliether  it  will  npt 
bp  reasonable,  that  your  majesty's  title  should  be 
{^sfal^lished^  l^y  the  cour^  of  ^hanceryi  bpibreany 
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grant,  fihoald  be  made  of  the  premises  5  and  if  any 
grant  should  be  n)ade»  we  most  bumbty  submit  it  to 
your  majesty,  whether  tbe  claims  of  purchasers,  or 
grantees,  under  Mr.  Penn,  who  have  improved  part 
of  the  0aid  Three  Lower  Counties,  should  not  be 
established ;  but  if  Mr.  Pena  should  have  a  title 
to  the  Three  Lower  Counties,  by  virtue  of  the. 
two  grants  made  to  him  by  the  late  k-ing  James, 
in  1688,  when  duke  of  York,  we  have  not  received 
any  answer,  why  be  should  not  account^  according 
to  his  covenants  in  the  last  of  the  said  deeda,  for  the 
moiety  of  (he  rents,  issues,  and  profits  raised  by 
virtue  of  that  grant. 

October  %l,  1717.  Edw.  Nohthev, 

Wm,  Thomson. 

(7.)  Of  the  king^s  authority  aver  Guernsey  and 
Jersey^  by  the  attorney  and  solicitor ,  Ryder, •and- 
Strange. 

To  the  right  honorable  the  lords  *  of  the  com- 
mittee of  council,  for  the  affairs  of  Guerofsey  and 
Jersey. 

May  it  please  your  lordships. 

JsK  obedience  to  your  lordships'  order  of  the  SiUt 
pf  July,  I73f),  hereunto  annexed,  whereby  your 
lordships  were  pleaiied  to  refer  the  memoriaU  md 
papersi,  hereunto  anniexed,  to  his  majesty '3  laJte  at» 
toTjBey  and  solicitor-general,  to  consider  the  same,^ 
and  report  their  opinion  to  your  lordships  upot^ 
the  general  case  of  e)d:ents  frcwi  the  Exchequer,: 
yid  of  the  pocess-  from  the  court  of  King's  Bencby 
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how  the  same  can  be  legally  executed,  in  the 
islands  of  Guernsey,  and  Jersey,  and  if  not,  what 
other  remedy  is  left  to  the  crown,  for  the  recovery 
of  their  debts,  in  those  islands. 

We  have  considered  of  the  chatters  so  referred, 
and  are  humbly  of  opinion,  that  9Q  writ  of  extent 
out  of  his  majesty's  court  of  Exchequer  here,  nor 
any  process,  from  the  cpurt  of  King's  Bench,  can, 
as  the  laws  of  those  islands  now  stand,  be  executed 
there,  they  being  governed  by  laws  of  their  own, 
subject  to  his  majesty's  order  in  council,  and  the 
subjects  there  are  not  amenable  to  the  courts 
here. 

And  we  are  of  opinion  the  only  remedy  the 
crown  has  for  the  recovery  of  their  debts  in  those 
islands,  upon  the  foot  of  the  present  law,  is,  by  pro* 
ceedtng  upon  proper  suits,  to  be  instituted  in  the 
courts  there,  according  to  tbe  course  of  those  courts, 
and  sending  thither  the  proper  evidence  of  the 
debt,  unless  his  majesty  shall  think  fit,  to  interpose 
in  his  legislative  capacity,  and,  by  an  order  in 
council,  make  a  new  law,  concerning  tlie  method 
of  recovering  the  crown  debts  against  the  inha* 
bitants  there. 

By  this  means  his  majesty  may,  if  he  think  fit, 
give  such  force  to  extents  and  other  processes  out 
of  the  courts  here,  as  he  shall  judge  convenient ; 
but  whether  the  single  instance  of  inconvenience 
to  the  crown,  in  the  case  of  Carey's  debt,  mention* 
ed  in  the  memorial,  is  a  sufficient  ground  to  make 
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any-  alteration,  in  the  laws  of  those  islands,  if 

> 

humbly  rabmitted. 

Jugust  12M,  1737.  D.  Rydee. 

J.  Strange. 

(8.)  Of  the  king*s  right  to  the  islands  in  the 
rher  Delaware^  by  the  attorney  and  solicitors-gene^ 
ral,  Raymond^  and  Vorke,  in  178K 

To  the  right  honorable  the  lords  commissioners 
of  trade  and  plantations. 

May  it  please  your  lordships. 

In  obedience  to  your  lordships'  commands,  sig* 
nified  to  us  by  Mr^^  Popple,  by  his  letter  of  the 
30th  of  June  last,  whereby  he  transmitted  to  us 
the  annexed  copy  of  two  clauses,  extracted  out  of 
the  charters  of  New  Jersey,  and  Pennsylvania^ 
whereby  the  boundaries  of  those  provinces  are  as- 
certained, and  thereupon  desired  our  opinion,  whe« 
ther  Delaware  River,  or  any  part  thereof,  or  the 
islands  therein  lying,  are,  by  the  said  clauses,  con- 
veyed to  either  of  the  said  provinces,  or  whether 
the  right  thereunto  doth  still  remain  in  the  crown? 
—We  have  perused  the  said  clauses,  and  have  beei| 
attended  by  the  agents  of  the  parties,  who  claim 
the  province  of  Pennsylvania,  and  their  counsel; 
who  laid  before  us  a  copy  of  the  letters  patent, 
granting  the  said  province,  and  have  heard  what 
hath  been  alleged  on  both  sides ;  and,  upon  c6nsi« 
deration  of  the  whole  matter,  are  of  opinion,  that  no 
part  of  Delaware  River,  or  the  islands  lying  therein, 
are  comprised,  within  the  granting  words  of  the 
said  lettehi  patent,  or  of  the  said  annexed  extract 
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of  the  grant  of  New  Jersey  j  but  we  coiiceive, 
that  the  right  to  the  same  still  remains  in  tbei 
crown. 
August  6th^  1721,  RoBT.  Baymond^ 

Phil.  Yorke, 

(9.)  Qf  the  king's  right  to  certain  waste  lands  in 
New  Hampshire,  by  the  attorney  and  solicitor-' 
general^  Ryder,  and  Murray, 

State  of  the  case  with  respect  to  the  property 
of  the  waste  and  nnimproved  lands  in  the  prOf 
vince  of  New  Hampshire,  within  the  limits  of 
the  grant  made  by  the  councit  of  Plymouth  to 
John  Mason^  in  the  year  1629- 

King  James  the  Firsts  by  letters  patent^  dated 
the  3d  of  November  1 680,  granted  all  that  tract  of 
country,  since  called  New  England,  lying  between 
the  latitudes  of  40  and  48  degrees  north,  to  sir 
Ferdinand  Gorges,  and  thirty-nine  others,  under 
the  name  of  the  council  established  at  Plymouth^ 
in  the  county  of  Devon,  for  the  planting,  rnling^ 
and  governing.  New  England,  in  America. 

The  council  of  Plymouth,  by  indenture  under 
tbeir  common  seal^  dated  7th  November  J6299 
granted  unto  captain  J(An  Mason,  his  heirs  and 
assigns,  all  that  part  of  the  main  land,  in  New  Engi^ 
land,  lying  upon  the  sea-coast,  beginning  from  the 
middle  part  of  Merrimack  River,  and  from  thence 
to  proceed  nortli^ward  along  the  sea-coast  to  Pisca- 
taway  River^  and  so  forwards  up  within  the  said 
river,  and  to  the  furthest  head  thereof,  and  from 
theno^  northward  until  threescore  miles  be  finiirt)t4 
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from  the  first  eotmnce  of  l^iscatawiij  Rim^  and 
alio  from  Merrimack  through  the  s^id  river,  and 
to  the  farthest  head  thereof;  and  bo  forward  up 
mto  the  land  westward  until  threeacore  miles  be 
finished,  and  from  thrice  to  cross,  overland,  to  the 
threeseoxe  miles'  end^  accouttted  from  Piscatawnjr 
River. 

This  tract  of  country  was,  in  consequence,  and 
by  express  direction  of  the  patent,  called  New 
Hampebire;  and  ttie  grantee  obKged  himself  to 
establish  such  gorerament  therein,  as  should  be 
agreeable^  as  near  as  might  be,  to  the  taws  and 
irostoms  of  the  realm  of  England,  with  liberty,  for 
any  person  aggrieved,  to  appeal  to  the  said  coun- 
cil  of  Plymoutb. 

In  consequence  of  thid  gi'ant,  caj^ain  Ma:^n 
was  (as  is  aUeged  by  hkn)  at  considerable  ex- 
pence,  in  sending  over  persons  to  plant  and  settle 
in  this  cei^ntry,  and  in  erecting  forto  and  other 
buildings,  and  habitations;  and  it  d6es  appear, 
fpom  several  testimonies  made  use  of,  in  some  ac<- 
iiens  brought  by  bts  grandson  against  the  very 
persoRfr  he  had  sent  over,  that  considerable  im- 
provements were  made. 

In  l€85,  the  council  of  Plymouth,  by  letters  pa- 
tent, dated  the  23d  of  April,  confirmed  their 
fermer  gnmt  of  New  Hampshire  to  captain  Mft- 
$9n,  with  an  extension  of  the  limits,  which,  in  the 
said  lelte»  patent,  are  described,  in  the  following 
words:  **  All  Aat  part,  purpart,,  and  portion^  of 
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>he  main  land  of  Ne.w  EogIand>  bdgianiag  from 
the  middle  part. of  Naumkeck  River,  and  froiDi 
thence  to  proceed  eastwards  along  the  iesucoast  to 
cape  Ann,  and  round  about  the  same  to  Piscata- 
way  Harbour,  and  so  forward  up  withm  the  river  of 
'Newwickwannock,  and  to  the  furthest  head  of  the 
said  river,  and  from  thence  northward  till  sixty 
miles  be  finished,  from  the  first  entrance  of  Pisca- 
tawtty  Harbour,  and  also  from  Naumkeck  through 
the  river  thereofi  up  into  the  land  west  sixty  miles, 
from  which  period  to  cross,  overland,  to  the  sixty 
miles'  encf,  accounted  from  Piscataway,  through 
Newwickwannock  Rivef,  to  the  land  north«wesU 
ward  as  aforesaid." 

The  eastern  limits  of  the  second  grant  ^appear  to 
be  the  same  as  tl^ose  described  in  the  first,  but  Are 
extended  to  the  south«-west  as  far  as  the  river 
Naumkeck,  which  is  about  twenty  miles  to  the 
westward  of  Merrimack,  the  western  limit  of  the 
former  grant,  which  tract  of  country  lying  be* 
tween  the  said  two  rivers,  and  extending  to  three 
miles  north-east  of  Merrimack,  had  been  granted, 
by  the  council  of  Plymouth,  to  the  Masssachusets 
colony,  in  the  year  1 738,  prior  to  the  first  grant  to 
Mr.  Mason,  and  is  now  part  of  that  colony. 

It  is  alleged,  that  this  last  grant  to  Mr.  Mason 
was  ratified  and  confirmed  by  the  crown,  by  a  char- 
ter, dated  the  19th  of  August,  l6S5,  with  full  power 
of  civil  jurisdiction,  and  government}  but  no  such 
charter  as  this  appears  upon  record* 
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In  the  same  yeu^  1636,  captain  Mason  having 
no  immediate  issue  then  living,  (his  only  daughter, 
who  had  married  Joseph  Tufton,  esq.  being  dead,) 
ijf  his  wiU,  daitd  the  96th  of  NovembcTy  devised, 
amoi^t  other  things,  to  his  grandchild,  John  Tuf- 
ton,  and  bis  heirs,  all  his  manor,  messuages,  lands, 
tenements,  and  heredita;ments,  in  New  Hampshim, 
ercept  some  inconsiderable  legacies,  upon  condi- 
tion of  hb  changing  his  name  to  Mason,  the  re- 
mainder td  Robert  Tufton,  the  brother  of  John 
Tofton^  and  other  persons  mentioned  in  the  will. 

Upon  the  death  of  captain  Mason,  in  the  same 
year,  or  soon  after.  New  Hampshire,  by  virtue  of 
the  aforementioned  devise,  came  to  his  grandson, 
John  Tufton,  but  he  dying  without  issue,  the  limi- 
tation over  to  Robert  Tufton  took  effect ;  but  he 
being  at  that  time  a  minor,  and  not  coming  of  age 
till  I6SO9  the  servants  and  agents,  which  his  gimnd- 
iather,  John  Mason,  had  senfc  over  to  New  Hamp- 
shire, taking  advantage  thereof,  and  of  the  confu- 
sion of  affairs  in  England  at  that  time,  when  no 
redress  could  be  had^  embezzled,  and  sold,  hisstock, 
and  effects,  and  put  themselves  under  the  govern- 
ment of  the  Massadiuset's  colony,  who  then  exer- 
cised jurisdiction  in  New  Hampshire. 

Soon  after  the  restoration,  Mr.  Robert  Mason 
(for  Robert  Tufton,  the  younger  brother,  had  now 
taken  upon  him  that  name,  in  compliance  with  bis 
grand&ther's  will)  presented  a  petition  to  king 
Charles  the  Second,  setting  forth  the  unjust  and 
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illegal  encif^achm^ntB  of  tibe  MMsachttBet's  colony 
orer  his  property,  and  prayidg  that  jostioe  might 
be  done  him ;  which  petition  was  referred  to  sir 
Geofry  Palmer,  then  attomey*general,  to  consider 
of  his  title  to  the  country,  who  reported  that  Ms 
title  was  good ;  and  neverthelessj  in  the  year  \^iy 
we  find  Mr.  Mason  presenting  a  second  petitioif, 
40  the  same  effect  as  the  former^  upon  which  Ms 
title  was  again  referred  to  the  consideration  of  sir 
Winiam  Jones,  and  sir  Francis  Winnington,  the 
then  attorney  and  solicitor-getteral,  who,  upon 
considemtion  of  the  several  patents  mider  which 
Mason  claimed,  reported,  tHat  he  had  a  good  and 
legal  titk  to  the  lands  conveyed  by  them. 

In  1679,  the  crown  took  the  government  of 
the  province  of  New  Hampshire  into  Hd  owfo 
hands ;  and  a  commission  passed  the  gi^eat  seal, 
appointing  a  president  and  council  to  govern  thb 
province,  in  which  commiission  Mr.  Mason's  title 
is  mentioned  in  the  following  words. 

'^  And  whereas  the  inhabitants  of  the  country 
have  long  been  in  possesion,  and  are  said  to  have 
made  considerable  improvements  on  the  lands 
they  bold,  but  without  any  other  title  Uian  what 
hath  been  derived  by  the  government  of  Boeston,  in 
virtue  of  their  imaginary  line,  which  thle^  as  it  has, 
by  the  opinion  of  the  judges  here,  been  altogether 
set  aside,  so  the  agents  (^Boston  have  consequently 
disowned  any  right,  either  in  the  soil  ov  goirertt- 
inent,  from  the  three  miles'  line  aforesaid  \  and-  as 
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it  appeared,  that  the  ancestors  of  Mr^.  Mason  ob-^ 
taiaed  grants,  from  the  great  council  of  Plymoath^ 
for  this  tract,  and  were  at  very  great  expences 
upon  the  same,  till  molested  and  finally  driven  ottt» 
which  hath  occasioned  a  lastitfg  complmnt  for 
justice  by  the  said  Mr.  Mason,  ever  since  the  re- 
storation;' however,  to  prevent,  in  this  caae^  any 
unreasonable  demands,  wliich  may  be  made  by 
Mr.  Mason,  for  the  right  he  alleged  to  tbe  9oil>  we 
have  obliged  Mr.  Mason,  under  his  hand  and  seal^ 
to  declare  that  be  will  demand  nothing  for  the  time 
past,  until  the  24th  of  June  l679>  QoV  molest  aoj 
in  their  possessions  for  the  time  to  come,  but  make 
out  titles  to  them  and  their  heirs  for  ever,  provided 
they  would  pay  unto  him,  by  fair  agreement,  ia 
lieu  of  all  their  rents>  six-pence  in  the  pounds  ac- 
cording to  the  just  and  true  yearly  value  of  all 
houses  built  by  them',  and  of  all  lands,  whether 
gardens  or  orchards,  arable  or  pasture,  which  have 
been  improved  by  them,  which  he  will  agree  shouU 
be  bounded  out  unto  every  of  the  said  parties  con« 
cerned,  and  that  the  residue  might  remain  to  hia^ 
self,  to  be  disposed  of  for  his  best  advantage ;  but 
if,  notwithstanding  this  overture  firom  Mr.  Mason, 
which  seems  so  fair  unto  us,  any  of  the  inhabitants 
th^re. should  refuse  to  agree  with  his  agents  upon 
these  terms,  you  are  impowered  to  interpose,  and 
reconcile  all  differences  if  you  can ;  but  if  oo^ 
you  are  to  send  home  such  cases  fairly  and  io^ar* 
tialiy  ^rii^'  together  with  your  opinions,  that  w# 
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may,  at  our  council  board,  with  due  regard  to  Mr. 
Mason's  ancient  right,  and  the  long  possession, 
improTements,  or  any  other  title  of  the  inhabitants^ 
determine  therein  according  to  equity. 

In  1680>  Mr.  Mason  went  over  to  the  province 
to  prosecute  his  title,  and  although  many  of  the 
inhabitants,  at  fir^t,  appeared  willing  to'submit  to 
it,  yet  as  the  members  of  the  council  were  proprie* 
tors  of  the  greatest  part  of  the  cultivated  lands, 
they  made  use  of  all  their  interest,  and  the  in* 
Doenee,  which  their  situation  and  character  gave 
them,  to  pre\'ent  his  getting  possession ;  and  they 
so  far  pre\^led,  that  he  was  at  length  obliged  to 
commence  suits  in  the  courts  there,  against  some 
iof  .the  principal  proprietors.  While  these  suits 
wtre  depending,  Mr»  Mason^  in  order  to  strengthen 
1ms  interest  at  borne,  made^  a  surrefider  to  tlie  crown 
cf  all  fines,  and  forfeitures,  in  New  Hampshire,  and 
'of  one*fiftii  of  the  rents  and  revenues,  for  the  sup- 
4>ort  of  government. 

In  i6K1,  a  commission  passed  the  great  seal, 
-appointing  Edward  Cranfield,  esq.  lieutenant- 
governor  of  New  Hampsliire,  in  which  Robert 
Mason,  styled  therein  proprietor,  and  eight  others, 
•are  appointed  councillors;  and  there  is  a  clause 
-inserted  in  it»  recognizing  Mr.  Main's  title,  in 
J  the  same  words  as  that  inserted  in  the  former 
'.commission.  * 

'     It  does  not  appear,  that  the  authority,  or  in- 
fluence, which  .it  might  be  supposed  wouUi  be  de- 
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rived  to  Mr.  Mason,  from  this  commissioo,  had 
any  effect  to  reinstate  him  in  possession  of  his  pro- 
perty, the  inhabitants  still  continuing  to  contest 
his  title,  though  several  judgments  were  given, 
VBL  bis  finNHir,  in  the  courts  there,  one  of  which^ 
was  upon  an  appeal  confirmed  by  his  majesty  in 
oonnciL 

In  or  about  the  year  1685,  Mr.  Maaoo  returned 
to  England,  where  be  died,  leaving  the  provinoei  of 
Kev  Hampshire  to  his  two  sons,  John  and  Robert 
MasQQ,  who,  in  169O,  sold  it  to  Samuel  JUen,  of 
London,  for  two  thousand  seven  hundred  pounds, 
hajving  first  sued  out  a  fine  and  recovery,  in  Wast- 
iMDSter  hall,  in  order  to  bar  the  entail. 

The  first  mention  made  of  Mr.  Allen's  title  after 
dib  puK^base,  is  in  the  charter  granted  by  king  Wil- 
liam te  the  Massachvset's  day,  in  1691,  where  his 
right  IS  reserved  in  the  following  words,  viz. 
^  Provided  also,  that  nothing  herein  contained 
shall  extend  or  be  understood,  or  taken  to  impe^h 
or  prejudice,  any  right,  title,  int^est,  or  demand, 
which  Samuel  Allen,  of  London,  merchant,  claim- 
ing ^om  and  under  John  Mason,  esq.  deceased,  or 
any  other  person  or  persons,  hath  or  have,  or 
claimeth  te  hold  or  enjoy,  of,  in,  to,  or  out  of  any 
part  or  parts  of  the  premises  sitqate  within  th^ 
iimils  abovementioned,  but  that  the  said  Samuel 
AUen,  and  all  and  frvery  such  person  and  persons, 
ttay  and  ahaU  have,  hold,  an4  enjoy,  the  same,  in 
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such  manner,  and  no  other,  than  as  if  these  pre« 
sents  had  not  been  had»  or  made. 

In  169I9  Mr.  Allen  was  appointed  lieutenant* 
governor  of  this  province,  who  brought  many  ac« 
tions  in  the  courts  of  justice,  there,  against  the  in* 
habitants;  in  possession  of  the  lands  he  claimed  f 
but  a  verdict  was  given  against  him  by  the  jury  in 
every  action. 

In  1697>  lord  Bellomont  was  appointed  gover- 
nor of  all  New  England,  by  which  Mr.  Allen's 
commission,  as  governor  of  New  Hampshire,  was 

In  1 703,  colonel  Allen  brought  an  appeal  to  her 
majesty  in  council,  from  a  verdict,  and  judgment^ 
given  Against  him  in  the  superior  court  of  judica^ 
ture,  in  New  Hampshire,  the  13th  of  August  1700^ 
in  favour  of  Richard  Waldron,  who,  at  that  time, 
possessed  the  largest  quantity  of  land,  in  New 
Hampshire,  which  said  judgment  was,  upon  a 
hearing  of  all  parties,  affirmed ;  but,  in  regard,  the 
judgment  was  not  final  in  its  nature :  the  order  di* 
rected,  that  the  defendants  should  be  left  at  liberty 
to  bring  a  new  action  in  ejectment,  in  the  courts  iu 
New  Hampshire,  in  order  to  try  his  title  to  the 
propriety  of  the  lands  in  question,  or  certain  quit- 
rents,  payable  out  of  the  same ;  and  that  in  case, 
^on  such  trial,  apy  doubt  in  law  should  arise,  the 
jury  be  directed  to  find  the  matter  specisdiy,  that 
is,  what  title  the  appellant  and  defendant  do  seve* 
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rally  make  out  to  the  said  lands  in  question,  and 
that  the  points  in  law  should  be  reserved  to  the 
court  before  which  the  same  should  be  tried^  or  if, 
upon  such  trials  any  doubt  should  arise  concerning 
the  evidence  given  at  such  trial,  such  doubts  should 
]l>e  specially  stated  and  taken  in  writing,  to  the 
end,  that  in  case  either  party  should  think  to  9^ 
peal  to  her  majesty  in  council  from  the  judgment 
pf  the  court  therein,  her  majesty  might  be  more 
fully  informed,  in  order  lo  a  $nal  .deterin>nation  of 
the  said  case* 

While  this  appeal  was  depending  before  her  mar 
jesty  in  council,  Mr.  Allen  presented  a  petition^ 
praying  to  be  put  in  possession  of  tb^  wa^te  and 
jonimproyed  lands  ^n  the  said  province  j  /ukI^  on  the 
18th  of  January^  )  702-3,  bis  petition  wa^  referred 
to  the  attorney- general  for  his  opinion :  ^r^/,  whe^ 
ther  Mr.  Mason  had  a  right  to  the  waste  lands  in 
the  province  of  New  Hampshire;  secami^  what 
Jands  in  that  province  were  to  be  reputed  waste 
lands ;  ai)d>  third,  by  what  methodf.  iier  majesty 
might  ppt  him  in  possession.  Upon  the  5th  of 
April^  1703,  the  attorneyrgeneral  reported  his  opi- 
nion, <*  that  Samuel  Allen  had  a  good  title  to  the 
waste  lands  of  the  province  of  NeVr  Hampshire ; 
that  all  lands  lying  uninclosed,  and  unoccupied, 
were  to  be  reputed  waste;  and  thfit  Mr.  Allen 
fai^t  enter  into^  and  take  possesiaop  of,  the  same ; 
and  that  if  he  should  be  disturb^  in  the  possession 
(hereof^  it  would  be  proper  for  bim>  (her  majesty 
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having  courts  of  justice  within  the  said  province,) 
to  assert  his  right,  and  punish  the  trespassers  by 
legal  pt^oceedings  in  those  courts^  and  that  it* 
Would  not  be  proper  for  hex  majesty  to  interpose 
in  this  matter,  unless  the  question  concerning  the 
right  should  come  before  her  majesty  by  appeal 
from  the  judgments  that  should  be  given  in  the 
courts  in  the  said  province,  save  it  might  be  rea- 
sonable, as  he  conceived,  to  direct  (if  Mr.  Allen 
insisted  on  it)  on  the  trials,  that  might  be  had  for 
settling  his  right  to  the  said  province,  that  the 
matters  of  fact  relating  to  his,  and  the  title  of 
others  claiming,  the  same  lands  might  be  speciaRy 
Found  by  the  juries  that  should  be  impanneled  in 
the  same  trials,  that  the  matters  of  fact  might  ap- 
pear before  her  majesty,  if  appeals  should  be  made 
from  the  judgments  that  should  be  given  in  the 
said  province/* 

In  consequence  of  this  opinion  of  the  attorney- 
general,  colonel  Dudley,  then  governor  of  New 
England,  was  directed,  by  a  letter  from  the  queen> 
that  in  case  Mr.  Allen  should  be  opposed  by  the 
inhabitants,  and  hindered  from  entering  quietly 
into  possession  of  the  waste  lands,  or  should  bfe 
disturbed  in  the  possession  thereof,  whereupon  any 
trial  or  trials  should  be  brought  before  her  ma- 
jesty's courts  therp  for  settling  the  title  to  the 
waste  lands,  and  that  on  ^uch  trial  or  trials  the 
taid  Allen  did  insist  that  the  matters  of  fact  should 
be  specially  found  by  the  jurie?f,  that  he  should  do 
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all  which  in  him  lay  that  the  matters  of  flict  JKouM 
be  specially  found  accordingly^  -* 

•  On  the  20th  of  February,  1703-4,  colonel  Dudi 
ley  acquainted  th^  assembly  of  New  Hampshii^ 
with  the  orders  he  had  received  relative  to  Mr* 
Allen's  title ;  upon  which  the  assembly  addrensed 
hipi  to  represent  to  her  majesty^  that  they  wer^ 
sensible  of  i)er  regard  to  justice  in  the  late  tibial  be* 
tween  Mr.  Allen  and  Mr.  Waldron,  which  h^^fof 
ever  obliged  them  to  a  sense  of>*and  resolution  in^ 
their  duty  and  obedience  to  h^r  majesty;  tliat they 
only  claimed  the  property  of  such  land  iBts  was  con-* 
tained  within  the  bounds  of  their  towns,  which  was 
less  than  one-third  part  of  the  province^  an4  had 
been  possessed  by  them  and  their  ancestors  ibr 
more  than  60  years,  and  that  they  had  no  objec* 
tion  to  the  other  two-thirds  being  adjudged  to  Mr. 
Alien. 

On  the  Sd  of  May,  1 705,  the  inhabitants  aaod 
terre  tenants  of  the  province,  at  a  general  meetings 
lield  at  Portsmouth,  came  to  the  following  resolo* 
tions  with  respect  to  Mr.  Allen's  title. 

"  That  they  had  not,  on  belialf  of  themselves; 
nor  any  the  inhabitants  of  this  province,  (whom 
they  represented,)  any  challenge  or  daim  to  any 
part  of  this  province  extra  the  bounds  of  the  four 
towns  of  Portsmouth,  Hampton,  Dover,  and  Exe- 
ter, with  the  hamlets  of  Newcastle  and  Kingston^ 
&c.  appertaining,  which  were  all  comprehended 
4>y  a  line  on  the  western  part  of  Dover,  Exeter, 
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and  Ki^gli^wn,  already  knoY¥n  and  laid  out,  and 
ihould  be  forthwith  revised :  but  that  the  said  Sa* 
muel  4il^n,  esq.  his  heirs  ^nd  assigns,  might* 
p^acea]Uy  hold  and  enjpy  the  said  great  wast<?, 
containing  for^y  puiles  in  length,  and  twen|;y  miles 
hi  breadth,  or  thereaji^outs,  at  the  heads  of  the 
^WBS  afi>r98aid,  if  so  should  please  her  p^e$ty ; 
and  that  the  inhabitants  of  this  province,  at  all 
times,  should  be  ^  far  iirom  giving  interruption  to 
^e  settlement  thereof^  that  ihpy  declared  on  their 
behalf,  iind  by  the  power  given  them,  tha(;  they 
idesired,  by  dll  means,  that  the  waste  might  be 
plaatedj  and  filled  with  inhabitants,  the  lands 
beiiig  very  capable  thereof,  to  whom  they  would 
all  give  the^r  assistance  and  encouragement  as  far 
as  tbey  were  able. 

f'  That  in  case  Samuel  Al^^n  should  for  hiipself, 
bis  heirs,  executors>  &c.  for  ever  quit  claim  unto 
the  present  inhabitants,  their  heirs,  and  assigns, 
Sf>v  ever,  of  all  that  trgct  of  land^  and  every  part 
and  parcel  thereof^  with  all  privileges,  &c.  situate, 
lying,  and  being,  within  tlie  several  towns  of  this 
province,  to  the  extents  of  the  bounds  thereof;  and 
•  also  warrant  and  defend  the  same  to  the  inhabit- 
ants  against  all  manner  of  persons  whatever,  free 
from  mortgage,  intailment,  and  all  other  manner 
of  incombrancesi,  and  that  this  agreement,  and  the 
lands  therein  contained,  should  be  accepted  and 
confirmed  by  her  majesty:  then,  and  in  such  case, 
they  agreed  to  allot  and  lay  out  unto  Samuel  Alien, 
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bis  heirs,  and  af  signs,  for  ever,  five  hundr^  acres 
4>f  land  out  of  the  townships  of  Fortsioouth  and 
Newcastle,  1500  acres  out  of  the  township  of  Do- 
ver, 1500  acres  opt  of  the  townships  of  Hampton 
|uid  Kingstown,  and  1500  ax;res  out  of  the  town^ 
ship  of  Exeter ;  all  which  laqds  should  be  laid  oufc 
to  him,  the  said  Samuel  Allen,  out  of  the  common- 
ages of  the  respective  tQ.wns,  in.sugh  place  or  places 
(not  exceeding  three  places  in  a  town)  as  should 
be  most  convenient  fot  Mr.  Allen,  and  least  detrU 
mental  to  the  inhabitaats  of  the  town. 

^*  Amifurther  they  agreed  to  pay  to  Samuel  Allen, 
his  heirs^  or  assigns,  two  thousand  pounds  current 
money  of  New  England,  (that  is  to  say,)  one  thou- 
sand pounds  wilhin  twelve  months  after  the  receipt 
of  her  majesty's  confirmation  of  this  their  agree«> 
ment,  and  the  other  thousand  pounds  within  twelve 
mi>nths  after  the  first  payment. 
*  ^'  And  further,  that  all  contracts  and  bargains 
formerly  made  between  Mr.  Mason  and  Mr. 
Allen,  with  any  the  inhabitants,  or  other  her  ma* 
jesty's  subjects,  which  were,  boiid  fidt^  for  lauds  or 
other  privileges,  in  the  possession  of  their  tenants* 
in  their  own  just  right,  besides  the  claim  of  Mr.« 
Mason,  or  Mr.  Allen,  and  no  other  should  be  ac- 
counted good  and  valid  by  these  articles ;  but  if 
any  the  purchasers,  lessees,  or  tenants,  should  re- 
fuse to  pay  their  just  part  of  what  money  should  be 
agreed  to  be  paid,  referring  to  this  affair  in  equal 
proportion  with  the  rest  of  the  inhabitants,  accord'- 
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ing  to  the  land  they  hold,  then  their  share  should 
be  abated  by  Mn  Allen  out  of'  the  two  thousand 
pounds  payable  to  him  by  this  agreement. 

^*  And  further,  that  upon  Mr*  Allen's  acceptance 
and  underwriting  of  tl^se  articles,  they  prooirsed 
to  gi?e  good  personal  security  for  the  payments 
abovesaid. 

'<  And  further,  that  all  actions  and  suits  in  thi 
law  depending,  or  thereafter  to  be  brought,  con# 
cerning  the  premises,  should  cease  and  determine, 
and  be  void,  until  her  majesty's  pleasure  should  be 
further  known  therein."  * 

These  propositions  having  been  finally  settled 
and  agreed  to,  were  ordered  to  be  presented  to  Mr. 
Allen  for  his  acceptance  ^  but  his  death,  which 
happened  on  the  next  day,  prevented  it. 

Upon  the  death  of  colonel  Allen,  his  son,  Tho- 
mas Allen,  petitioned  the  crown  that  an  appeal 
brought  by  his  father  to  the  governor  and  councif 
lagainst  a  judgment  given  in  the  inferior  courts  in 
favour  of  Waldron,.  might  be  revived  5  winch  peti- 
tion having  been  referred  to  the  attorney-general 
for  his  opinion,  whether  it  might  be  proper  for  her 
♦majesty  to  grant  the  prayer  thereof,  the  attorney** 
general,  on  the  ^Sd  of  March,  1705-6,  reported  bis 
opinion,  that,  by  the'  plaintiff's  death,  the  writ  of 
error  was  abated,  and  could  not  be  revived. 

Upon  Mr.  Allen's  suing  for  writs  of  ejectment 
in  his  own  name,  he  was  cast  with  costs,  where* 
upon  he  appealed  to  her  majesty  in  council,  but 
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died  before  the  apjpeal  was  determined,  having 
first,  by  deed  of  sale,  dated  the  28th  of  August^ 
1706,  conveyed  one-half  of  Iiis  lands  to  sir  Charlei 
Hobby,  of  Boston,  in  New  England. 

Upon  the  death  of  Mr.  Allen,  thfe  half  of  New 
Hampshire,  which  remained  unsold,  devolved  to 
two  infant  sons,  but  it  does  not  appear,  that  any 
application  was  ever  made  since  that  time  by  them, 
or  any  one  in  their  behalf,  or  by  any  claiming  un- 
der them,  to  be  put  in  possession  ;  and  in  the  year 
171^)5  colonel  Shute  was  appointed  governor  of 
New  England,  with  A  power,  in  his  commission,  of 
granting  lands  in  New  Hampshire;  in  consequence 
'whereof,  several  townships  were  laid  out,  nor  does 
it  appear  that  any  claim  of  property  was  set  up 
until  the  year  1746,  when  John  Tufton,  who  had 
taken  upon  him  the  name  of  John  Mason,  and 
who  is  one  of  the  surviving  grandsons  of  Robert 
Mason,  pretending  that  the  fine  and  recovery, 
sued  out  in  Westminster-liall  by  John  and  Robert 
Mason,  in  169I,  previous  to  the  conveyance,  by 
them,  to  Samuel  Allen,  was  illegal,  as  it  ought  to 
have  been  done  in  the  courts  there,  himself  sued 
6ut  a  common  recovery  in  the  courts  in  New* 
Hampshire,  in  consequence  whereof  the  sheriff  put 
him  in  possession,  and  he  sells  his  right  by  deeds 
to  sundry  persons  in  the  province,  who  have  taken 
upon  them  to  grant  lands,  and  lay  out  townships. 

Question. — Whether  the  uniform  silence  and  dis- 
pontinuance  of  all  sort  of  claim  to  the  waste  and 
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uojipproyjed  Ifinds^  Tritkin  the  provinqe  of  New 
Hampshire^  for  more  than  forty  years  sQcces^ively, 
id.uripgthe  greater  part  of  which  time  the  crown 
has  occasionally  made  several  grants  of  the  unimr 
proved  lands  of  the  said  province^  without  excep* 
tion  or  complaint  frpip  any  person  or  fapiily,  does 
not  prescciptively  ye/st  the  waste  lands  of  jthe  pro-^' 
yince  in  the  crown  ?  And  how  far  can  any  private 
claim  to  these  lands>  po  long  deserted,  be  now  re- 
vived against  such  an  exercise  of  ppwer  over  them 
\n  the  crown  ?  If  these  waste  lands  are  not  in  the 
crown,  to  whom  dp  they  belong  ?  And  what  will  be 
the  regular  and  best  method  of  bringing  this  matter 
to  a  final  legal  determiQation  ? 

It  is  impossible  to  give  an  answer  to  this  quipre, 
without  knowing  many  circumstances  not  appear- 
ing upon  the  state  of  this  case. 

1st.  It  is  asked  to  whom  theise  lands  belong  ? 
They  were  originally  granted  tp  Mason;  they  were 
afterwardls  conveyed  to  Allen.  Whether  that  con^ 
yeyance  be  good,  depends  upon  the  will  of  John 
Mason^  not  particularly  stated ;  9pon  the  fine  and 
recovery  said  to  have  been  levied  and  suffered,  not 
particularly  stilted ;  i|pon  the  usage  or  laws  in  New 
Hampshire,  in  relation  to  barring  estates  tail,  not 
stated  at  all ;  upon  the  infancy  or  other  disability 
of  the  issue  in  tail ;  his  acquiescence,  the  acts  of 
limitation  in  New  Hampshire,  none  of  which  mat- 
ters are  before  us* 

ftd.  It  is  asked^  whether  they  belong  to  th? 
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eiown  ?  We  $appo9e|  upon  tliig  groandj  that  nel* 
ther  the  Masons,  nor  Aliens^  for  forty  years  past^ 
hare  done  any  thing  till  1749.  This  depends  upon 
a  tariety  (^  cirtumstances :  the  nature  and  causes 
of  the  acquiesoeace ;  the  acts  done  by  the  crown 
in  the  mean  time ;  the  kind  of  possession  taken  in 
1746;  and  what  has  been  done  since.  We  can 
only  say»  that  where  persons,  under  grants  ftoai 
the  crown,  have  quietly  possessed  and  improved, 
so  great  regard  is  always  had  to  persons  who  have 
settled  lands  in  America,  that  it  is  hardly  possible! 
for  a  stale  title  to  be  so  circumstanced  as  to  pre# 
vail  against  them;  and  here  the  length  of  time, 
during  which  they  have  been  permitted  to  improve^ 
is  extremely  material. 

Upon  the  whole,  we  canAut  advise  any  thing  so 
proper,  as  that  the  parties,  if  any  suits  are  com- 
menced, in  New  Hampshire,  should  take  care  to 
have  the  evidence  so  laid  before  the  court,  as  to  be 
transmitted  over  to  England,  in  case  of  an  appeal 
to  the  king  in  council. 

August  7, 175SL  D.  Rtder. 

W.  Murray. 

(10.)  Mr.  Wcsfs  Qpuiiw  hwvfar  the  king  has  a 
right  to  grant  ceded  lands. 

Cast,  By  the  treaty  of  Utrecht,  the  king  of  France 
gave  up  the  French  part  of  Newfoundland  to  Great 
Britain ;  but  the  French  inhabitants  were  allowed 
to  remain  there  and  enjoy  their  estates  and  settle- 
ments provided  they  qualified  themselves  ^to  be 
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sMbj^ote  of  Great  Britaia  ;  ami  tbQM  wbo  w>«14  n9*, 
df)  it  had  l^ve  to  go  e^wb^r^i  and  take  wijMfc 
them  their  moveable  e^ts^ 

But  by  her  late  n^esty's  letter^  in  coQsideratiQn 
9f  th^  king  o(  France's  i^^lea^ing  fi  nmpber  of  prQr. 
tflstant  slaves  out  of  his  galliQ$»  she  did  peripit  the 
French  inhabitants  atPlaceotiaj  ia  N^wfoiindlapdi 
who  were  not  willing  to  bec^HO^e  h^v  sujbyects^  to 
sell  aud  dispose  of  their  houses  and  lands  there* 

G^^re^ — Whetheir  the  queen^  by  her  said  letter, 
could  dispose  pf  lauds  grapted  to.  (he  crown  by 
treaty? 

I  am  of  opinion  that  the  queen  cot^d  not>  by  her 
letter,  dispose  of  lands  granted  to  the  crown  by 
treaty;  but  if  she  entered  into  any  regular  agree* 
xnent  with  the  crown  of  France  for  that  purp^se^ 
^e  wa39  by  the  law  of  nations^  engage^  tQ  do  every 
thing  in  her  power  to  enable  the  French  tQ  have 
the  benefit  of  it,  which  might  he  done  by  her  con<- 
.firming  the  title  to  such  of  her  sul^cts  as  should 
pay  the  French  a  consideration  in  money,  of 
otherwise^  for  their  lands  or  houses,  &g, 

Matreh  10,  1719-20.  Rich.  West. 

■ 

(11.)  The  opinion  of  the  attorney  and  solicitor ^ 
Yorke,  and  Talbot,  whether  the  king* 3  right  to  the 
lands  of  Pamaquid  remain  in  the  crown. 

To  the  right  hon.  the  lord^  a>mmissioner$  of 
trade  ai^d  plajitatipn^. 

May  it  pleme.yo9ir  lord^ips, 
Ixk  9l>^djence  to  your  lordships'  commands,  signi- 
fied to  m^  by  Mr.  Popple^  referring  to  us  the  state 
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» 

of  a  case  hereunto  aaaexed^  coocerniag  the  right 
to  a  tract  of  tand  lying  between  the  rivers  Ken* 
ttebeck  and. St.  Croix,  and  directing  us  to  bear 
b|>tfa  parties^  Und  report  our  opinion^  in  point 
of  law  thereupan,  to  your  lordships ;  and  also 
io  obedtience  tp  your  lordsbips'  commands,  sig- 
nified to  Qs  by  Mr.  Popple,  referring  to  us  the 
sereral  annexed  petitions  of  Sir  Bibye  Lake,  ba- 
ronety  and  others,  and  of  Samuel  Waldoe^  mer- 
cfaanty  on  behalf -of  Elisha  Cook,  esq.  and  others, 
pnd  directing  us  io  report  our  opinion  upon  tl^ 
same  to  your  lordships;  we  have  considered  the 
said  tta|ae  of  a  case  and  petitions,  and  find  that  the 
said  state  of  a  case  sets  forth,  that,  by  the  Mas^ia- 
cbnsets  chmter^  it  is  ordained,  that  the  territories 
and  colonies,  commonly  called  and  known  by  tlie 
name  of  the  colony  of  the  Massacbusets  Bay,  and 
colony  of  New  Plymouth,  the  province  of  Main, 
the  territory  called  Aocadia,  or  Nova  Scotia,  and  alf 
that  tract  of  land  lying  between  the  said  territories 
of  Nova  Scotia  and  the  said  province  of  Main,  be 
erected,  united^  and  incorporated,. and  they  are 
thereby  erected,  unitei},  and  incorporated  into  one 
real  province,  by  the  name  of  the  province  of  the 
Massacbusets  Bay,  in  New  England. 
.  And  that  their  majesties  do  thereby  grant  uqto 
•the  iidKtbituits  ^  the  said  province  or  territory  of 
the  MiMssachusets  Bay>  i^nd  their  successprs,  all  th^t 
;part  of  New  England,  m  America,  lying  i^ithin 
•the  boundaries  in  the  said  charter  particularly 
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mentioned  ;  and  ako  the  lands  and 
lying  and  being  in  tlie  country  or  ttoritory  com- 
monly called  Accadia,  or  Nova  Scotia;  and  all 
those  lands  and  hereditaments  lying  and  ext«tid-^ 
ing  between  the  said  country  or  territory  of  No\'a^ 
Sootia,  and  the  river  of  Si^adahock,  or  Kennebeck,^ 
or  any  part  thereof;  and  all  lands>  grounds^  places^ 
soils,  woods,  and  wood  grounds,  havens,  ports,  rivers^ 
waters,  and  other  hereditaments  and  premises 
whatsoever,  lying  within  the  8a,id  ^xmndaries  and  \u 
mits  aforesaid,  and  every  part  and  parcel  thereof  j^ 
and  also  all  islands  and  islets  lying  within  ten 
leagues  directly  opposite  to  the  main  laod^. within 
the  said  bounds,  and  all  mines  and  minerals,  as 
well  royal  mines  of  gold  and  silver,  as  other  mines 
and  minerals  whatsoever,  in  the  said  lands  and  pre- 
mises, or  any  part  thereof,' to  have  and  to  hold  the 
same  with  their  and  every  of  their  appurtenances 
to  the  said  inhabitants  of  the  Massachusets  Bay, 
and  their  successors,  to  their  only  proper  use  and 
behoof  for  ever  more,  to  be  lifold^n  of  their  mi^es^ 
ties,  as  of  their  manor  of  East  Greenwich,  &c. 
yielding  therefore  yearly  one-fifth  part  of  all  gold 
and  silver  ore,  &c. 

That  in  the  clause,  in  the  said  charter,  directing 
the  choice  of  the  counsellors  or  assistants  of  the 
said  province,  who  are  to  be  twenty-eight  in  num* 
ber,  it  is  ordered  that  eighteen  of  them,  at  least, 
shall  be  inhabitants  or  proprietors  of  lands  vrithin 
the  territory  formerly  called  the  colony  of  the  Maa« 


J^rtrkgOiMi^road.'l    Eviitt€Ht  LOuycrs.  81 

saclrasets-Bay,  and,  four,  at  leasts  of  Ae  in* 
habitants  <>r  proprietors  oi  lands  within  tbeterri* 
Uxry  formerly  caUed  New  Plymanth^  and  three,  at 
the  least,  of  the  inhabitants  or  proprietors  of  Umd 
within  the  territory  fbirmerly  called  the  pratrkice 
of  Main,  andone,  at  the  least,  of  the  inhabitants  of 
or  proprietors  of  land  within  the  territory  lying 
between  the  river  of  Sagadahock^  and  Nova  Scotia^ 

That  there  is  power  given  to  the  governor  .'and 
council  to  impose  ttaxea,  &c.  upon  the  estates  andi 
persons  of  the  inhabitants  or  propi^ietors.of  the  taad 
province. 

That  in  the  said  charter  is  the  following  proviso: 
provided  that  it  shall  and  may  be  lawful  for  the 
said  governor  and  general  assembly  to  make  or 
pass  any  grant  of  lands,  lying  within  -the  bounds 
of  the  colonies,  formerly  called  the  colonies  of  the 
Masaachusets  Bay,  and  New  Plymouth,  and  pro» 
vince  of  Main,  in  sueh  manner,  as  herotofiMte  they 
might  have  done,  by  virtue  of  any  former  charter, 
or  letters  patent,  which  grants  of  lands  within  the 
bounds  aforesaid,  we  do  hereby  will  and  ordain  to 
be,  and  continue  for  ever,  in  full  force  and  effect, 
without  our  further  approbation  and  consent;  and 
BO  as  nevertheless,  and  it  is  our  royal  will  and 
.  pleasure,  that  no  grant  or  grailts  of  any  lands  lying 
or  extending  from  the  riVer  of  Sagadahock  to  the 
gulf  of  St.  Laurence  and  Canada  rivers,  and  to 
the  main  sea  northward  and  eastward,  to'  be  made 
or  passed  by  the  governor  and  general  assembly  of 


oiir  srid  |iroyiac»ft  be  xsi  any  ioTCp^  veAHibfj  4>r 
«iBdt^  until  we»  ^-mn:  heira,  jorad  suocMBen,  ;Stiall 
iiave  iMgnified  >Mnr  kst  .tbeir  approbation,  of  tte 


'.* .  'Timt yvflifain.  ttie  tract  ^of  hatd,  iymg  hdLween  St; 
iurots.  and  Sagadabock,  i&  a  filace  called  Fema^ 
)|fifd^  v1i0iF^  theoe.  ivas.a  foit  biaik  by  J-anenqs^  then 
dttke  Df  »¥«rk,  to  whom  tbalt  tract  wm  granted 
hji'idmg  Ovaries  tbe  Second,  in  ;1664>  isi  ovder  to 
Ifoesttta  it  Irdm  the  I:ndia,AS4  bnt  the  Ijvlians  a£» 
Imnrands,  >asiu<t»d  4»if'tbe  Ftreneb^  snaAeaa  incQP- 
sion  into  the  said  tract  of  land,  and  not  only  de* 
sneiliahed  (the  i^aid  fort^  but  atio  destroyed  many 
ianriil46sikjri9n;in)a  fk>«iiushmg  ooedition,.  iwihioh  hid 
jieeniaettlaithewmider  tiire«aicl. grant  liotbp  diike 
<iffi¥odk«  ..I   i.. 

'•MiTfaat  >so6ti  jafter  lAe  said  charter  was  granted, 
«ii!  JVidJftanft  fihipps  was  ap^p<»snted  goveraiu*  of  the 
"MdusaariWiBeiis^  tm  whose  dme,  the  $and  £ott  of  Pe-> 
^naquid  wms  reboik,  whioh  was  done,  for  a  show  of 
^htis  government  over  t)iat  tract  of  t^ie  o<Hmtry, 
Aait  ino  settlements  of  families  were,  laade  tfaenein, 
«siadithe.ipbkce  tbeing  an  a  naked  and  4effeaceless 
coaditioBy  it  wa«,  in  1^96,  taken  by  the  French, 
wdK)  deind»lisfaed  the  said  fort  at  Bemaqnid,  and 
tbe  Fr^ftch  %mg  ^nC  that  part  ot  the  country  under 
the  ^venMiient  of  his  governor  of  Nova  Scotia; 
9ehere  liic  nest  ^^rwon  then  \rai3,  and  it  remained 
in  possesvvoa  of  the  Fpetich,  after  the  peace  of  Res- 
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That  thfi  French,  as  a  t€rtiinoii|)r  of  tbtir  right 
in,  and  pwaesflioo  o^  tibe  said  tract,  bailt  a  cfaurck 
at  the  river  Kennebeck,  or  Sagadahcck^ 

That  J<»8eph  Dudley,  esq.  (then  govenoor  of  the 
MMaaehaseti)  aeveral  times,  by  orders  from  her 
then  mi^esty,  pressed  the  house  of  mpreaentatiMf 
to  rebniUl  the  fort^  ^od  neAore  the  fortificiltuHis^  at 
Bemaquidj  upon  which  the  house  of •  repreaeote* 
tires^  ia  tibeir  address  io  the  que^  expreMad  thitfa^ 
$fAfes  as  fcdlows  i 

As  to  the  bttilding  a  fort  at  Ptnafuid^  tiie  ex* 
penses  already  made  on  our  feplresses,  ganisoni^ 
marches^  and  guards  by  sea^  amounting  .to  mer^ 
theto  eighty  thousand  pounds,  a»  j^reat  pMt  wheneof 
is  ia  ar#ear  and  uupaM,  besides  the  4aiily •  grtfwng 
charge  for  oar  necessary  defence,  and  the  -proseott* 
tian  of  the  wiar,  is  become  almost  innupportablc^ 
and  has  hnmgbt  us  aoder  very  distressing  cireniiH 
staaoea,  and  were  the  baiiding  a  forti  atPemaquid^ 
superadded  tberetOi  it  would  render . tbd. charge  £Eir 
bejrond  our<alMlity,  and  we  htttebly>ceaeeiye^roiild 
be  nO'Seoarityto  our  frontiers,  or  bridtetlo  the  In- 
dians, tiie  fiitoafcion  thereof  being  s6  muchouit  of 
their  oondinarf  voad^  and  upwards  of  one  ikamdoad 
ariies  distant  from  any  part  of  this  prati&ee,  at 
pees^it  iidiabited  hy  Jthe  finghsb^  and  of  little  or 
ao  advantage  to  tihns  |>rarinoe,  altbough  the  ea^ 
pense  in  busiding  and  supporting  (he  late  fort,  ^ 
Femaqosd;  cost  not  iess  than  twtiuty  .thousand 
pounds,  which  was  wA  lost  fay  any  negleiet  of  the 
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govemment,  it  being  foliy  supplied  for  the  defence 
and  support  thereof,  but  by  the  cowardige,  or  trea* 
chery  of  the  then  commanding  officer  upon  the 
place,  who  received  his  trial,  but  was  acquitted. 
^  That  the  said  tractof  land  continued  in  the  pos* 
tiesj^naf  the  French  to  the  year  1710,  when  it  was 
retaken  by  general  Nicholson,  with  some  troops 
sent  from  hence  to  take  Nova  Scotia,  which,  to- 
gether with  the  said  tracts  wad  tlien  surrendered  to 
the  said  general  by  the  French  governor,  and 
whicljL  was  afterwards  yielded  to  the  crown  of  Great 
Biitain,  by  tlie  twelfth  article  of  the  treaty  of 
Uireebt. 

That  cokmel  Shute,  governor  of  the  Massachu- 
sets,  by  his  late  majesty^s  orders,  recommended  to 
the  house  of  representatives  the  refitting  the  fort 
of  P^aqoid,  or  the  building  some  fort  near  that 
place,  that  might  be  a  greater  security  to  their 
frontiers,  upon  which  the  said  house  of  representa* 
tives  sent  the  following  message  to  the  governor : 
i  That,  upon  a  further  consideration  of  his  excel* 
lency's  speech  to  the  court,  jtt  the  beginning  of  last 
sesj^ions,  the  house  are  humbly  of  opinion,  that, 
tonsidaring  the  low  circumstances  of  this  province, 
and  the  heavy  debts  that  are  upon  it,  that  his  ma- 
jesty's subjects  here  are  not  able  to  come  into  so 
great  a  cbarge  as  the  rebuilding  the  fort,  at  Penuu 
quid,  would  be,  and  that,  in  case  of  a  rupture,  a 
fortification  there  would  be  no  great  security  to.the 
lires  and  estates  of  bis  majesty's  subjects  l\ere,  as^ 
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«ttr  past  etperieiicte  has  abondaatly  eosiVinccfd  iis; 
by  reason  that  Pcnnaquid  is  at  «»  great  a'distaacei 
from  cor  English  settlements,  hot  that,  at  all  timesi 
what  shall  be  necessary  for  the  defence  and  prer 
servation  of  the  governments  here,  we^  as  good  and 
loyal  subjects,  shall  readily  and  che^rfally  compij^ 
with. 

■ 

That  this  tract  of  land,  which  is  reputed  part  of 
Nora  Scotia,  did  tbos  lye  waste  and  uninhabited* 
though  capable  of  very  great  in^provemebts,  and 
by  the  situation  thereof^  the  lands  in  those  pwtt^ 
with  respect  to  their  produce,  harbours^  and  fii^fr 
ries,  are  of 'more  value  than  any  others  in  that  part 
of  America^  and  would  produce  comnderable  quit 
rents,  if  ^be  right  thereto  is  in  the  crown,  so  that 
the  title  ^  the  gdvemment,  as  well  as  to  the  pro- 
perty in  the  soil^  is  of  very  great  consequence.; 
and  therefore  upon  a  representation  to  his  majesty 
in  council,  some  prolestants  from  Ireland,  and 
from  the  palatinate,  were  desirous  to  settle  upon 
the  said  tract  of  land,  lying  between  the  rivers  St 
Croix  and  Kennebeck  (Sagadahock),  extending 
about  one  hundred  and  eighty  miles  in  length  on 
the  ^a^coast,  his  majesty  directed  that  his  surveyor 
of  the  lands  of  Nova  Scotia  should  assign  them 
lands,  acoQfdiog  to  their  desires,  which  he  accord- 
ingly did,  about  a  year  ago,  and  several  families  arf 
now  settled  thereon,  and  improving  the  same,  which 
were  afterwards  to  be  ratified  to  thenu 

That  t|ie  inhabitants  of  Massach|isets  Bay,  wh0| 


9§  Ofiniimqf  tOfik^Khifs 

till  this  time^  always  mfgleoted  tbe  said  traet  <yf 
Isod,  a»  very  racoasiderablei  and*  ndt  worth  their 
notiM,  claim  ndt  only  a  rigbt  to  the  goverimiMty 
but  also  to  tbe  lands  ia  ther  said  tract,  and  the  go* 
tcvfiment  Aiere  threateoe  to  drive  the  families  (now 
gpttled  there)  immediately  out  of  the  same. 

That  the  inhabitants  of  the  M^sachusets  do  ooft 
not?  pretend  any  rigbt  to  that  part,  called  Nova 
Scdtia,  which  is  likewise  Indoded  in  theii*^  char* 
teT)  and  the  said  tract  of  tand  is  reputed  part  of 
Nova  Scotia,  though  it  is  differently  described,  in 
the  eharter. 

Upon  this  state  of  the  case,  the  queMiohs  pt6^ 
loosed  to  us  were,  1st.  Whether'  the  inhabitants  of 
Ihfe  Massachusets  Bay  (if  they  eter  had  any  right 
to  thi?  government  of  the  said  tract  6t  I^ind,  iyifig 
l)etweei)  Sft*  Croil  and  Kennebeck,  or  Sagada*- 
hock)  have  not,  by  their  neglect,  and  even  refusal, 
to  defend,  take  care  of,  and  irrjprove  the  same,  foN 
felted  their  said  right  to  the  goverr^ment,  and  what 
right  they  ha*,  under  the  eharter,  and  now  have, 
to  the  lands  P 

fd.  Whether,  by  the  said  tract  being  eonqtiefed 
Irf  tbe  French,  and  afterwards  feconqnered  by  g^ 
neral  Nicholson,  in  the  laite  queen^^  timCi  and 
yielded  up  by  France  to  (Jreat  Britain,  by  the 
treaty  of  Utrecht,  that  part  of  the  eharter,  relaiihg 
thereto,  became  vacatedj  and  whether  the  geverfi- 
ment  of  that  tract,  aiid  the  land^  thereof,  are  hdt 
Hbsokitely  reteste^  in*  the  erowr^;  atid  Whc^^  the 


• 

crowii^  has  not  thereby  a.  siuffiritent  P9 Wj^9 .  \^  gp? 
pmU  gQir^n^Qei)l^,an4afLsigalan(l;),^  such  fami-' 
li^^  a»  sUaU  be  desirous  to  aettle  ther^  ?    : 

The' said  petitkuK  cf  m  Bvbj^e  ifike^  .^A  oij^^evfe 
s^te  ibrih^  that  the  said  ^j^itaw  TlH)(naf  I^^^e^  thf 
petitioner^  Ute  ^ani^beB,  and  tii«  «)id  at4<i^. 
TboBkaa  Cbcl^  jioia^«  iajapAkifig;  Mv^rcat  pwqh#fi»ft 
^  the  lodiaa  saigi^xnot^Sk  ar4ct^ia&5  ai^*  9ltl^l%;i.% 
Ihe  eastern  parts  aif  Mjagaacbaacua  Qa^^^ '  ift  ^av(r> 
England,  of^  ati4  ia^  a^L  tlf^sMr  lao^s,  Ij^Hlg  m  tJb» 
nrer  Ke&aebec^,  ^tendi&g  if<^  \ht  aiof  t|h«hui»MI 
part  of  cape  Saeantity,  ooft  both  ai^s  of  tha  aa^ 
river  KeQaebeck,  r^diing  tea  m^es  into  tlie  wop^ 
an  each  side  of  the  ^id  ri^r,  e^^t  a^  wf^t«  andr 
faextendkaiig,  southfvvard,  iato  a  eertaifr  ^laoaroaUeA 
hj  the  name  of  a  Swpme^  all  which  ia  dhout  four. 
leagues  ia  length,  south  and  nocf b»  tegetUet  mtiA 
all  ponds,  creeks,  cones^  woods,  UA4^.w4Qdd».aeiistti(» 
Aiinerals^  privileges,  aud  appu^teoanitefii  aud  %^ 
those  laud^  lying  on  botii  sides  tb&  fiai4  rtvee 
Keaiaebeck,  namely,  frow  the  l^^i^r  $ad.  of  a  Q^rs 
tmn  place  catted  Neagaamkot,  which^isaKlitlle/h^^ 
low  some  islands  in  the  ^aid  river  K^euDt^ek,  an4 
so  goii^g  up  the  riv^^er  .f^ur  ^iles  above  th^  l|iUs  ot 
Tokonock>  apd  reaphiug  ten  miles  ioA^^  th«^  w^o^ 
oa  both  sides  of  the  said  fiver  Kemuebetcl^ji  wit^b  aK 
iroods>  underwoods,  mineSt  nuQei.als>  aad  pri^it 
leges  thereuuto  belonging,  voA  also  fr^p^ss^i^ 
fm  TeMck  j^  aoA  dowA  tl^  said  iriv^r  Kiefuiigt^eck^ 
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and  all  that  tract  of  land,  lying  near,  or  abofnt  Waks« 
rongy  with  all  rights  and  privileges  th^ri&unto  be- 
longing;  and  all  that  tract  of  land,  lying  ijeur  or 
about  Agnascorongau,  adjoining  to  Kennebeck 
River,  on  the  nortb-^west^  and  so  south-west  to  the 
southernmost  island  of  Neguomkay,  and  six  miles 
from  Toconock  &lls  north-eastward^  and  ibr  fifteen 

a 

milee  all  along  from  the  said  river  Kennebeck  into 
the  mainland  8outh<feastward,togetherwith  all  rights 
and  privileges,  as  well  by  water  as  by  land,  thereto 
belonging;  and  all  that  island  lying  on  tii^east  side 
of  the  said  river  Kennebeck,  called  Arrowsick, 
or  Richard's  Island,  and  all  houses,  woods,  under* 
woods,  ponds,  waters,  swamps,  roioes,  and  profits^ 
thereunto  belonging,  and  all  that  place  or  seat 
of  ground  called  Negwassey,  lying  betvi;een  the 
bounds  of  Sagadahock  River  on  the  western  side,  and 
Sheepscott  River  on  the  eastern  side,  on^  great  pond 
en  the  north  side,  and  Negwassey  River  on  the 
aouth-west  side,  with  Wigwam,  or  Indian  House; 
•Dd  all  that  other  house,  wherein  James  Coje  dwelt, 
with  all  out-houses  and  inclosed  grounds,  and  all 
waste  grounds,  bounded  as  followeth,  viz.  Sugada« 
hock  River,  on  the  west  or  westerly,  and .  so  to 
IH^rry^m^eting  Creek,  and  from  thence  to  the 
northward  eight  miles  up  into  the  country,  and 
from  thence  and  easterly  to  Sheepscott  Rivet,  and 
from  thence  to  a  place  called  Tepenegine,  south*- 
^rtyi  wSi  from  thence  all  alon^  Monswagge«-Bayi 


i 
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and  so  al6ng  to  Rasseck,  and  from  Rttsseck  to  Tir* 
seek,  and. from  thetace  to  Merry-meeting,  all  along 
Sagadiiboek  River  as  aforesaid,  together  with  all 
rivers,  ponds,  brooks,'  cones,  inlets,  meadows, 
underwoods,  mines,  and  all  other  privileges,  ad- 
vantages, and  profits,  as  by  authentic  copies  of 
the  origiiml  deeds  of  purchase,  acknowledged  by 
Ibe  said  Indian  sagganiore^!,  and  entered  and  re* 
corded  at  Boston,  in  Ne^^^  England  aforesaid  (ac- 
cording  to  the  laws  of  the  said  province),  then  in 
the  petitioKer's  custody,  and  ready  to  be  produced, 
might  appear. 

That  the  said  Thomas  Lake,  and  Tbon^as  Clark, 
]>eing  equally  interested  in,  and  intitled  as  tenants 
in  common  to  the  said  lands  and  premises,  did,  in 
or  about^the.  year  1650,  and  from,  and  after  that 
time,  erect  and  build  several  houses  and  out-houses^ 
a«d  several  saw-mills  on  the  sa!d  Arrowsick  Island, 
Negwassey,  and  other  places  on  tlie  main' land,  be- 
tween the  said  Kennebeck  River 'and  the  "river  Pe- 
nobscott,  and  cleared  and  made  many  inctosures^, 
and  brought  and  encouraged '  many  families  to 
come  and  inhabit  the  same,  and  had  several  large 
farms,  ivhereon  were  very  great  stocks  of  cattle^ 
and  built  and  made  several  grist-mills,  bake-houses* 
smiths'  shops,  coopers'  shops,  and  other  conveni- 
encies  for  handy«'Craft  trades,  and  caused  to  be  built 
several  ships,*  boats,  and  vessels,  which  they  fitted 
Ont  and  victualled,  and  loaded  them  with  the  pro^ 
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duce  of  the  aatd  fu^mi^eS).  &r  B^stoa^  smd  ot^ 
parkSfti  wherein  the  said  Tfaonjis  Lake  ai)d  Thoaaas 
Clark  expended  betw^ea  them  t^  the  aooount  of 
twenty  thousand  pouads  and  upwards. 

That  in  the  y^aiB  l673,  1&74,  and  1  &l&^  the  ge- 
neral court  assembled^  at  Boston,,  for  gov^nuaeato^ 
the  province  of  the  Massacfau5ets*Ba)(»,  ia  Nev 
England,  did  order  that  the  said  eastern   parts 
within  their  jnrisdiction,  whereof  the    af<Mresaid 
lands  and  premises  are  part,  should  be  called  {>e« 
Tonshire,  and  by  reason  of  the  great  ^tance  oi 
those  parts  from  Boston  aforesaid,  d  id  knpowejr  the 
governor  of  the  said  province,  with  foux  mora  of 
the  assistants  o£  the.  said  general  court,  to  appoint 
proper  and  fit  persons  to  be  commissioners^  to  bold 
a  county  court  and  couris^  for  ending^. of  small 
causes;  and  that  such  commissioners  should  have 
magistratical  power  to  punish  criminal  ofienc^, 
to  Baairy^  and  to  settle  the  militia  at  Pemaquid, 
cafe  Nawaggon,KeDnebeck,  Negwassey,  Sagadah* 
ock,  DamarilUs  Cove,  M onhegin,  and  other  places 
mthin  the  said  county  of  Devon,  and  to  administer 
oaths  to  constablea  and  other  officers,  and  to  exer* 
cisa  all  necessaxy  jurisdiction,  both  military  and 
civile  for  the  better  government  and  protection  of 
the  said  county  of  Devon,  within  the  line  of  their 
patent  5  and  that  the  said  Thomas  Lake,  and  Tho* 
maa  Clark,  were  appointed  commissioners,  with 
.others,  for  the  purposes  afooresaid,  as  by  aatlientic 
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eopres  of  the  atden  of  the  slid  generai  court, 
theti  in  the  petitifotter's  custedy^  rtodry  toh^  pr(»« 
dnced,  night  aptiear. 

l^at  in  the  latter  end  of  tbe  j^tr  i^'JS,  ^  ia 

ft 

the  begiimmg  df  the-year  li^6y  a  war  bcoke  &itt 
m'nlk  the  InditfiSy  who  invad^  the  said  coaaty  of 
Davon,  ted  kifled  the  said  Tbofaas  Lake^  la  de^ 
fence  of  the  sitid  settlement^)  aind  after warda  bu^at^ 

« 

mmed^  or  destroyed  ail^  or  the  greater  part  of  the 
iaid  8ettleiilieiits>  and  killed  Or  drof^  away  their 
tenanta  aad  catik  therefrom. 

That  the  said  major  Thotna»  Cla^k  escaping 
die  Indians^  isurvived  the  said  wlEtr,  and  afterwards 
/etamed  to*  the  said  lands,  aodwith  the  eonour- 
rence  and  assistance  of  the  wid^W  of  the  said  Tho^ 
mas  Lak^,  the  petitioner's  late  grandftM^her,  eti- 
deavonred,  with  a  very  great  eRpense>  to  resettle 
the  premises)  and  to  repair  and  rebuild  the  §everal 
settlements  rained  or  destroyed  by  the  Indisfins  as 
aforesaid,  and  proceeded  therein  unttt  sueh  tiaiJa  as 
a  new  war  broke  ont  wkh  the  Indiaap^  who  agailai 
invaded,  burnt,  mined,  or  destroy^  hl\  sdcbAheir 
new  works  and  settlements,  and  killed  of  drove 
away  their  tenants  and  cattle  from  off  the  preiqifiea, 
after  which  no  farther  attempt  could  b^  made  to 
resettle  the  same,  by  reasoa  of  the  freqaent  incur- 
piong  c^the  Indians,  and  of  the  eontinaed  war,  or 
hostilities^  between  them  and  the  Englieh  in  those 
Mrts^  ut^til  the  peace  was  ooncludad  at  Utreciit ; 
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upon  whioh>  hostilities  ceasing,  the  ^petitioner,  in 
conjunctton  with  the  said  Josiafa  WaIcot>  and  cblo« 
nel Hutchinson,  did^after  the  said  peace  ofUtrecht^ 
in  the  year  1714^  send  over  from  hence  Mr.  John 

.  Watts,  a  very  careful  and  understandiiig  person, 
to  Arrowsick  Island,  and  the  other  premises,  in 
order  to  resettle  the  same,  and  did  impower  him  to 
settle  there  one  hundred  families  3  and  the  said  Mr^ 
Watts  did  accordingly  go  over  for  that  purpose 
with  his  family,  and  the  petitioner  did  advance  te 
the  said  Mr.  Watts  the -sum  of  two  thousand  pounds, 
and  upwards,  towards  his  proportion  of  the  charge 
to  be  expended  by  him,  the  said  Mr.  Watts,  in 
making  such  intended  settlements,  exclusive  of 
what  the  said  colonel  Hutchinson  and  Mr*  Walcot 
did  advance  for  that  purpose^  and  the  said  Mr. 
Watts  was  very  industrious,  in  makiug  several 
settlements  and   buildings,    and    making  several 

*  mills,  houses,  and  other  improvements,  for  conve- 
nience and  defence  against  insults  frono  the  lur 
dians,  and  had  settled  there  upwards  of  twenty  fa- 
milies, but  died  before  he  had  completed  all  the  in* 
tended  settlements :  upon  whose  death  Mr.  Penbal- 
low,  marrying  his  widow,  lived  there,  and  looked 
after,  and  took  care  of,  the  said  settlements,  in  the 
best  manner  he  could,  till  a  new  war  broke  out 
with  the  Indians,  in,  or  about,  the  year  172S  or 
17Sd,when  the  Indians  again  invaded  those  parts, 
and  came  down  in  a  great  body,  and  burnt,  ruined. 
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or  destroyed  aH  siiGh  milki,  mud  set^mieMs^  as  the 
said  Mt.  Watts  had  made,  except  a  fortified  faouse» 
•  which  the  said  Mr.  Watts  had  caused  to  be  built 
on  the  said  island  of  Anx>wsiek9  for  protection 
against  them,  which,  together,  with  some  other 
houses,  which  were  under  the  defence  thereof,  the 
swl. Indians  several  times  attacked,  and  attempted 
abo  to  burn  or  destroy,  but  were  repabed,  atid 
forced  to  retire  from  the  same,'  and  which  houses 
are  now  standing ;  but  the  Indians  killed,  or  drove 
away  their  ci^tle  from  thence,  and  also  the  tenants 
and  ci^ttle,  from  their  other  settlements. 

That  since  this  last  war  ended,  the  petitioner, 
with  the  saud  cc^ohel  Hutchinson,  and  Mr.  Walcot, 
were  iendeavouring  to  repair  and  resettle  the  pre- 
mises, and  to  encourage  several  families  to  go  and 
settle  diereon,  but  were  prevented  by  colonel  Dun- 
bar, surveyor-general  of  his  majesty's  woods,  in 
America,  who  pretended,  some  instructions,  or  a 
comniission  from  his  majesty,  .to  make  settlements 
within  the  limits  of  their  lands,  atid  in  other  places 
in  tke  eastern  parts,  in  the  province  of  the  Massa- 
chusets,  and  to  erect  the  same  into  a  separate  go- 
vernment, from  that  province,  although  the  same 
is  included  in  the  charter  granted  to  the  sub* 
jects  of  the  said  province;  and  notwithstanding 
the  said  colonel  Dunbar  hath,  since  his  arrival  there, 
been  waited  upon,  and  made  fully  acquainted,  by 
the  said  colonel  Hutchinson,  with  the  matters  afore* 
said,  and  with  bis,  Mr.  Walcot*s,  and  the  peti- 


<(tthe^%  «f^  «6  theif  iiaid  imdiiniifptmJMi^  tyit 
be -insii^,  thbt  ke  «liatl  he  oUiged  to  «M:er*oprat 
4nd  maliLe'settbtii^ntt  thateiii,  JuAess  h\smajtsty: 
^bdtR  be  gra(^iou6ly  pfteas^  to  fiirlnd  or  rwtrain 
hiffi^  from  «o  doing.  .1 

Tbat  DutibaKs  f>rekensk}ns  have  not  qhiI^  4ist^ 
dMmged  afl  persons  fram  gNMdug  to  settle  tim  fee- 
mides,  Imt  .hav«  terrified  saoh  lenants  as  ithe  petl»< 
tioMi^i  and  the  eaid  ookmd  Hatch  busea,  and  Mr. 
•  Wia1d3t»  hMe  there^  ttK>m  ealarging  oar  improring 
tlieir  setdemeiUs;  all  ^^vik»di  the  polittonieff  appoc^ 
hended  to  be  fais  doty  buiiftbly  te  repreaentto  tm 
majesty. 

Tbat  the  petitioner,  the  said  colonel  WMtcbineon, 
aiid  Mr.  Walcot,  being  fittiUed  to>  abe  said  pm* 
Riises,  by  purchase  (from  the  I«iban  eaggaoMrea 
or  safchams,  aUowed  of  an4  approved  by  the  gene« 
pal  •<3ouit,  for  the  govemment  of  libe  Maasadia^fiM 
province^  and  oonfirmed,  by  theaeveral  oharlerip 
granted  ^to  the  subjects  of  the  said  provdnce^  and 
they  and  their  awoe^Airs  haying  eodiear ottrad^ .  ftU 
that  in  them  lay,  to  settle  ihe  preyniseji  at  ilic^ 
gi^eat  pains  and  expense^  and  Imving;  from  .tinie  to 
time»  sustained  such  great  losses  therem,  as.aibref 
9aid|  and   being  resolved  to  compkti  tist  same 

m 

W^h  ail  possible  speed,  wfaiioh  they  humbly  appre* 
bend  m4H  be  of  great  adhrantage  to  the  trade  of  ^ius 
kingidom  ;the  petitioner,  therefore,  in  behalf  of  huaa« 
self,  and  of  the  tsaid  eokmel  Hatchinson,  and  Mr. 
Waipot)  mo9t4nunbly  prayed  hisjoiajesty  ^aaand  the 


aecesswry -orders,  ormtftruotionSj  to  the  mid  colonel' 
IXinboit^Tiot  to  inier  fiie(kil6,  or  ixiolest  Ae  ^itioki«^^ 
and  the  said  coloiiel  Hutdhinson ,  and  Mr.  WaloM; 
m  the  said  premises,  to  which  they  are  legally  inii* 
ded  as  aforesaid ;  and  f  bat  the  said  coloiMfl  DualNMr 
do  -iH>t  obstruct  or  distarb  thenii  llheir  tenants^  and 
agents^^n  carrying  on  their  settlements,  on  anypre- 
tence  wbatsoefer ;  and  that  the  petitioner,  and  the 
said  oolonet  Hatehnison,  atid  Mr.  Walcot,  inay  be 
quiefted  fathe  possession  thereof,  under  the.ffo* 
veramefit  of  his  majesty's  provinee  «f  the  Massa* 
ehnsets,  and- may  be  at  liberty,  to  proceed  iti  set- 
tfiog  the  premises^  wirtioat  molestation. 

iPbe.satd  petition  of  ISbmocfl  Waido,  on  behalf 
of  fiftfllha  Cook,  esq. '  and  others,  sets  fordi,  that 
the  comncil  eetublifihed  at  Plymouth,  for  the  pkat* 
kig,  ruling,  ordering,  and  governing  New  England, 
in  America,  by  deed-poll,  under  their  common  seal, 
and  signed  hy  Robert,  then  carl  of  War^Fiok,  did 
graat,  bargain,  sell,  enfeoff,  allot,  assign,  and 
confirm  ante  John  Beauchamp,  and  Thomas  Leve* 
ret,  their  heirs,  associates,  and  assighs,  all  and 
mngdar,  those  lands,  teneftients,  and  heredita- 
ments wbtftsoever,  with  ttie  appurtenances  thepeof» 
in  New  England  aforesaid,  which  are  situate, 
lying,  and  being  within  or4>etwe^»  a  place  there, 
commonly  called  or  known  by  tire  name  of  Mas- 
<UMgtts»  towards  iSie  south  or  southwest,-  and  a 
straight  fine  *ext ending  from  thenee  directly  ten 
leagnes  ap  into  tfie  nain.htnd  and  tsontinent 
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towards  the  great  sea,  commonly  called  the 
South  Sea,  alld  the  utmost  limite  of  the  space  to 
jbeo  leagues  on  the  uortfa-north-eailt  of  a  rirer  in 
lile.w  England  aforesaid,  commonly  called  Penob* 
SQOtt,  toivards  the  north  and  north«east  and  the 
great  sea,  commonly  called  the  Western  Ocean^ 
towards  the  east,,  and  a  ttraight  and  direct  line  ex% 
tending  from  tl^  most  western  part  and  point  of 
the  said  strafgtit  line,  which  extends  from  Muscon* 
gtts  aSdresaid,  towards  the  South  Sea,  to  the  utter«» 
most  northern  limits  of  the  said  ten  leagues  on 
th^  ruorth  side  of  the  said  river  of  Penobscott 
towards  the  west,  and  all  lands,  grounds,  woods, 
soils,  rivers,  waters,  fishings,  hereditaments,  profits, 
commodities,  privileges,  franchises,  and  emolu- 
ments wliatsoever,  situate,  lying,  and  being,  aris« 
ing»  happening,  or  renewing  within  the  limits  and 
bounds  aforesaid,  or  any  of  them,  together  with  all 
islands  that  lye  and  be  within  the  space  of  three 
miles  of  the  said  lands  and  premises,  or  any^of 
them,  to  have  and  to  hold  all  and  singular  the 
said  lands,  tenements,  hereditaments,  and  premise^ 
whatsoever,  with  the  appurtenances,  and  every 
part  and  parcel  thereof,  unto  the  said  John  Beau- 
cbamp>  and  Thomas  Leveret,  their  heirs,  associates, 
and  assigns,  for  ever,  to  be  holden  of  the  then 
king's  most  excellent  majesty,  his  heirs,  and  sue* 
eessors,  as  of  his  manor  of  East  Greenwich,  by 
fealty  only,  and  not  in  capite,  nor  by  knight's 
service,  yielding  and  paying  unto  his  said  ipiyestyt 
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bis  heirs^  and  successors,  the  fifth  pmJ;  of  ail  sucl> 
ore  of  gold,  and  silver,  as  should  be  gotten  %Dd  ob* 
tained  in  or  upon  the  premises^ 

That  under  this  gr^nt  the  said  John  Beau(sban)p 
and  Thomas  Leveret  entered  on,  and  were  b,c^ 
t.ually  possessed  in  their  demesne,  as  of  fee  of,  and 
ifi,  the  said  tract  of  land  thereby  conveyed  to 
tbem,  and  made  very  considerable  settlements  3j)d 
improvements  thereon ;  but  on  the  breaking  out 
of  tlie  great  war  with  the  Indians,  in  l675,  their 
a^id  settleq:ients,  |;ogether  with  all  that  part  of  thjO 
country,  were  destroyed,  and  which  war  held  till 
the  time  of  the  treaty  of  Utrecht^  saving  only,  that 
there  might  be,  during  that  time,  spipe  intermis- 
sions therein,  but  as  the  sfoae  were  very  short  and. 
precarious,  there  wa^  no  possibility  of  attempting 
any  settlements,  during  such  intervals, 

Tb^t  the  said  TboQias  Leveret  survived  thp  ^\^ 
John  Beauchampf  by  virtue  whereof  ho  became 
solely  intitled  (a  the  benefit  of  the  said  gjaqt ;  wsxd 
on  his  deces^e^  all  the  said  lands  aojd  premises  be^ 
came  vested  in  the  said  John  Leveret,  son  of  the 
said  Thomas  Leveret,  the  siif viyiag  grantee,  t9 
whom  the  petitioner^  Mary  Rogers,  is  heir  at  law« 

That  sir  William  Pbipps#  tjien  governqr  of  Npw 
England,  not  kjioisviqg,  as  it  n  prp^umcd,  of  the 
said  John  Leyeret's  r^gbt  to  the  $aid  land,  treated 
and  a^r^ed  3vith  Madakovrando^  who  was  saga^ 
9ioj:e,  or  chief  sachem^  or  lsing,of  the  Penobscott 
Indians,  for  tb^  purchase  tliereof,  3ud  accordjn^l^' 
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the  said  Madakowando,  for  a  vaiuable  considera- 
tidi,  b^  his  deed-poll,  dated  the  9th  of  May^  1691, 
granted,  released,  confirmed,  enfeoffed,  bargained,, 
and  sold  the  said  lands  and  premises  to  the  said  sir 
William  Phipps  in  fee,  which  deed  was  afterwards, 
viz.  the  10th  of  May,  1694,  personally  acknow- 
ledged by  the  said  Madakowando,  before  two  of 
the  members  of  his  then  majesty's  council  of  Mas- 
sachusets  province,  and  lias  been  since  acknow- 
Iedge4  and  allowed  of  by  the  chief  sachems  of  the 
Indians,  and  their  tribes,  and  particularljr  was 
shewn  XOy  and  acknowledged,,  and  allowed  of,  by 
them,  so*  lately  as  the  4th  day  of  August,  1 7S§. 

That  after  the  peace  of  Utrecht,  which  was  also* 
attended  by  a  peace  with  the  eastern  Indians  of 
New  England,  the  said  John  Leveret  formed  to 
himself  an  intention  of  re*settling  the  said  land 
with  all  possible  vigour  and  dispatch ;  but,  in  re- 
gard, all  the  old  settlements  were  demolished  \  ap-: 
prehending  the  undertaking  too  extensive*  for  a 
single  person,  he  invited,  and  agreed  with,  several 
gentlemen,  of  considerable  substance  and  fortune, 
to  associateand  join  with  him  therem  ^  and  having 
brought  his  designs  to  a-degree  of  maturity,  irr  the 
year  1719,  that  nothing  might  lye  in  his  way,  and 
to  remove  all  possible  obstructions,  and  as  an  ad- 
ditional strength  to,  and  confirmation  of,  his 
title,  and  thereby  the'^more  to  encourage  his  asso- 
ciates to  carry  on  the  said  settlemeitts  with  spirit 
and  vigour,  the  said  John  Leveret  treated  and 
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agreed  with  Spencer  Phipps,  esq*  adapted  son  And 
heir,  and  ^Iso  devisee  pf  the  said  sir  Wm»  Phippa^ 
to  purcha^  out  his  interest  in  the  said  preitiises ; 
and  accordingly  the  said  Spencer  Phipps,  by  his 
deed-poll,  indorsed  on  the  said  Indian  purchase* 
deed,  and  bearing  date  the  13th  day  of  August, 
1719,  for  a  full  and  valuable  consideration,  releas- 
ed, assigned,  conveyed,  and  confirmed  to  the  said 
John  Leveret,  as  well  the  said  deed  from  the  said 
Madakowando  to  the  said  sir  Win.  Phipps^  as  also 
all  fhe  tracts  and  parcels  of  land  thereby  granted 
and  conveyed  to  the  said  sir  Wm.  Phipps,  and 
which  are  mentioned  in  the  said  deed,  to  be  theii 
in  the  seisin  and  possession  of  the  said  Leveret, 
with  their  appurtenances,  to  hold  to  the  said  John 
Leveret,  his  heirs,  and  assigns,  to  his,  and  their, 
onjy  proper  use  and  benefit  for  ever. 

iThat  the  said  John  Leveret  having  thus  i  secure 
title  in  him  to  the  said  tract  of  land,  both  by  grant 
from  the  crown,  and  by  purchase  from  the  Indians, 
which  is  always  held  inviolable  in  these  parts,  and 
having  associated  several  gentlemen  of  consider- 
able fortune  to  join  with  him  in  setth'ng  aiid  im- 
proving these  lands,  for  the  better  effecting  the 
same,  the  said  John  Leveret,  by  deed  of  association, 
bearing  date  the  I4th  day  of  August,  l7l9,  admit- 
ted and  joined  the  petitioners,  Elisha  Cook,  Na- 
thaniel Hiiibbard,  Hannah  Davis,  Rebecca  Lloyd, 
Sarah  ByfieTd,  John  Radford,  and  Spencer  Phipps, 
as  associates,  to  and  with  himself,  in  the  said  lands 
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and  premises,  conveying  to  each  of  tbem  such 
parts  and  shares  of  the  said  land,  as  in  the  said 
deed  is  particularly  mentioned ;  and  by  another 
deed  of  association,  bearing  date  the  l5th  day  of 
the  same  n^onth  of  August,  between  the  said  John 
Leveret  and  the  last  named  petitioners  of  the  one 
part,  and  the  petitioners,  Jahaleel  Brenton,  John 
Clark,  Samuel  Brown,  Thos.  Fitch,  whose  right 
IB  vested  in  the  petitioners,  John  Fitch,  Adam. 
Winthrop,  SaiQuel  Thaxton,  Oliver  Noise,  Stephen 
Minott,  Anthony  Stoddard,  Thonias  Westbrook, 
Thomas  Smith,  John  Smith,  Joseph  Appleton,^ 
whose  right  is  now  vested  in  the  petitioners,  Na- 
thaniel  Appleton,  Thomas  Fairweather,  Henry 
tranklyn,  Gijbert  Bant,  Benjamin  Bronsdon,  Wil- 
liam  Clarke,  John  Oulton,  Jonathan  Ws^ldo,  Cor* 
nelius  Waldo,  and  John  Jefferies  of  the  other  part, 
reciting  the  several  deeds  aforesaid,  the  said  last- 
naiped  petitioners,  and  those  under  whom  they 
claim,  as  aforesaid,  are  admitted  and  joined  tpge- 
ther^  as  associates  in  the  said  land  and  premises,  apd 
such  parts  thereof  allotted  to  them,  as  in  the  said 
last  deed  is  particularly  mentioned,  the  whole  to  be 
divided  into  thirty  equal  parts,  to  be  holden  by  all 
the  said  petitioners,  and  thosc^  under  whom  they 
claim,  as  aforesaid,  their  respective  heirs  and  as- 
signs for  ever,  as  tenants  in  common,  and  to  be  na 
suv^ivorship,  with  proper  covenants,  each  obliging 
the  other  to  procure  people  to  plant,  settle,  and  in- 
habit two  towns,  of  eighty  families  each,  in  a  chris- 
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tian  manner^  in  and  upon  the  said  tract  of  land, 
under  such  limitations,  conditions,  and  reservations, 
as  in  the  said  deed  is  expressed ;  and  to  erect  two 
saw^^mills  on  the  said  land ;  and  for  the  better  or-« 
dering  and  regulating  the  said  designed  settle- 
meiitSj  it  was  covenanted  and  agreed  that  the  ex- 
tent of  the  said  two  towns  ^ould  be  described,  and 
that  the  same  should  be  laid  out,  ia  a  regular  and 
defensible  manner,  upon  St.  George's  River>  and 
that  proper  lots  in  each  town  should  be  set  apart 
for  a  minister  and  a  school  unalienable,  and  that 
lands  should  also  be  set  apart^  to  be  bestowed  oa 
the  settlers  iathe  said  townships,  with  covenants  for 
the  association  to  do  the  utmost  for  the  completing 
and  perfecting  the  said  designed  settlements. 

That  the  rest  of  the  petitioners  have  since  pur- 
chased several  parts  of  shares  from  the  other  peti- 
tioners in  the  said  lands. 

That  hereupon  the  petitioners,  and  those  under 
whom  they  claim  immediately,  began  on  making 
the  said  settlements,  and  sOon  after  they  agreed  to 
have  as  much  land  broke  up  and  cultivated  as 
wou||d  accommodate  a  sufficient  number  of  families 
for  two  more  towns,  to  consist  each  of  eighty  fami- 
lies at  least,  and  the  houses  for  their  reception  to  be 
made  comfortable ;  and  in  order  to  prosecute,  and 
eflfectually  bring  forward,  the  said  intended  settle- 
m^its,  they  built  and  finished  two  strong,  large 
block-bouses,  with  a  covered  way  from  them  to  the 
water  side^  to  secure  the  men  from  the  incursions 
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^cad  injxiriies  of  the  Indians,  who  daily  resorted 
there  in  great  numbers,  and  ofttimes  threatened 
thote  employed  in  building  and  clearing  the  land, 
who  used  several  stratagems  to  get  them  from  off 
those  lands,  and  the  petitioners  also  built  a  double 
saw*4aiil  to  facilitate  the  settlements,  and  bought 
a  sloop,  and  hired  men  to  transport  people,  and 
their  effects,  besides  several  other  sloops  employed 
by  them  iji  the  said  undertaking,  and  had,  for 
above  twelve  months,  a  captain  and  20  soldiers, 
Wiiom  they  paid  and  subsisted  in  the  said  blocks 
bouses,  and  who  were  provided  with  great  and 
small  artillery  to  defend  themselves  and  the  workr 
men  from  the  attacks  of  the  French  Indians,  at  the 
sole  charge  of  the  said  association. 

That  by  this  means,  notwithstanding  the  great 
many  disturbances  they  received  from  the  French 
Indians,  the  petitioners  very  vigorously  pushed  for* 
ward  in  settling,  and  bringing  those  lands  into  a 
capacity  of  receiving  and  securing  a  number  of  in^ 
habitants,  and  actually  built  and  erected  several 
houses  thereon. 

Thai  in  June,  1731^  the  French  Indians,  to  the 
Bumber  of  200,  surprised,  took,  and  burnt  one  of 
the  petitioners'  sloops,  and  killed  one  of  their  men, 
and  took  six  captive,  and  then  immediately  mada 
up  in  a  body  to  the  block^houses,  and  the  next  day 
attacked  them  with  fire<*arms  for  several  hours,  and 
used  several  devices  to  have  burnt  the  biockv 
bouses,  but  were  defesfted  by  the  coqraj^e  qf  tl^ 
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mea  employed  by  the  petitioners ;  but  in  this  at- 
tack the  petitioners  were  great  sufferers,  the  Ia» 
'dians  having  killed  one,  and  taken  six  prisoners, 
burnt  their  saw-mill,  a  large  sloop,  and  sundry 
houses,  and  killed  many  of  their  cattle^  but  notwith- 
standing this  great  destruction  made  on  the  peti- 
tioners, they  still  kept  and  maintained  the  two 
block-houses  with  men  and  warlike  stores,  and  pro- 
;irisions,  for  several  months  afterwards,  although  the 
government  of  the  Massachnsets  had  proclaimed 
war  with  tiiese  Indians,  ^nd  the  other  eastern 
tribes. 

That  the  petitioners  being,  by  this  war,  incapaci- 
tated from  pursuing  the  settlements  they  had  so 
succes^uUy  begum,  were  obliged  to  desist  there*  * 
from;  but  they  yet  held  the  two  block-hoases,.aDd 
defended  the  same  against  a  siege  laid  to  it  by  the 
Indians,  for  twelve  days  together,  and  killed  tweii*  , 
ty  of  the  enemy ;  and  apprehending  the  same 
might  be  of  great  service  to  the  M^achusets  go- 
vernments in  carrying  on  the  war,  they  made  a 
lender  ^f  them  to  the  government  there,  during 
the  war,  and  uatil  the  petitioners  ^ould  have  oc- 
icasion  to  use  them,  for  the  purposes  at  first  design- 
jed ;  which  ofier  the  government  accepted,  and  to 
wb<Mn  they  prove<f  of  great  service  in  the  war,  and 
were  the  sole  means  of  keeping  that  part  of  the 
icountry  from  falling  into  the  hands  of  the  Indians, 
2md  have  ever  since  continued  under  the  protection 
of  the  government  i  and  since  the  war  ended,  a  . 
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ifuckiifaouse  is  erected  in  the  block-houses,  which  ars 
ti^d  as  magazineSj  or  store-houses,  for  Indiali 
goods. 

That  on  the  eiidiHg  of  that  war,  the  petitittners 
again  rei^olved  to  continue,  and  go  on,  with  their 
Isaid  settlcriients,  and  for  that  purpose  they  applied 
for,  ahd  obtained,  a  letter  from  Samuel  Shute,  escj., 
then  governor  of  the  Massachusels  Bay,  to  the 
thief  of  the  said  Penobscott  Indians,  to  facilitate 
the  petitioners  goirfg  on  with,  and  finishing  their 
said  settlements.  But  soon  afterwards  atiother 
war  broke  out  with  those  Indians^  which  then  pr^* 
Vented  the  petitioners  further  proceeding  in  their 
fntehded  settlements^  but  a  peace  being  agaih 
concluded  with  them,  some  Short  time  before  Mr. 
'  Buraet's  coming  to  that  government,  the  petition- 

• 

ers  being  still  ititeot,  aiid  resolved,  on  bringing  foi*- 
tvard,  and  finishing,  the  said  settlements,  obtained 
a  like  letter  from  governor  Burnet,  as  they  had 
before  done  from  governor  ShUte,  and  Were  going 
oh  to  settle  and  improve  those  lands,  with  all  possi- 
ble vigour  and  dispatch,  and  h^  actually  got  a 
minister,  and  120  families,  ready  to  go*,  and  settle  in 
one  of  the  said  intended  towns,  but  to  their  great 
surprise,  disappointment,  and  loss,  the  petitioner's 
have  met  with  an  interruption  herein,  from  David  • 
Dunbar,  esq»,  surVeyor-general  of  his  majesty's 
woods  in  America^  who,  being  waited  on  by  a 
number  of  the  petitioners,  hath  forbid  the  petition- 
^rs  iix>m  going  oa  with  the  said  settlements,  and 
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Informed  the  petitioners,  that  be  could  not  permit 
their  going  on  with  their  settlements,  da  any  othet 
tertais,  but  their  taking  grants  from  hiiii>  in  the  same 
manner,  ds  if  they  had  not  already  any  title  there* 
t6 ;  upon  which  the  petitiotters  informed  Mr.  Dun- 
bar, that  they  thought  it  their  duty,  to  lay  before 
iiis  majesty,  the  matters  aforesaid,  ahd  Mr.  Dunbat* 
promised  the  pirtitioners  not  to  intermeddle  wit(i 
the  said  lands,  till  his  majesty's  pleasure  should  be 
&nown. 

Therefore,  and  as  th6  petitioners  have  so  clear  a 
title  to  their  lands,  both  by  grant  from  the  crown,. 
^nd  purchase  from  the  natives,  and  have  had  the 
pdSisession  thereof  for  so  many  years^  and  beeh  iX 
a  very  great  expense  in  erecting  the  block-houses, 
and  several  other  buildings  thereon,  and  defending 
the  same,  in  the  manner  before  stated,  and  their  en- 
deavour, and  attempts,  to  improve  and  settle  the 
same,  which  had  been  long  since  completed  by  the 
petitioners,  but  from  the  unavoidable  interruptions 
•given  them  by  the  wars ;  but  have  always,  by  means 
of  their  block-houses,  kept  the  possession  thereof, 
and  thereby  guarded  And  protected  all  that  part  of 
the  country  ;  and  as  the  petitioners  ^re  determined 
to  complete  the  said  settlement  with  all  possible  dis« 
patch,  which  being  of  great  advantage  to  the  pro- 
vince of  the  Massachusets,  and  his  majesty's  interest 
there ;  the  petitioners,  in  consideration  of  the  pre^ 
mises,  most  humbly  prayed  his  majesty,  that  his  ma* 
jesty  w^ould  be  pleased  to  send  the  necessary  orders. 
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or^instructionSy  to  the  said  David  Dunbar^  not  to  in* 
termeddie  with  the  said  tract  of  land^  to  which  the 
petitioners  are  so  intitled,  as  aforesaid ;  and  that 
he  do  not  interrupt,  obstruct,  or  disturb,  the  peti- 
tioners, in  carrying  on  their  settlements,  there,  on 
any  pretence  whatsoever;  that  so  the  petitioners 
may  be  quieted  in  the  enjoyment  thereof,  and 
carry  on  the  settlements,  intended  by  th^n^  witk* 
out  molestation. 

And  we  certify  your  lordships,  that  we  hav^ 
been  attended  by  Mr.  Paxton,  solicitor  for  the  af- 
fairs of  his  majesty's  treasury,  ^nd  by  the  respective 
agents,  of  the  province  of  the  Massachusets  Bay^ 
in  New  England,  and  of  tlie  peti^oners,  and  have 
heard  counsel  on  behalf  of  the  crown,  and  of  all  the 
said  parties }  at  which  hearing,  was  laid  before  us, 
a  copy  of  the  charter,  granted  by  their  Late  msgesties, 
king  William,  and  queen  Mary,  on  the  7th  day  of 
October,  in  the  third  year  of  their  reign,  to  the  in* 
habitants  of  tlve  said  province  of  the  Mas^achusets 
Bay,  and  the  several  affidavits  hereunto  annexed, 
together  with  copies  of  divers  conveyances,  of  par- 
ticular parcels  of  land,  lying  within  the  tract  in 
question,  which  were  certified  under  ^he  seal  of  the 
tisaid  province. 

Upon  considering  the  said  case,  and  petitions, 
and  the  evidence  laid  before  us,  and  what  vigA  al^- 
leged  on  all  sides,  it  appears  to  us,— that  all  tlve 
6aid  tract  of  lands,  lying  between  the  rivers  of 
Kennebeck,  and  St,  Croix,  is  (amongst  other  things) 
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granted,  by  tbe  said  charter^  to  the  inhabxtants  o( 
the  said  province^  and  that  thereby  power  is  givea 
to  the  governor,  and  general  assembly  of  tbe  said 
province^  to  make  gra^ots  of  lands  within  the  said 
Jimits,  subject  to  a  proviso,  that  no  such  grants 
should  be  of  any  force,  until  their  said  late  majesties, 
their  heirs,  or  successors,  should  have  signified  their 
apjurobition  of  the  same. 

It  appears  also  by  the  said  charter,  that  the 
rigbl  of  government^  granted  to  the  said  province, 
extends  over  this  tract  of  land. 

It  doth  not  appf^r  to  us>  that  the  inhabitants  of 
the  WBid  province  h^^e  been  guilty  of  any  neglect 
or  refusal,  to  d^feqd  this  part  of  the  country,  as  can 
create  a  forieitore  of  that  subordinate  right  of  go* 
vernment  of  the  same,  or  of  such  property  in  the 
•oil,  as  waj;  granted  to  them  by  the  said  charter :  it 
being  awqrp  ^y  several  of  tbe  said  affidavits,  that  a 
fort  was  erected  there,  and  for  some  time  defended,- 
At  the  charge  of  the  province,  ^ud  that  magistrates, 
aad  courts  of  justice^  have  been  appointed  within 
thi9  di^tiict,  and  that  one  of  the  counsel  of  the 
province  hath  always  been  chosen  of  this  division; 
and  thoQgl^  it  is  certain,  that  this  part  of  the  pro- 
vince hath  not  been  improved,  equally,  with  other 
parts  thereof,  yet,  considering  the  vast  extent  of 
country,  granted  by  this  charter,  and  the  great  im*- 
provements  made  in  several  parts  of  it ;  we  conceive 
that  will  not  create  a  forfeiture,  because,  in  such 
pases^  it  is  not  to  be  expected,  that  the  whole  should 
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be  cultivated,  and  improved,  to  the  same  advan- 
tage 5  and  whether  there  hath  been  such  a  neglectj 
oi*  tion-user,  of  any  part,  as  may  amount  to  a  for- 
feiture, must  be  judged  of,  not  upon  the  particular 
circumstances  attending  that  part  only,  but  upon 
the  circumstances  of  the  whole. 

And  if  the  province  had  incurred  any  forfeiture 
in  the  present  case,  no  advantage  could  be  taken 
thereof,  but  by  a  legal  proceeding,  by  scire  faciaSy 
to  repeal  their  charter,  or  by  inquisition  finding 
such  forfeiture. 

As  to  the  question,  stated  in  the  case,  upon  the 
effect  of  the  conquest  of  this  tract  of  country,  by 
the  French,  and  the  re-conquest  thereof,  by  general 
Nicholson,  we  conceive  that  the  said  tract  not  hav- 
ing been  yielded  by  the  crown  of  England,  to 
France,  by  any  treaty,  the  conquest  thereof,  by 
the  French,  created,  according  to  the  law  of  na- 
tions, only  a  suspension  of  the  property  of  the  for- 
mer owners,  and  not  an  extinguishment  of  it,  and 
that,  upon  the  re-conquest,  by  general  Nicholson, 
all  the  ancient  rights,  both  of  the  province  and  of 
private  persons,  subjects  of  the  crown  of  Great 
Britain,  did  revive^  and  were  restoved  jure  postli- 
miniu — ^This  rule  holds  the  more  strongly  in  the 
present  case,  in  regard,  it  appears,  by  the  affidavits, 
that  the  province  joined  their  forces  to  those  which 
came  thither,  under  the  command  of  general  Nichol- 
son, in  this  service. 
For  these  reasons,  we  are  of  opinion^  that  the 
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said  charter  still  remains  in  force,  and  that  tlie 
crown  hath  not  power  to  appoint  a  particular  go- 
vernor OTCr  this  part  of  the  province,  or  to  assign 
lands  to  persons  desirous  to  settle  there ;  nor  can 
the  province  grant  those  lands  to  private  proprie* 
tors,  without  the  approbation  of  the  crown,  accord- 
ing to  the  charter. 

As  to  the  case  of  the  petitioners,  in  th^  two  pe*- 
titions  referred  to  us,  who  insist  upon  particular 
titles  in  themselves,  to  certain  parcels  of  lands,  ly- 
ing within  the  district  in  question^  we  Rave  examin- 
ed into  their  claims,  and  find  by  the  above  men- 
tioned copies  of  deeds,  and  writings,  produced  by 
them,  that  several  of  the  petitioners,  and  those  i^n^ 
der  whom  they  claim,  have  had  conveyances  made 
to  them,  of  several  of  the  said  parcels  of  land,  some 
from  the  council  of  Plymouth,  which  was  constituted 
by  charter,  in  the  reign  of  king  James  the  First, 
and  whose  grants  are  confirmed  by  the  charter  of 
king  William  and  queen  Mary^  and  others  from 
Indians,  pretending  to  be  owners  thereof^  under 
which  large  sums  of  money  appear,  by  the  said 
afiidavits,  to  have  been  laid  out,  in  endeavouring 
to  settle  find  improve  the  lands,  therein  comprised, 
several  of  which  sums  were  expended  not  many 
years  ago ;  particularly  ^  sum  of  «^2O0O,  by  sir 
Bibye  Lake,  in  the  year  1714,  and  other  suofis  of 
money,  by  others  of  the  petitioners,  in  the  years 
1719,  and  1720.  And  though  these  settlements, 
and  improvements,  have  been  in  great  measpre  in- 
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terrapted  ani  defeated^  by  frequent  wars,  and  in- 
cursions of  the  Indians,  yet  several  of  the  petitioTK< 
ers,  or  their  tenants,  appear  to  be  still  in  posses* 
sion  of  som;'  parts  of  the  said  tract  of  land. 

Some  objections  were  made  before  us,  to  the  na* 
ture  of  the  grants  and  conveyances,  under  which 
the  petitioners  claimed,  and  the  manner  of  dedoc-* 
ing  down  their  titles ;  but  we  conceive,  that  in 
questions  of  this  kind,  concerning  rights  to  lands  in 
the  West  Indies,  and  upon  enquiries  of  this  nature, 
the  same  regularity  and  exactness  is  not  to  be  ex- 
pected, as  in  private  suits,  concerning  titles  to 
lands  in  England,  but  that  in  these  cases,  the  prin- 
cipal regard  ought  to  be  had  to  the  possessrion,  and 
the  expences  the  parties  have  been  at,  in  endea«- 
vouring  to  settle  and  cultivate  such  lands. 

Therefore,  upon  the  whole  matter,  we  are  of 
opinion,  that  the  petitioners,  their  tenants,  or 
agents,  ought  not  to  be  disturbed  m  their  posses- ' 
sion,  or  interrupted  in  carrying  on  their  settlements, 
in  the  lands  granted  to  them,  within  the  district  in 
question. 
lUk  August,  1731.  P.  YoKM. 

C.  Talbot. 

(I?.)  Of  the  hinges  right  to  the  tvoods,  in  the  pro- 
vince of  Main,  by  Air.  West. 

To  the  right  hon.  the  lords  commissioners  of 
trade  and  plantations. 
My  lords. 

In  obedience  to  your  lordships'  commands,  I 
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have  perused  and  considered  of  the  several  p&pers 
relating  to  the  memorial  of  John  Bridger,  esq.  sur« 
veyor-ge«eraI  of  his  majesty^s  wood*  in  America, 
and  I  do  find  that  the  title  which  Mr«  ElishaCook 
doth,  by  his  memorial,  claim  to  be  in  the  province 
of  Massacbusets  Bay,  in  opposition  to  the  right  of 
his  Majesty  to  all  trees  fit  for  masts,  of  the  diame- 
ter of  fwenty-»four  inches  and  upwards,  at  twelve 
indies  from  the  ground,  growing  within  the  pro-- 
vice  of  Main,  in  America,  is  founded  upon  a  sup- 
posed purchase  of  the  said  province^of  Main,  by 
the  province  of  the  Massacbusets  Bay,  of  and  from 
tbe  assignees  of  sir  Ferdinando  Gorges,  the  per- 
son to  whom  the  said  province  was  originally 
granted  from  the  crown. 

I  must  beg  leave  to  observe  to  your  lordships, 
that  king  Charles  the  First  did  incorporate  the  as- 
signees of  tlie  patent,  which  king  James  the  First 
did,  in  the  eighteenth  year  of  his  reign,  grant  to 
the  council  established  at  Plymouth,  in  tbe  county 
of  Deven,  by  the  name  of  the  governor,  and  com- 
pany of  the  Massacbusets  Bay,  in  New  England, 
by  which  charter  tbe  said  king  did  grant  unto  the 
said  corporation  power  to  have,  take,  possess,  ac» 
quire,  and  purchase  any  lands,  tenements,  or  here- 
ditaments, or  any  goods  or  chattels,  and  the  same 
to  lease,  grant,  demise,  alien,  bargain,  sell,  and 
dispose  of,  as  other  our  liege  people  of  this  our 
realm  of  England,  or  other  corporation,  or  body 
politic,  of  the  same,  may  lawfully  do. 

In  the  fifteenth  year  of  king  Charles  the  First, 
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the  prorince  of  Main  was  granted  to  sir  Ferdi- 
Dando  Gorges,  his  heirs  and  assigns,  which  pro- 
vince did  descend  unto  Ferdin^do  Gorges,  son 
and  heir  of  John  Gorges,  who  was  son  and  heir 
of  the  said  sir  Ferdinando  Gorges,  which  Fer^ 
dinando  Gorges  did,  ijjt  the  year  1677,  in  con., 
sideration  of  tlie  sum  of  one  thousand  two  hun- 
dred and  fifty  pounds,  give  and  grant  all  his 
right  and  title  in  ^nd  to  the  said  province  unto 
John  Usher,  of  Boston,  merchant,  his  heirg  and  as- 
signs, but  whether  it  was  by  ivay  of  absolute  sale, 
or  way  of  moftgage,  doth  not  appear ;  and  the  said 
John  Usher  did  afterwards,  in  tlie  year  1678,  con^ 
vey  the  same  unto  the  said  corporatiop,  as  appears 
by  the  printed  journal  of  the  hovise  of  represent^* 
tives  of  that  province,  which  w^s  sent  to  me  by 
Mr.  Dummer,  their  agtnt.  It  may,  my  lords,  be 
made  a  question  in  law,  whether  that  corporation, 
which  was  created  by  king  Charles  the  First,  could 
legally  purchase  the  said  province  of  Main,  inas- 
much  as  the  clause  of  licence  does  go  no  further 
than  that  they  might  purchase  lands,  &c.  as  any 
other  corporation  or  body  politic  in  England  might 
lawfully  do;  and  t^ke  it  to  be  clear  law,  that  no 
corporation  whatsoever  in  England  can  purchase 
any  lsiud$^  which  shall  iuure  to  tiiemselves,  unless  an 
express  licence  for  th^t  purpose  be  inserted,  in  their 
charter  of  incorporation,  or  otherwise.  Your  lord- 
ships will  be  pleased  to  observe,  that  this  corpora*^ 
tion  is  by  the  charter  only  subjected  to  th^e  saipf? 
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0M»i  by  €i(pc€«9  WM^^^  I  f)^d  |)«H:  alKt^fV^  (Q 
your  kH^hipf^  U^t  UnthiDgr  ^  #j^Rr^f§  word^  lA 
}Q  l^f?  auffici€»t^Q  t^k^  ^H^«ty  the  king'i^  ISfrerogftr 

my  lurgimiciiit  of  t|ii$  Qftttiris, .  4^4  I  mH  <^hi/ixk  4he 
|]idu[}taiiimg  tJie  roy«l  pranogetiv^,  in  F^I»t4]0n  t9 
^eipt^val  9tore«  ii|  Aoieiipic^,  of  ibe  utfttoit;  iQpa^Ct 
qnence  to  ti>0  ktngdcitti  i  ;»fid  tbui^  ikf^iiofe^  ^y 
ildvaotage  ii^  pouit  ^  Iwf,  <m%\\i  to  be  t^l^^eo^ 
wbidi  4Qes  not  vywe  Aj^y  pmate  >p^Si9ji% 

But  ftdmittiHg  lb»t  (c^p^rntioa  lo^aiS  fully  e^r 
abled  4q  pur^hiife  1m^,  yat  tbi9t  corpor^fM^  i$ 
QOHT  eifittoguisbod,  -for  tbp  ppteait  A*  Caroii  p^ipi^ 
was,  HI  tte  ye^r  )j684,,revfiri^  ia  Qlu^ocery,.  by  a 
jo^gotOQt  upoi^  ^.jcm  facias,  and  CK^if^Visirt^y 
the  |inii¥itte^^  wbid)  w^  ipr^oA^d  >tQ  ibmt  .Gttrpor;^? 
tioB,  wd  all  bods  rpurohaafid  by  tbatconpQr^t^tatP* 
were.;rorest6d  ii^  the<criQWQ ;  aaotd,  tii^srf&Mre,  thfe  in* 
habitaat^  pf  Ney  Eogland  oaii  ib^  .00  ptber wUie  iut 
titted  ^otq  iSbe  pwriiaiee  of  Jf^ia,  :tiian  by  tkom^ 
new  Mtle.,  M^biobmnat  ba^e  aoprnsd  iixito  tbom*  sub- 
seq^ea£  tQ  their  iiowrpQcatian  1^  i^ing  Willi^rp, 
wbicb  it  is  joinQMib^jB  eoer  .jsbotdd  hwo  h^e^  8ioa^ 
4her)e  is  opJicMiiso  gpmtj^  :iiqJ;o  i^>^ni  tp  pMfiob^ie 
lands  in  or  by  their  \^t  chartfnr^    ^'i'^tr^^  P^- 

ler  wa$  ,grai>H4  j^y  4b6  4#e  j^ipg  WiUmn^  10  the 
Uufd  jf^  i)f  ^i9  roigiL  .^  wbidb  charts  ft  is  uhg 
sencaUe,  /that  ^r^  is  Jnot  ^  y^iation>  ia  th^  mffi^ 
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of  the  incorporation,  bat  in  the  thing  itself.   And  so 
fg^r  is  the  old  corpomtion  firoai  being  revived,  that 
by  this  charter  they  are  not  so  much  as  ereeted  tntd 
a  corporation,  or  body  politic,  so  as  to  be  able  to 
sue  or  be  sued,  &c.;  but  the  very  terms  of  the  char- 
ter are,  that  the  king  does  erect  and  incorporate 
the  several  countries  mentioned  in  the  patent  into 
one  real  province,  by  the  name  of  our  province  of 
the  Massachusets-Bay,  in  New  England.      It  is 
plain  to  demonstration,  that  king  William  did,  at 
the  time  of  granting  this  patent,  consider  all  the 
countries  therein  named,  iand  particularly  the  pro- 
vince of  Main,  as  vested  in  himself,  in  the  right  of  his 
crown,  afid,  therefore,  he  does  unite  and  tncorpo* 
rate  all  those  countries,  which  were  before  several 
and  distinct,  into  one  real  province,  and  does  then 
grant  all  the  lands  included  in  that  province  unto 
the  inhabitants  of  the  province  of  tlie  Massachusets 
Bay,  in  which  denomination  and  grant  the  inhabit- 
ants of  the  province  of  Main,  &c.  are  as  much  in- 
cluded and  concerned  as  grantees,  as  the  inhabit- 
ants of  that  part  of  the  country,  which  was  origi- 
nally and  singly  known  by  the  name  of  the  Mas^a- 
chusets-Bay :    all   these  provinces,  therefore,  are 
now  to  be  considered  as  one;  neither  is  it  possible, 
that  one  part  of  the  province  should  be  the  private 
property  of  another. 

It  is  true,  that  the  king  does  grant  a  power  unto 
the  general  assembly  of  the  said  province,  to  make 
grants  of  lands,  uncultivated,  lying  within  the 
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bounds  described  in  and  by  the  charter^  but  that 
grant  does  noways  extend  to  one  part  of  the  pro* 
?ince  more  than  another,  but  is  equal  to  them  all ; 
Und  therefore  subject  to  the  last  clause  in  the  char- 
ter»  by  which  all  trees^  of  the  before-mentioned 
size,  are  reserved  to  the  crown,  and  consequently 
the  general  assembly  of  that  provinpe  cannot  make 
any  graot*  of  lands  to  private  persons,  without  their 
being  subject  to  that  clause  of  reservation. 
.  The  act  of  parliament,  Nono  Anne,  page  387» 
extends  no  further  than  the  reservation  in  the  char- 
ter does,  only  that  prerogative,  which  before  sub- 
sisted singly  on  the  charter,  is  now  confirmed  and 
established,  by  authority  of  parliament  ;«and,  there- 
fore, upon  the  whole  matter,  I  am  opinion,  that  the 
king  is  legally  intitled  to  all  trees  of  the  prescribed 
size,  growing  in  the  province  of  the  Massachusets 
Bay,  as  it  is  described  and  bounded  in  the  charter 
of  king  William,  and  particularly  in  the  province 
of  Main,  excepting  only  those  trees,  situated  in 
lands,  which  were  Icfgally  granted  to  private  persons 
before  the  charter  4^  Caroli  Prlmi  was  reversed ; 
and  which  I  humbly  certify  to  your  lordships. 
Nov.  12,  1718.  Rich.  West- 

(13.)  Mr.  Fan^s  opmon  on  the  king's  right  to 
the  woods  in  New  England. 

To  the  right  hon.  the  lords  commissioners  of 
trade  imd  plantations. 
My  lords. 

In  obedience  to  your  lordships'  commands,  jig- 
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nified  to  me  by  Mr.  Poppled  letter  of  tiie  iSlst  iif 
June^  whereby  your  lordships  are  pissed  to  de« 
sire  my  opinion,  in  point  tif  law,  irbether  the  act^ 
of  the  eighth  year  of  his  present  majesty,  ibr  the 
ftilrtber  encourageneent  of  naval  in:ores,  and  other 
porposps  therein  mentioned,  whereby  it  is  enacted, 
for  the  preservation  of  white  pikie  trees,  ibr  nast* 
ing  the  noyal  navy,  that  ho  persons  within  tlie  col^o* 
nies  of  Nova  Scotia,  New  fliafnpshire,  the  Ma»6a« 
clmsets  Bity^  ^nd  proviifice  of  Main^  Rbotfe  Island, 
and  Providence  Plantation,  the  Narr aganaet  Ooan* 
ti*y,  or  KiYvg's  Provhioe,  aird  Cotiiileclicirt,  in  New 
£ngliaiyd,  Mid  New  Yi>rk,  ond  Nief4v  Jersey ^  in  Ame- 
rk^a,  shall  ctft,  Ml,  and  destroy  any  White  ^pitnn 
tree's,  ¥tot  growing  in  any  townships,  w  the  bounds 
theteof,  tiM^der  parttcalair  p^ahnes,  v\rhetber  this  act 
does,  in  any  'manner,  take  away  tiie  right  the 
crbwfi  hiith  ^kpressly  re^rved  fio  the(a>«e}ves  in  tbfe 
Masiadkiisef  s  diait^r,  of  all  trees,  ofthe'diaon^ter 
of  twenty^four  inches  and  Wpw^rds^  lof  twelvie  inches 
from  this  gronnd,  growmg  upon  ^ny  soil  or  traot 
of4and  in  the  s^^ld  prMrince,  not  iieretofore  granted 
to  any  private  persons. . 

I  have  iionsidered  the  act  of  parliament,  and  the 
^assadiiksets^haiiter,  sNid  I  apprehend  it  cato  ne^^er 
be  supposed,  that  an  acA  of  parliament^  made  on 
"purpose  to  "guanl,  %y  <s^^e  penalties,  the  king's 
right  and  property,  in  one  particular  instance, 
should,  by  a  strained  and  distant  implication,  take 
'iiway  and  "diminish  t^at  rights  in  a  natter  noways 
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tbe  desigi^  or  in  Itbte  iateiiticm,  of  the  legislature 
Tlie  king*  by  a  general  aeveration  in  his  charter* 
WM  tQ  have  all  li^ees  of  suah  a  growth*  not  exn 
|»89l  j  given  away  in  town&hi(>Qj  of  out  of  them } 
mm  the  oidy  provi^iQ^  ma(d«  by  t^  act  qf  the  Stli^ 
%f  tbe  kicig,  and  thal^i  I  think,  a  very  reasonable  apd 
necnsa^  one,  was  to  prevent  his  trees,  out  of 
townships^  fron  bietng  cut  dqwn;  it  goes  no  fur** 
ther :  the  danger  ahd  mischief  was^  th4t  such  trees* 
iM  ia{)r  out  of  townships*  mighty  without  any  dis« 
CQvepy,  be  cnt  down  9Ad  carried  away,  and  there^ 
fore  the  penalty  is  applii^d  afid  proportioned  to  th^ 
eafe  and  pracficableness  of  doing  it,  ^nd  the  diffi- 
CQ)|y  of  having  #^idence  to  convict  the  offender. 
Tbiais  the  acope  and  design  of  th;^t  ci^nfe,  and  ^ 
meddles  with  nothing  else*  but  leaves  the  king'f 
fight  nnirapefM^d  as  to  tr ^es  in  t^wnshipif*  wlnich 
could  not,  probably,  foe  cut  do^n  without  thf 
knowledge  of  the  king'3  o^yce^s*  and  where  there 
cow)|d  be  no  l^ielihood  to  cut  down  nicb  tree?*  be- 
ing such  as*  perhaps^  wqre  very  qeoe^sary  either 
ibr  shelter  or  ornainent  If  the  words  of  the  ac^ 
had  been*  90  licence  shall  bo  require^d  but  for  tre^s 
growing  9wt  of  town^ps^  that*  perhaps,  ha^ 
mfide  the  oase  di£G»nent  \  but  the  word^  ^re,  p9  per* 
son  sh^kU  MI*  cut,  and  destroy  any  white  pine  tree% 
nQt  'ffWRing  in  angf  tmwhipB^  so  that  tl^  cutting 
of  trees  out  of  t^wnahips^  without  Uoroce,  subjec.f;s 
thtm  ^  th«  pu^^shnuint  infected  by  this  law> 
whereafs  tbe  ^Hitting  of  white  piJiie  trees  in  town* 
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ships  makes  them  now  (the  act  of  the  9th  of  queen 
Anne  being  repealed  by  this  act)  only  liable  to  an 
information  for  the  trespass^  or  an  account  for  the 
value  and  profits  of  the  trees,  and  all  the  dijQTerence 
is,  the  king's  property  is  better  secured  out  of  the 
townships  than  within  them;  but  still  the  king's 
right  to  such  trees  remains,  and  it  has  the  protec- 
tion and  guard  of  the  common  law,  not  only  in 
giving  a  remedy  for  the  violation  of  it,  but  in  pre- 
venting al]  attempts  upon  it,  by  that  known  rule  of 
law,  that  no  implication  shall  prevail  against  the 
crown's  interest  and  prerogative. 

July  ig,  1726.  Fran.  Fanb. 

(14.)  The  opinion  of  the  attorn^  and  solicitor* 
general^  Vorke,  and  Talbot,  on  the  king*s  right  to  the 
woods  in  New  England. 

To  the  right  hon.  the  lords  commissioners  of 
trade  and  plantations. 

« 

May  it  please  your  lordships. 
We  received  a  letter  from  Mr.  Popple,  written 
by  your  lordships'  commands,  importing,  that  in 
the  charter  of  Massachusets  JS^y,  granted  by  king 
William  and  queen  Mary,  in  the  third  year  of  their 
rrcign,  there  i«  an  express  reservation  to  the  crown 
of  all  trees  of  the  diameter  of  twenty-four  inches 
and  upwards,  at  twelve  inches  from  the  ground, 
growing  upon  any  soil  or  tract  of  land  in  the  said 
province,  not  heretofore  granted  to  any  private 
persons ;  that  this  reservation,  in  behalf  of  the 
crown,  is  entirely  destroyed,  by  the  construction. 
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which,  the  people  of  New  England  put  upon  the  5th 
section  of  an  act  passed^  in  the  eighth  year  of  his 
majesty's  reign,  intitled,  an  act,  giving  further 
encouragement  for  the  importation  of  naval  stores, 
and  for  other  purposes  therein  mentioned,  whereby 
it  is  enacted,  for  the  preservation  of  white  pine 
trees,  for  masting  the  royal  navy,  that  no  persons 
within  the  colonies  of  Nova  Scotia,  New  Hamp« 
shire,  the  Massachusets  Bay,  and  province  of  Main, 
Rhode  Island,  and  Providence  Plantation,  the  Nar* 
raganset  Country,  or  King's  Province,  and  Con- 
necticut, in  New  England,  and  New  York,  and 
New  Jersey^  in  America,  shall  cut,  fell,  and  de- 
stroy, any  white  pine  trees,  not  growing  in  any 
township,  or  the  boundaries  thereof;  tliat  the  con* 
struction  they  put  upon  this  paragraph  is,  that 
trees  growing  within,  any  township  are  not  the 
king's  property,  and  consequently  that  the  sur- 
veyor*general  of  the  woods  has  no  power  to  pre- 
vent the  people  from  cutting  them  for  their  own 
use ;  that  in  order  to  prevent  this  for  the  future, 
your  lordships  desired  our  opinion,  in  point  of  law, 
whether  the  words  of  the  fore-mentioned  act  of 
parliament  can  be  construed  to  take  away  the 
right  reserved  to  the  crown,  by  the  fore-mentioned 
charter,  of  trees,  of  the  diameter  of  twenty*four 
inches,  at  twelve  inches  from  the  ground,  growing 
in  any  township  ? 

We  humbly  certify  your  lordships,  that  we  are 
of  opinion,  nothing  contained,  i^he  said  ar^ 
parljameut,  can  be  construed  t(  -  tb' 
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ifesefVfed  ti  the  ttown,  by  the  sard  di^er,  as  td 
trfees  of  the  diameter  of  twenty-four  htches,  at 
Iwelve  inches  from  the  gfottnd,  wheth6r  tl^  same 
are  grovving  v^^ithin,  6v  oat  o(  atiy  towrlihip,  th6 
inteiitidri  of  ihe  said  dot  ippeariil{(  id  dd  t6  be^ 
to  inake  a  lai^^r  provisiirii  for  prestf^rratioti  of 
\Vhite  prne  trees,  than  was  done  by  the  tharter,  by 
jKohibiting,  micier  severe  penality,  the  catting 
dtiWrt  sach  trteS  growing  without  the  limits  de- 
^eribed  in  the  act,  ht!>twithstiiAdiiij:  they  tnighrt 
happeh  to  bfe  the  ptdperly  of  private  persons,  and 
t)t  dimensions  diflferent  frotti  tliossfe  described  in  the 
.cha^te^,  withotit  his  majesty's  licence  j  bjtt  une  con- 
tn^ive,  that  thi^  is  ^B  fiftr  frottt  baring  wi^akeEnd  or 
prefudieed  tihj^  particular  right,  tested  in  the 
thrown,  t6  such  trtes,  thai  the  i^aine  k  rather  se^ 
trtifed  rtiereliy  .•  since,  if  My  wJiite  pint  trees  shall 
be  cut  tlown,  which  shall  happeti  to  be  both  wtthi^ 
the  i^ervatidii  of  thi^  chaiter^  and  the  prohibitloti 
t)f  the  att  of  parliatnent^  tibe  king  mray  have  a  new 
temijdy  agaihA  the  ofietiders,  by  iuing  for  the 
fifertaltieg  Inflicted  by  the  act,  in  tlie  isu)hni^  me* 
thod  thiereby  directed, 

Dec^  23,  1726-  P.  VoRkEi     . 

C.  Talhot* 

(l5.)  Of  the  king^  rigid  to  fntnes  m  New  Jersaegy 
hy  the  attorney  and  sc/Hcitorf  Itaynton^,  pnd  Yorkt. 

To  the  right  honorable  the  Iprds  boihttirs^oneni 
bf  trade  and  plkntaii<!)nsr. 

May  it  please  yoar  1<Jrdships. 

ta  obedience  to  yoar  lordsiiips*  boiimiand]?,  Srg* 
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faified  to  it^  by  Mn  If^opple,  and  requtring  us  to 
tonsrder  the  itnnex^d  extract  bf  a  letter  from  Mr. 
BafDet,  gorernor  of  New  Jersey,  dated  the  twelfth 
day  of  DetJember;  bne  thousand  seven  t);iiiidred 
*nd  tweiity-two^  in  relation  to  gold  and  silver 
imn€s,  said  to  be  fdund  there,  slnd  to  report  our 
opinion  i  itl  point  of  law,  what  right  and  title  is  re- 
tn^nitig  tier  his  majesty,  in  the  said  gold  and  silvef 
mi^iesi  arid  how  far  th6  present  proprietors  have 
thi*  Hght^  in  the  said  minesi^  according  to  their  se- 
veral grants:  ^e  have  tonsidered  the  case,  as  stated 
in  the  s^id  extract  of  the  letter  transfnitted  to  uij 
and  have  looked  into  the  charter  granted  to  the 
prt)pKetofs  of  New  Jersey,  and  do  certify  yonir 
lor^shipsi  thai  we  are  of  opinion,  that,  by  the  i^id 
icharter,  only  the  base  mines  within  that  province 
passed  to  the  grantees,  and  that  the  Words  of  the 
grant  are  not  sufficient  to  carry  royal  mines,  the 
properly  whereof  still  remains  in  the  cro^n,  not- 
wittistandilig  iihy  thing,  that  has  appeared  to  us ; 
but  We  beg  leave  to  inform  your  lordships,  that  we 
iiave  not  heard  the  proprietors,  or  any  person  on 
their  behalf,  upon  the'subject  mtatter  of  this  refer- 
enda, not  being  directed  by  your  lordships  so 
^o  do. 

l2/or.  50,  1723*  Rob.  R^ltmond. 

P.  YoRK£. 

^16.)  'Of  the  royal  right  of  escheats  in  Virginia^ 
hy  the  attorney  and  soficitor-generat,  S<^fners,  and 
Drccor* 
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May  it  please  your  most  excellent  msyesty. 

In  obedience  to  an  order  of  council,  hereunto 
annexed,  we  have  considered  of  the  question,  whe- 
ther escheats  in  Virginia  may  be  granted  before 
they  actually  accrue  ?  And  it  does  appear  to  us^ 
that  the  tenure^  by  which  the  lands  in  Virginia  are 
holden  of  the  crown  of  England,  is  in  free  and 
commpn  soccage,  as  of  the  manor  of  East  Green- 
wich. The  consequence  of  this  tenure  is,  that 
where  any  person  dies,  without  heirs,  his  land  will 
escheat  to  the  crown,  as  having  the  immediate 
seigniory ;  and  we  are  of  opinion,  .that  escheats  of 
this  nature  cannot  be  granted,  before  they  happen, 
otherwise  than  by  a  grant,  or  alfenation,  of  the 
seigniory  itself,  which  we  suppose  is  not  intended 
to  be  done. 

There  are  other  escheats  upon  attainder  of  trea* 
son,  which  are  not  incident  to  the  tenure,  but  be- 
long to  the  crown,  (as  a  prerogative  royal,)  of 
whomsoever  the  land  be  holden.  It  seems  to  us 
to  be  very  doubtful,  whether  such  royal  escheats 
may,  in  any  manner,  be  granted  before  they  hap- 
pen }  but,  if  that  might  be  done,  we  are  humbly  of 
opinion,  that  it  is  not  advisable  for  the  crown  to 
part  with  such  a  right,  and  to  put  the  forfeitures 
for  treason  in  other  liands. 

J.  SOMERS. 

Taos*  Teevob;. 
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(17.)  Of  the  peculmr  escheats  in  New  Jersey^ 
which  was  in  the  hands  (f  proprietaries y  by  the  at* 
tam^' general  Nor  they ^ 

To  the  right  honorable  the  lords  commissioners 
fer  trade  and  plantations. 

May  it  please  your  lordships. 

In  humble  obedience  to  your  lordships'  com- 
asands,  signified  to  me  hy  Mr.  Popple^  junr.  your 
secretary,  I  have  considered  of  the  annexed  letter 
and  papers  therewith  sent,  and  have  perused  the  ^ 
letters  patent,  and  surrender,  mentioned  in  the 
said  letter;  and^am  of  opinion,  that  the  fines,  for« 
fejtures,  and  escheats,  in  New  Jersey,  belong  to 
ber  majesty,  and  not  to  the  proprietors  of  the  soil 
of  that  colony ;  for,  as  to  the  fines  and  forfeitures 
for  offences,  they  were  not  granted  to  his.  late  ma- 
jesty, king  James  the  Second,  when  duke  of  York, 
by  the  letters  patent  granted  to  him  of  the  Jer- 
seys, and  other  lands,  under  which  grants  the  pre* 
sent  proprietors  claim.  And  as  to  the  escheats, 
the  whole  tract  was  granted  in  fee  to  the  duke  of 
York^  to  be  holden  of  the  king  in  common  soccage 
as  of  his  manor  of  East  Greenwich ;  and  the  in- 
heritance of  part  being  granted  away,  by  the  as- 
signees of  the  duke,  to  other  persons  in  fee, 
they  hold  of  the  queen,  and  not  of  the  proprie- 
tors ;  and  therefore  the  escheat  must  be  to  her 
majesty. 
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» 

As  to  tbe  appoimtiDg  of  rangers  df  the  woods^ 
the  inheritance  of  thos^  ^oods  being  in  the  pro»\ 
prietors,  assignees  of  the  duke  of  York*  I  am*  o£ 
opinions  the  right  of  appointing  rangers  in  them 
belongs  to  the  owners  of  those  woodsy  and  Hot  to 
her  majesty; 

Oct.  19,  1705.  •    En^r.  NortheV* 

(18.)  On  the  eschcgi  t)f  fitgtoes^  in  Jamai&h  ^ 
the  solkkor-gcttcral  M^untaguCk 

To  the  rigitt  honorable  the  lords  commisaioneri 
of  trade  and  plmtations. 

May  it  please  yodr  lordships. 

In  obedience  to  your  lordships^  coiUMildSy  sig^ 
tii£ied  to  me  by.  Mr.  Popple,  junn  in  his  letter  of 
the  12th  of  March^  I  hare  considered  of  the  peti^ 
tion  of  Mr.  JaogieB  Whitechurch,  aad  the  several 
papers  thereunto  annexed;  and  in  answer  to  tlif 
fUMe  he  sends  me,  from  your  lordships,  whether 
the  liiaitation  of  five  yeais  possession,  mentioned 
in  the  act  of  assembly,  for  confirming  end  securing 
titles  to  estates,  does  bind  the  crawn,  I  da  Jsmao^ 
biy  certify  to  your  lordsiiips,  that  it  is  my  opinion, 
that  the  crown's  title  is  not  bound  by  any  thing  ki 
the  said  act,  because  the  plea  of  five  years  posses^ 
sion  as  only  to  bar  a  plaintiff  or  demandant  that 
is  not  a  minor,  or  under  coverture,  bath  which  dis- 
abilities, or  rather  protections,  ai*e  in  no  wise  ap*- 
plicable  to  the  person  that  wears  the  crowii^  which 
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fliiews  the  desigajof  tbe  aaid  act  to  be  K^skly  to  bar 
such  defQtaodants  and  plaintiffs  as  are  soin^tim^^ 
liaUe  to  those  ipcapacities. 

But  ootwithstlqding  the  petttionaF  C£|.nno|;  rnake 
title  agai«t  the  crowa,  by  foroe  of  th«t  act  of  as* 
aembly.;  yet  I  do  buinbly  conceive  the  inquisition, 
which  finds  the  queen's  title,  is  not  yalid  in  law, 
and  conse^ently  Mr.  Whiteyhurcb^s  right  to  (he 
negroes,  mentioned  in  the  said  writ,  is  i^ot  tliereby 
set  aside;  for  the  inquisition  does  not  find  the  ne- 
grufes,  mentioiied  in  the  writ,  to  be  the  same  as 
Charles  Delamain  died  seised  of,  but  only  says^  th^t 
the  jurors  do  betieye  them  to  be  the  $ame;  and, 
therefoi^e,  since  it  is  asserted  tiiat  the  negrq  wq- 
man,  from  wi)om  tke  rest  baye  issued,  was  mac^ 
fears  ago  sold  to  tlie  wife  of  the  petiti(>n0r,  by  the 
admQBiskratort)f  Wroth  Delamain,  wtio^e  property 
•be  was  at  the  time  of  iiis  decease,  for  a  debt 
owio^,  bfund  JidCy  from  tbe  said  Wroth  Delamain, 
god  that  the  isaid  Charles  Delamain  was  nevisr 
aeise«)  of  iier,  or  any  of  her  offspring,  whicli,  if 
true,  will  take  attf ay  all  preteoce  to  an  escheat,  an4 
fifter  90  long  and  uninterrupted,  enjoyaient,  every 
^^g  ought  to  be  {N-etiimed,  that  can  be  tbougi^ 
of,  in  iayo^r  ^f  tbe  possesspr;  ^nid  suce  tl)is  inqui- 
aittQti  W93  sat  0D  foDty  in  the  ^bsenoe  of  the  pet^ 
4ioae]^  ^even  whoa  he  utias  out  of  the  isle,  %fter  aU 
bis  pap^s  h^d  bedn  destroyed,  by  the  fire  at  Port 
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Royal,  my  humble  opinton  is,  that  it  will  be  more 
for  her  majesty's  service,  to  direct  a  grant  to  be 
made  ad  corroborandum  titulum  of  the  petitioner, 
than  to  giv^e  any  countenance  to  the  grant,  which 
brigadier  Handisyd  has  made  of  the  aleven  ne* 
groes  to  the  provost  marshal,  and  secretary,  Mr. 
Rigby. 

jlpril  2, 1708.        •  James  Movntague. 

(19-)  On  the  escheat  of  ambergris,  in  Jamaica^ 
by  the  same  lawyer. 

To  the  right  honorable  the  lords  commissioners 
of  trade  and  plantations. 

May  it  please  your  lordships. 

In  compliance  to  your  lordships^  desires,  sigm*- 
fied  to  me  by  Mr.  Popple's  letter  of  the  12th  of 
this  instant,  November,  I  have  perused  the  extract 
of  brigadier  Handisyd's  letter,  sent  me  inclosed  in 
Mr.  Popple's  letter,  relating  to  some  ambergris 
seized  in  Jamaica,  and  the  prosecution  thereupon, 
and  am  humbly  of  opinion,  that  the  governor  and 
queen's  council  there  have  done  all  that  by  law 
can  be  done,  for  recovery  of  this  ambergris  for 
the  queen;  for  a  jury  have  it  in  their  power^ 
whether  they  will  give  a  general  verdict,  or  a  spe*^ 
cial  verdict,  and  the  most  that  the  queen's  counsel 
can  do,  is  to  desire  them  not  to.  take  upon. them 
the  determination  of  matters,  which,  in  poiut  of 
law,  are  disputable,  but  find  the  £icts  specially. 
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and  submit  the  points  of  Jaw  to  the  judgment  of  ^ 
the  court,  and  this  I  understand  i^as  done  by  tlie 
queen's  attorney-general,  and  Mr.  Brodrick,  but 
the  jury  refused  to  give  a  special  verdict,  and 
found  generally  for  the  defendant  against  the 
iqueen.  This  refractoriness  m  the  jury  is  oftentimes 
seen  in  our  courts  here,  in  England ;  and  when  it 
does  happen,  the  queen's  counsel  are  forced  to 
submit,  unless  they  can  hope  to  get  a  more  favour- 
able jury  returned,  and  then  indeed  they  move  for 
a  hew  trial;  but  in  this  grand  court  of  Jamaica,  I 
understand  it  usually  goes  against  the  crown, 
where  there  is  the  least  shadow  for  so  doing ;  and 
therefore  I  much  question  whether  granting  a  new 
trial  will  be  of  any  avail ;  in  all  likelihood,  it  will 
only  run  the  queen  into  greater  charges  and  ex- 
pences,  for  which  reasons  I  cannot  advise  any 
thing  further  to  be  done,  than  what  has  been  al- 
ready directed  and  attempted. 

Nao.  S3,  1709.  James  Moctntajgue. 

(20.)  On  the  escheat  nf  lands^  and  negroes^  in  Ja- 
maica^ by  the  attorney^general  Northey. 

To  the  right  honorable  the  lords  commissioners 
of  trade  and  plantations. 

May  it  please  your  lordships. 

In  obedience  to  your  lordships'  commands,  sig- 
nified to  me  by  Mr.  Popple,  I  have  considered  of 
the  inclosed  account  of  escheats,  which  your  lord- 
ships received  from  the  lord  Archibald  Hamilton, 


ivith  his  observatipns  tb^p^q,  and  1  ^  {post  hamf 
bly  certify  jour  lord^bifis,  that,  by  an  aot^pass^ 
S  Ut  Noveiriber,  ITQS^  intiU^d  an  apt  for  rai$ii»g  9^ 
revenue  tp  her  majestyj  &c.y  it.  is  proyid^d,  tbat  as 
w^Il  bar  pi9|je$ty'«  <^uit*reats,  fiii^es,  fprfeiturea,  aQ4 
^scbeat9,  ^risiog  wHliia  the  isli^od  of  Jamaica,  a^ 
the  impost  and  revenue  thereby  grante^^  ^U  he 
applied  and  appropriated  to  the  support  of  the 
goxernipent  pf  tliat  island^  ^ud  ^h^  contingeal 
•charges  thereof,  and  to  np  oilier  use^  intent^  or 
purpos^^  ivhatsoeyer;  but  xipt  |o  lessen  biar  ip^r 
jesty's  power  pf  pardoning  and  remitting  iucb 
iines  and  forfeitures^  (and  iQSOi.  thereof  ^|d,)  and 
is  appropriated  to  the  foititkatioqs, 

As  to  the  new  in^^triiictAon  of  the  49th  pf  Fe? 
briiary,  1708^9,  to  tb^  goii^^riiof  restraining  hka 
from  selling  escheats^,  tiU  an  account  thereof  shall 
be  transmitted  to  Britain,  and  directions  neceived 
from  thence,  |  caniiot  say  any  thing  oonpereing 
that  Gon^aint,  which  occasioned  it,  pr  ^ow  that 

• 

complaint  was  supported,  h^vipg  no  accouiit  of  it, 
except  what  appears  in  tlie  order,  by  which  it  arp- 
pears  to  have  arisen  from  persoqsi,  wbpse  titles  had 
been  questioned  on  such  writs  of  epcheatSi  >aD4 
avoided:  thqir  complaimt?  jsieing,  as^ted  in  that 
order,  that  their  titles  to  their  lands  and  negroes 
had  been  so  questioned,  jaotwitbs^ding  they  had 
held  and  enjoyed  the  same  saawy  y^ars>  whicl),  jf 
without  title,  as  by  the  deberntii^a^iofis  oii  tl^ose 
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• 

writs,  it  appears  to  have  been»  it  was  not  a  dis- 
turbance or  oppression,  but  a  just  prosecution  for 
the  rights  of  the  crown.  Another  grievance  was, 
that  when  the  title  of  the  crown  had  been  est^- 
Uished,  the  escheated  estates  had  been  granted  to 
the  prosecutors  and  informers,  which  I  think  also 
not  an  objection,  for  they,  that  had  discovered  the 
title  of  the  crown,  had  reason  to  have  a  preference 
in  purchasing  the  same,  which  could .  not,  by  the 
act  mentioned  in  the  statute,  be  for  less  than  they 
were  valued  at  by  the  jury  finding  the  escheat;  and^ 
in  regard,  the  profits  of  those  escheats  are,  by  that 
act,  (approved  by  her  majesty,)  appropriated  for 
supporting  the  government  of  that  island,  which^ 
bj  the  representation,  is  stated  not  to  be  suffi- 
cient for  that  purpose.  I  do  not  see  any  ob- 
jection against  altering  that  instruction,  and  per- 
mitting the  governor  to  sell,  firom  time  to  time^ 
as  be  is  allowed  to  do  by  that  act,  which  hath 
been  confirmed,  he  being  satisfied  that  the  va- 
lue found  is  a  reasonable  value,  and  remitting 
accounts  thereof,  from  time  to  time,  to  her  ma- 
jesty. 

August  6, 1713.  Edw.  Northey.    ' 

(21.)  On  the  queen*s  right  of  quit-rents,  in  New 
York^  by  the  same  laxvyer. 

To  the  fiirst  gwere,  I  am  of  opinion,  the  se- 
cond patent,  confirming  the  grant,  and  reserving 
a  qait-rent|  is  to  be  taken,  the  quit-rent  by  the 
.first  grant  j  and,  therefore,  that  must  be  accounted 

K 
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for  from  the  first  grant,  the  land  being  cliarged 
with  it. 

To  the  second  quare^  I  am  of  opinion,  this  will  be 
the  same' as  the  other,  and  will  ascertain  the  quit- 
rent,  but  not  discharge  the  arrears;  and  the  words^ 
in  lien  of  all  other  quit-rents,  &c.  import  no  more, 
than  that  the  lands  are  to  be  holden  nnder  that 
rent,  and  nnder  no  other  rent,  service,  &c. ;  and 
therefore  no  other  duties,  &c.  bnt  that  quit-rent» 
and  the  anrears  thereof,  can  be  demanded  for  those 
lands* 

To  the  third  qumrCy  I  am  of  opinion,  the  writ 
of  cessavit  is  only  where  a  tennre  is  created  hy  the 
grant  in  fee-farm,  which  could  not  be  by  the  grants 
before  king  James  the  Second  came  to  the  crown, 
he  being  a  subject ;  but  where  there  is  a  tenure,  «s 
by  the  crown,  (the  crown  not  being  within  the  sta- 
tute of  quia  emptor es  ierrarumy)  the  writ  of  cessavit 
lies.  However,  the  statutes  of  Westminster  8,  and 
Gloucester,  which  gave  the  writs  of  cessavit,  not 
having  been  put  in  practice  on  the  settling  that 
tolony,  nor  enacted  there  since,  I  am  of  opi- 
nion, those  laws  are  not  the  laws  of  that  colony.  - 
July  30,  1715.  Edw,  Nortbey* 

(S2.)  Mr.  Fane's  opinion  on  the  kivg^s  right  to 
treasure-tro^e,  in  the  Bahamas. 

To  the  right  hon.  the  lords  commissioners  for 
trade  and  plantations. 
My  lords. 

In  obedience  to  your  lordships'  conmiands,  sig* 
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to  me  by  Mu  Popple,  I  have  considered  the 
two  cases  naentioned  in  the  letter  of  governor  Fitx* 
williaoii?,  dated  the  ISth  of  November  la$t»  one,  re* 
laling  to  the  right  of  administratioa  to  John  Sini5A 
a  mulatto,,  who  died  intestate,  leaving  %  'wife^  'with<« 
out  any  relatione;  the  other,  relating  to  some 
treasure  foimd  at  Providence,  by  one  of  the  in* 
habttii^ :  and  I  b^g  leave  to  say>  a$.  to  the  first 
eaae^  that  John  $ntt$»  dying  iptesljate,  without  any 
sda(;icA0flbe  mqiety  of  such  estatje^  which;  it  is  stated 
1^  died  in  the  possession  of^  become^  the  right  of 
th^  crowu;;  th^^  other  m<»ety^  his  wife  wiJUl  be  ixi- 
titled  to^  as  he  left  no  children. 

As  to  the  other  case,  if  no  person  can.  legaUjf 
prove  a  property  in  the  treasure  fiwnd,  it  wiU  be 
djeemed  the  property  of  the  crown, 

Feb.  87, 1736.7-  Fran.  F4NB. 

(23.)  The  attamey^generai  Nar^hejf's  opinion,  (ff 
the  fueen*s  right  to  rvyal^K  ^f  ^^  Vork- 

The  pleading  is^inforpial  on  both  sid<ts»  for,  ^t^ 
the  plea  of  the  defendant,  alleging;  s^  prescription 
in  the  inhabitants  of  the  townofSouthton,  to  take 
whales  on-  the  high  seas  and  coasts  of  the  same^ 
aqd  convert  them  to  their  own  use,  i&  ill,  for  al* 
thougji  roya)  fishjes  may  be  claimed  by  prescript 
tipq,  yet  a  prescription  cannot  be  laid  in  the  in- 
h4bitan^>  ^nd  New  York  being  gained  tq  the 
crown  oif  ^i)g^^,  within  tiifie  of  xpevQry,  no  pre- 
scriptvH^  0^  be  th^r$  against  the  crown ;  ne^t  the 
»v««Wft  the  day  ^n/iy^W  IwJ  in  thft  i|)ffixma- 
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tion^  and  the  whales  coming  to  his  hands  by  find« 
ihg,  and  his  conversion,  is  ill.  The  prosecutor'^ 
repKcation  is  also  a  mistake,  that  royal  fish  cannot 
be  claimed  but  by  grant,  and  'the  traverse  o(  the 
prescription,  which  should  have  been  demurred  to, 
because  not  well  alleged. 

The  rejoinder  denying  the  queen,  cannot  be  de* 
vested  but  by  grant  ^  being  taken  by  protestation 
is  well  enough,  that  being  matter  of  law,  and  not 
fact,  and  joining  issue  on  the  traverse  of  the  pre* 
scription  was  well,  and  no  occasion  for  the  prose- 
cutor's demurrer ;  however,  the  plea  of  the  defend* 
ant  being  ill,  I  am  of  opinion,  judgment  ought  to 
be  given  for  the  queen. 

July  SO,  1713.  Edw.  Northbt. 

(94.)  Tlic  opinion  of  the  attomof  and  solicitor^ 
general,  Ryder,  and  Murray,  on  the  king^s  right  to 
the  territory  of  Avaton,  in  Newfoundland,  whibh 
had  been  granted  to  sir  George  Calvert,  in  1623. 

To  the  right  hon.  the  lords  commissioners  for 
trade  and  plantations. 

May  it  please  your  lordships. 

Pursuant  to  your  lordships'  desire,  signified  to 
us  by  Mr.  Pownall,  your  lordships*  secretary,  in  his 
letter  of  the  SOth  of  November  last,  enclosing  the 
copy  of  a  petition  presented  to  his  migesty  by  lord 
Baltimore,  and  referred  to  your  lordships,  by  otder 
of  the  lords  of  the  committee  of  council  for  plantttF 
tion  affairs,  and  informing  us  that,  as  it  appeared 
to  your  lordships  a  matter  of  great  importance. 
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yoa  desired  our  opinion  upon  it;  and  Mr.  Pownall, 
at  the  same  time^  was  pleased  to  send  us  two  books 
of  your  lordships'  office^  the  one  containing  a  re- 
presentation made  by  the  board  of  tr^e  to  his 
msyesty,  in  1718»  relative  to  the  state  of  Newfound- 
land I  the  other  containing  a  variety  of  authentic 
papers^  some  of  which  are  referred  to  in  the  said 
petition^  and  which  appeared  to  be  necessary  for  our 
information  upon  this  occasion^  which  books  and 
papers  are  herewith  returned. 

We  have  taken  the  said  petition,  books,  and 
papers,  into  our  consideration,  and  we  have  been 
attended  by  lolrd  Baltimore,  and  his  agents,  and 
heard  what  they  had  to  oni;r  in  support  of  the  said 
petition ;  as,  notwithstanding  the  determination,  in 
I660,  in  &vour  of  the  grant  in  1623,  there  is  no 
evidence  of  any  actual  possession  of  the  province 
claimed,  or  exercise  of  any  powers  of  government 
tbere^  by  the  Baltimore  family ;  on  the  contrary, 
it  is  most  probable  that,  at  least  from  the  year 
1638,  they  have  been  out  of  possession.  And  as 
from  the  year  I669,  there  have  been  many  pro* 
ceedings^  which  appear  from  the  said  books  and 
papers,  and  even  an  act  of  parliament,  passed  in 
the  reign  of  king  William  the  Third,  inconsistent 
with  the  right  now  set  up,  without  taking  the  least 
notice  thereof,  and  without  any  claim  or  interposi* 
tion  on  the  part  of  the  Baltimore  family ;  and  as  the 
king^s  approbation  of  a  governor  ought  to  be  in 
consequence  of  a  clear  title  of  proprietorship,  we 
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are  humbly  of  opinion,  thai  it  is  not  advisable  for 
his  majesty  to  comply  with  the  said  petition, 
April  5 y  1754.  D.  Ryder. 

Vf.  MURRAT. 

(2,5.)  TTie  opinion  of  the  attorney-general  Har^ 
courts  on  the  jueen's  right  of  escheat ,  to  an  estate  in 
Jamaica, 

My  lord. 

In  dbedience  to  your  lordships'  commands,  I 
have  perused  an  act,  passed  in  Jamaica,  to  enable 
Cary  Bodle,  and  others,  to  sell  lands,  &c.  and  am 
humbly  of  opinion,  that' act  is  not  fit  to  be  con* 
iBrmed, 

The  act  recites,  that  king  Charles  the  Second 
granted  two  parcels  of  land,  containing  one  thou* 
sand  one  hundred  acres,  and  four  hundred  acresr,  to 
J5orothy  Bannister,  and  her  heirs  for  ever;  and  that 
iDorothy  Bannister  conveyed  the  same  to  Dorothy 
Wait,  and  her  heirs  for  ever;  and  that  Dorothy 
Wait  afterwards  married  with  Theodore  Cary, 
escjt 

The  act  likewise  recites^  that  king  Charles  the 
Second  granted  five  hundred  acre^  of  land  toTheo* 
dore  Cary,  and  his  heirs,  and  that  Theodore  Cary 
died  without  heirs ;  and  that  king  James  the  Se- 
cond, by  his  letters  patent  of  escheat,  dated  the 
l4th  day  of  January,  in  the  fourth  year  of  his 
reign,  granted  to  Dorothy  Carj^  and  John  Bodle^ 
and  their  heirs,  the  said  fi^e  hundred  acres. 

The  act  likewise  recites,  that  John  Bodle  inter* 
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HMmied  with  Elizabeth,  the  grandaugfater  of  the 
Mid  Dorothy  Gary,  and  had  issue  by  her  (Cary) 
John  and  Thomas,  and  that  Dorothy  Cary,  by  her 
will,  gave  to  John  and  Thomas  six  hundred  (xounds 
each,  at  their  ages  of  one  and  t\f enty,  and  aH  the 
Mat  of  her  estatei  lands,  taaements,  &c«  to  the  said 
Cary  Bodle  for  his  Kfej  and  to  the  heirs  of  his  body, 
lawfully  to  be  begatten,  nith  such  remainders  ovei* 
In  defaoH  of  issue  of  Gary,  as  in  the  will  are  men* 
tioned«  Thd  act  likewiae  recites,  that  John  Bodle, 
the  father  of  the  said  Theodore,  bad  contracted 
great  debts,  in  endeavouring  to  improve  the  estate; 
and  that  Gary  Bodle,  by  reason  of  the  entail  in 
Dorothy's  will,  conld  not  sell,  without  an  act  of 
the  assembly  for  that  purpose ;  and,  thereupon,  tms* 
toes  are  appointed  to  sell  one  thousand  one  hun- 
dred, four  hundred,  and  five  hundred  acres,  and 
the  purchasers  are,  by  the  act,  secured  in  the  en- 
joyoieiit  theree£  This  act  I  take  to  be  liable  to 
the  ft^Uowing  objections  : 

]  8t.The.five  hundred acresare  recited  to  have  been 
-escfaeflfeed  to  the  crown,  on  the  death  of  Theodore 
Cary,  without  heir,  and  the  grant  thereof,  by  king 
Jnnes,  is  mentioned  to  be  after  his  abdication, 
viz.  on  the  14th  day  of  January,  in  the  fourth 
year  of  bis  reign*  If  no  sufficient  grant  has  been 
made  since  the  escheat,  tlie  title  remains  still  in  her 
■i^esty* 

dd.  Sopposing  Dorothy  Cary  to  have  a  good 
title,  and  the  three  several  parcels  well  devised  by 
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her  will,  y 6t  I  see  no  necess it  j  for  an  act  of  adsenw 
biy  to  enable  Gary  Bodle  to  sell ;  for  though  the 
first  words  in  her  will  devised  the  estate  to  him 
during  his  life  only,  yet  the  immediate  follow* 
iug  words  (and  to  the  heirs  of  his  body  lawfully  to 
bie  begotten)  enlarge  his  estate,  and  make  him 
tenant  entail,  and  consequently  he  has  a  power 
to  sell,  without  the  aid  of  an  act* 
:  3d.  I  conceive  the  want  of  a  saving  clause  in  thit 
act  to  be  a  further  objection  against  her  majesty^s 
approving  the  same. 

July  12,  1707.  Sim.  Harcourt. 

(26.)  The  opinion  of  Mr.  Jackson  on  th€  king^s 
right  to  the  white  pine-trees  groming  on  the  Kenno- 
beck  River.  , 

To  the  right  honorable  the  lords  commissioners 
for  .trade  and  plantations. 

May  it  please  your  lordships. 

In  humble  obedience  to  your  lordships'  com^ 
mands,  signified  to  me  by  Mr.  PownalPs  letter  of 
the  16th  instant,  I  have  taken  into  consideration 
the  paragraph  extracted  from  a  letter  of  the  sur- 
veyor-general  of  his  majesty's  woods,  in  America^ 
inserted  therein,  together  with  the  two  law  reports 
accompanying  the  same. 

The  paragraph  states  a  claim  made  by  the  pro^ 
prie/ors  of  an  extensive  tract  qf  land  upon  both  sides 
of  Kenneheck  Rioer,  on  which  there  is  an  abundant 
growth  fffthe  best  pine  timber y  and  which  tract  the 
proprietors  allege  to  be  prhate  property;  not,  as  I 
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conceive,  because  it  is  parcel  of  the  province  of 
Main,  (within  which  only  part  of  it  lies,)  but  be- 
cause  it  is  not  the  property  of  the  province  of  the 
Massachusets  Bay,  nor  indeed  of  any  other  corpo;. 
rate  body,  but  is  the  property  of  a  set  of  private 
parties.    * 

I  have  likewise  considered  the  question  stated  in 
Mr.  Pownall's  letter,  namely.  Whether,  by  the  provi- 
sions o/*  the  statute  of  the  second  of  George  the  Second, 
Cap.  35.  whitepine-treesyofthediameterof twenty-four 
inches  or  upwards  ^  at  twehe  inches  from  the  ground, 
growing  upon  any  tract  of  land,  possessed  under  a 
grant  of  the  council  of  Plymouth,  may  or  may  not 
be  felled,  ^without  a  licence  from  the  crown:  and  am 
humbly  of  opinion,  that  in  case  the  soil  or  tract  on 
which  such  white  pine-trees  grow  was  private  pro* 
perty  before  the  7th  of  October,  1 690,  they  may 
be  cut  without  a  licence  from  the  crown,  notwith- 
standing any  provision  of  the  statute  of  the  2d  of 
George  the  Second. 

Hiat  act  appears  to  me  to  have  been  intended 
to  obviate  the  doubt  that  gave  occasion  to  the 
question  stated  in  1 726,  to  the  then  attorney  and 
solicitor-general  for  their  joint  opinion,  whose  an- 
swer is  contained  in  one  of  the  reports  transmitted 
to  me:  that  donbt  arose  upon  the  8th  Geo.  J,  which 
was  alleged  to  amount  to  a  release  pf  the  crown's 
right  to  part  oi  the  reservation  contained  in  the 
charter  of  the  Massachusets  Bay.    This  doubt  is 


1 3i  Opmwns  of  [O/tke  Kim^s 

now  totally  removed^  and  the  siagle  question  that 
can  occur  on  the  iM  Geo.  II,  is»  whether  the  soil 
in  question  was  actually  private  property,  beibro 
the  7th  of  October,  l690>  not  whether  it  13  within, 
fir  not  within,  a  township. 

The  claim  of  the  Kennebeck  company  (the  pro- 
prietors mentiooed  in  the  surveyor-general'^  letter) 
is  founded  on  a  grant  from  the  coiUiCil  of  Ply- 
noonth,  long  antecedent  to  the  7th  October,  109O, 
and  I  am  therefore  of  opinion,  that  in  case  their 
title  be  well  derived,  (of  which  I  do  not  pretend  tp 
judge,)  tliey  are  exeitopt  from  the  penalties  of  the 
Sd  Geo.  IL  I  should  have  been  ii^clined  to  think 
M^  had  that  company  been  a  corporation,  but  this 
is  not  now  the  question,  as  they  are  a  mere  part* 
nersbip. 

Bnt  I  think  it  my  duty  to  remark  to  your  lord- 
flhips,  that  although  white  pine-trees,  growing  upon 
the  soil  possessed  by  private  persons^  under  a 
grant  of  the  council  of  Plymouth,  are  not  the  ob- 
jects of  preservation  under  the  2d  of  Geo.  II;  yet, 
in  case  ib^y  do  not  grow  within  the  limits  of  some 
township,  they  seem  to  come  within  the  provisions 
of  the  8th  of  Geo.  L  cap.  12. 

May  SS,  177U  Rich*  Jacksok. 

(£7.)  2'he  opinion  oftlte  same  a^uruel  on  the  com- 
etrnction  of  the  8  Geo.  hfor  the  preservation  of  the 
white  pine- trees  in  New  England. 
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To  the  right  honorable  the  lords  commissioiiers 
for  trade  and  plautations. 
M^  lords. 

In  obedience  to  your  lordships'  comtnandst 
vhicb  I  liad  the  honour  to  receive, from  Mr.  Poww 
nail  the  30th  of  H^  months  I  have  considered  tl)e 
clause  of  tfee  act  of  the  Mi  of  Geo.  I.  ci^.  18,  in« 
tendied  for  the  preservation  of  white  pine-trees,  in 
neveral  profinces  therein  immed,  in  America,  and 
ant  of  opinion,  that  white  pine-trees,  growing  en 
any  lands  in  the  prctoince  of  Massachusets  Bay^  not 
erected  into  a  townships  cannot^  under  the  pravisi£im. 
end  reservations,  of  that  statute,  be,  in  any  case^ 
cut,  felled,  or  destroyed,  without  a  licence  from  the 
rown. 

I  beg  leave  to  add,  that  I  conceive  the  statute  of 
4d  Geo.  II.  cap,  35,  has  not  removed  the  restric- 
tions imposed  by  the  former  act,  but  has,  on  the 
contrary,  still  narrowed  the  right  of  felling,  to  such 
white  pine«trees  only,  as  grow  on  private  property : 
and  (by  an  explanation  of  tiie  province  charter)  in 
the  case  of  trees  of  a  certain  description,  to  such  as 
grow  on  land  that  was  private  property,  before 
the  7th  of  October^  lG90,  I  take  it,  that  as  the 
law  now  stands, 

L  No  man  can  cut  white  pine-trees,  in  any  part 
of  America,  without  licence,  unless  they  grow  on 
private  property. 

2»  Not  in  Nova  Sfotia,  New  England,  New  Jer* 
sey,  or  New  York)  unless  they  grow  within  a  town* 
ship. 
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d.  That  in  the  province  of  Massacbusets  Bay^ 
no  man  can  legally  cut  white  pine-trees^  twenty^ 
four  inches  diameter^  twelve  inches  from  the 
ground,  unless  they  both  grow  within  a  township, 
atid  on  land  that  was  actually  private  property, 
prior  to  the  7th  of  October,  l690. 

How  far  it  may  be  expedient  to  continue,  or 
remove^  the  restriction,  as  to  property  without  the 
bounds  of  a  township^  or  in  any  other  respect,  is 
for  the  consideration  of  your  lordships  and  the 
legislature.  It  is  certainly  obvious,  that  though 
the  law  gives  a  protection  to  such  trees  growing 
on  private  property,  which  they  would  not  other- 
wise have  had,  it  deprives  them,  at  the  same  time, 
of  another  protection  (the  vigilance  and  care  of 
the  owner)  that  might,  perhaps,  have  been  more 
efficacious,  as  experience  has  shown  it  to  be  in 
most  other  cases* 

June  5,  177L  Rich.  Jacksok* 

Second.     Of  the  king^s  power  of  taxatiop. 

9 

( 1 .)  The  opinion  of  the  attorney* general  Northey^ 
that  the  queen  might  direct  io  he  levied  a  tax  <m  the 
conquered  part  of  St.  Kiti^s^  in  ]  704. 

In  obedience  to  your  lordships^  commands,  sig* 
nified  to  me  the  4th  inst.  by  Mr.  Popple,  I  have  con* 
sidered  of  the  annexed  presentment  of  the  commis* 
sioners  of  her  majesty's  custoips,  and  also  of  the  ex- 
tract of  colonel  Codrington's  instructions,  and  am  of 
opinion,  that  those  instructions  are  not  material;  in 
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anjissoTt,  to  the  matter  contained  in  the  presentment, 
it  being^nlya  power  to  letand  dispose  of  lands.  As  to 
the  presentmentof the  commissioners  of  the  customs, 
I  am  <^  opinion,  that  the  officers  of  the  £nglish  part 
of  St.  Christopher's  had  no  authority,  by  virtue  A>i 
the  plantation  act»  made  there  for  the  four  and  a 
half  per  cent,  on  goods,  to  levy  the  same  for  goods 
exported  from  that  part  of  St.  Christopher's  lately 
gained  by  conquest  from  the  French,  that  law  ex« 
tending  only  to  such  part  of  St  Christopher's  as 
belonged  to  the  crown  of  England,  when  that  law 
was  made;  but  her  majesty  may,  if  she  shall  be  so 
{leased,  under  her  great  seal  of  England,  direct 
aad  command '  that  the  like  duty  be  levied  for 
goods  to  be  exported  from  the  conquered  part;  and 
that  command  will  be  a  law  there,  her  majesty,  by 
her  prerogative,  being  enabled  to  make  laws,  that 
will  bind  places,  obtained  by  conquest,  and  all  that 

shall  inhabit  therein. 

« 

Jan.  IS,  1703-4.  Edw.  Northet. 

(2.)  Tke  same  Umyer's  opinion,  that  the  queen 
might  legally  take  off  the  duty  of  Jive  shillings  per 
tan  on  French  ships,  when  the  English  ships  should 
be  exempted  from  paying  the  duty  ofjijty  sols  per  ton 
in  France. 

To  the  queen'^  most  excellent  umjesty. 
May  it  please  your  most  excellent  msyesty; 

My  lord  visctou9t  .Bolingbroke  having  signified 
your  majesty  ^s  commands  tome,  to  consider  of  the 
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business  of  the  duty  of  five  shiliiags  |>er  ton^  laid 
upon  French  ships  here  in- England^  and  tbe  impo^ 
sition  of  fifty  sols  per  ton  on  English  shipping  in 
Fraqce,  and  to  report  to  your  majesty  my  opinoMi^ 
whether  the  said  duty  of  five  abillings  per  ton^ 
being  unappropriated  rooney^  yonr  majesty  is  not 
at  Kbert}%  by  law,  to  take  it  off»  at  the  same  time 
that  tlie  French  take  off  the  fifty  sols  per  ton  on 
English  shipping9  if  your  majesty  Aall  think  fit} 
or  whether  the  words  of  the  act  must  be  Uterally 
observed^  and  the  duty  of  five  shillings  per  ton  on 
French  shipping  cannot  be  taken  off  tili  thiee 
months  after  the  taking  off  the  fifty  sols  per  ton  ii| 
France.  And  I  am  humbly  of  opinion,  that  the 
duty  of  five  shillings  per  ton  being  unappropriated^ 
and  the  French  effectually  taken  off  the  fifty  sols 
per  ton  on  English  shipping,  your  majesty  may 
lawfully  direct  the  commissioners  of  the  customs  to 
forbear  taking  the  said  five  shillings  per  ton  on 
French  shipping  for  three  months,  and  then  by  the 
act  of  navigation,  laying  that  duty,  the  same  will 
determine. 

Sept.  50,  1713.  Emv-  Northiv, 

(S.y  See  the  opinion  of  ike  attomtj^  and  solicitor^ 
general,  Yorke,  and  Wearg^  on  the  king*s  ptwer  ^ 
taxation  mar  omjuered  countries^. 

*  TbM  bead,  II.  No*  f. 
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Third.    Of  the  king^s  grants. 

(1.)  7%t  opinion  of  the  attorney  •general  Treby^ 

in  1689,  on  a  grants  for  iife,  of  anc&tor  of  the  Vir-^ 

ginia  revenue. 
A  letter  to  the  attorney-general,  with  Mr.  Ayle- 

way's  patents 

Sin    .        Council  Chamber i  June  Htl683m 

The  right  boa.  the  tords  of  the  coqimiUee  for 

trade  and  plantations,  having  c(>nj9idefed  the  pet^ 

tion  of  Mr.  Robert  Ayleveay,  referred  to  their 

tordsUlps,  by  his  m9^sty's  wder  of  the  34  of  May 

hst^  praying  to  be  admitted  %q  the  oflffce  of  aqditor- 

general  i4  Virgipia,  pursuant  tQ^  leUers,  pal^ent  in 

timt  Ji^ehalf,  their  Ivrdshipa  have  ordered  a  copy  ^f 

ike  wid  lettens  patent  to  be  seat  to  you  for  your 

opinioUa  whether  the  petitioner  be  legally  stated  in 

the  smA  office,  and  whetlier  be  be  not  oblig^  to 

give  hia  personal .  attendance,  in  the  execujtiop 

thereof,  in  Virginia,  at  least  if  his  msye^^ly  shal^I 

^require  it. 

Wm.  Blathwayt. 
The  petitioner,  Mr.  Ayleway, 

brings  you  the  original  patent 

with  this. 

June  2S;  1»»9- 

I  have  perused  the  letters  patent  of  January 
15,  in  the  twentieth  year  of  the  reign  of  king 
Charles  the  Second,  whereby  the  said  king  grants 
to  Robert  Ayleway  the  office  and  place  of  audi- 
tor-general of  Virginia,  for  his  Kfe^  and  1  con. 
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ceive  the  same  to  be  a  good  grant  in  lavir^  and 
that  he  may  execute  the  place,  by  deputy,  with- 
out personal  attendance,  provided  his  deputy  be 
sufficient. 

Geo.  Trxbt. 

(2.)  Mr*  LamVs  opinion  on  the  appointment  of 
sheriffs,  in  New  Jersey. 

To  the  right  hon.  the  lords  commissioners  for 
trade  and  plantations. 
My  lords. 

In  pursuance  of  your  lordships*  commands,  sig- 
nified to  me  by  Mr.  Hill's  letter  of  the  18th  of  July 
last,  I  have  reconsidered  an  act,  passed  in  Neur 
Jersey,  in  January,  1747,  intitled,  **  An  act 
to  oblige  the  several  sheriffs,  in  this  colony  of 
New  Jersey,  to  give  security,  and  take  the  oaths, 
or  affirmation,  therein  directed,  for  the  due  dis- 
charge of  their  offices,  and  to  prevent  their  too 
long  continuance  therein." 

I  find  in  my  report  made  to  your  lordships,  the 
fiSd  of  January  last,  that  I  made  no  objection  to 
this  act  in  point  of  law,  as  it  appeared  to  me  that 
acts  of  the  like  nature,  in  regard  to  sheriffs,  have 
passed  in  some  of  the  neighbouring  provinces. 
Which  have  been  confirmed  here,  and  it  is  upon  the 
plan  of  those  acts,  that  this  act  seems  to  have  been 
firamed. 

As  for  the  reasons  of  this  act  being  passed  within 
this  province,  the  governor,  who  gave  his  assent 
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thereto,  I  suppose  has  informed  yout*  lordships, 
pursaaiit  to  his  instructions^  and  it  seems  very 
proper  he  should  have  done  so,  as,  by  this  act,  th6 
limiting  the  time  of  the  continuance  of  a  sheriff  ib 
his  office,  is,  in  some  respect,  restraining  ihe  y^Hei 
he  derives  from  the  crown  of  appointing  shel^^ 
which,  before  this  act  passed,  was  without  limitsk 
tion,  and  so  was  the  poWer  of  the  eroWn,  in  Bh^« 
land,  formerly ;  but  by  several  acts,  that  haVe  bM<f 
passed  here,  the  legislature  have  limited  th6  ivtk'i 
of  a  sheriff  serving  in  his  office  :  Therefore  it  ap*^ 
pears  to  me,  that  as  some  of  the  neighbouring  pro-^ 
vinces  have  found  reason  to  pass  acts  of  this  na-^ 
tare,  which  are  now  subsisting ;»  and  as  the  legis- 
lature here  have  also  found  reason- heretofore  t6 
pass  act$,  limiting  the  time  of  a  sheriff's  continu- 
ance in  his  office,  that  there  may  have  b^en  i^ea«' 
sons  to  induce  the  legislature  of  this  province  ttf 
do  the  same,  all  which  must  be. submitted  to  your 
lordships,  and  from  the  information  you  have  rcf^ 
ceived,  how  &r  you  think  proper  to  recommend  the 
confirming  of  this  act. 
Lincoln's  Inn,  Sept.  30,  1749.         Mat.  Lahb.  . 

(8.)  Mr.  Fane's  opinion  on  the  king's  pmer  t^ 
confirm  the  titkt  to  land  in  Connecticut. 

To  the  right  hon.  the  lords  commissioners  for 
trade  and  plantations. 
My  lords. 

In  obedience  to  your  lordships'  commands,  dg* 
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ttified  to  me  by  Mr.  Popple's  letter,  transmitting 
to  me  copies  of  the  charter  of  Ck>nnecticutj  aud  the 
petition  of  the  agents  of  that  colony ;  and  also  the 
iqe^orial  of  Mr.  Winthorp;  and  desiring  my  opi« 
nioq,  whether  his  majesty  can,  by  virtue  of  his  pre- 
rogative, aifd  without  the  assistance  of  parliament^ 
gfictify  tlie  said  cqlony  in  their  request  ?  I  have 
C9n?idered  of  the  same,  and  beg  leave  to  observe 
to  your  lordships,  ths^t  I  cannot  pretend  to  gay 
whether  the  king,  by  virtue  of  his  prerogative,  can 
do  wj^at  is  desired  by  the  petitioners.  But  I  must 
submit  it  to  your  lordships'  consideration,  suppQs-i 
ing  the ,  Iqing  ha4  a  povyer,  by  his  prerogative,  of 
gratifyiiig  the  request  pf  this  cplony,  whether,  un- 
der the  circumstances  of  this  c^$e,  it  would  not  be 
* 

Qpre  jTor  hi^  majesty  *s  service  to  take  the.  assistance 
of  parliament^  as  that  method  will  be  tlie  least 
liable  to  objection,  as  well  as  tlie  most  certain  and 
^(fectual .  manner  of  gratifying  the  request  of  tl^ 
petitioners  ? 

Nw.  24,*  1730.  Fran.  Fan£.     , 

(4.)  The  opinion  of  the  attorney  and  solidtor- 
g^neral,  Ryder,  and  Murray^  on  the  king's  right  to 
make  new  grants  of  land,  in  New  Hampshire. 

New  Hampshire. — State  of  the  case  with  respect 
t(0  certain  townships  and  tracts  of  land  granted 
by  the  governments  of  the  Massachusets-Bay,  and 
Connecticut,  in  New  England,  which  townships 
and  tracts  of  land  are .  n.qw  part  of  the  province 
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of  New  Hampshire^  by  the  determination  of  tiie 
boundary  line  between  that  province  and  the  pro* 
Tince  of  the  Masachusets-Bay,  in  the  year  I75t« 

Disputes  having,  for  a  long  time,  subsisted  be- 
tween  the  provinces  of  the  Massachusets-Bay  and 
New  Hampshire,  with  respect  to  their  bcnindariesy 
ia  1733,  a  petition  was  presented  on  behalf  of  the 
provtDce  of  New  Hamp^hir^  praying  that  commis* 
sioners  might  be  appointed  to  ascertain  the  bound* 
aries.  .      • 

Upon  hearings  of  both  parties  before  the  attor* 
oey  and  solicitor«general,  the  board  of  trade,  and 
the  council,  his  majesty  was  pleased,  by  h\s  order 
in  council  of  the  9th  of  February,  1796»  to  direct 
that  a  commission  should  be  prepared,  and  pass 
under  the  great  seal,  authorizing  conmiissioners  to 
mark  out  the  dividing  line  between  the  provinces 
of  the  Massacbusets-Bay  and  New  Hampshire, 
giving  liberty  to  either  party  tiierein,  who  thought 
themselves  aggrieved,  to  appeal  therefrom  to  his 
majesty  in  council.  In  pursuance  of' his  majesty's 
said  commission,  commissioners  met  and  reported 
their  determination  specially,  upon  which  both 
provinces  appealed  to  his  majesty  in  council;  and 
afterwards  their  lordships  reported  to  his  majesty, 
as  their  opinion,  that  the  northern  boundaries  of 
the  Massachuset^-Bay  are,  and  be,  a  similar  curve- 
line,  pursuing  the  course  of  Merimac  River,  at  three 
miles  distance  from  the  north  side  thereof,  begin^ 
ning  at  the  Atlantic  Ocean,  and  ending  at  a  point 

X.2 
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im  north  of  a  place  in  the  pUm  returned  by  the 
said  comtntssioners^  called  Parrtuket  FatK  ^nd  a 
straigbt  Ime  drawn  from  thence  due  west,  crossing 
the  said  riv^er  till  it  meets  with  his  majesty's  other 
governmenbi ;  and  that  the  rest  c^  the  conrniission* 
era  mA  ret)ort^  or  determination,  be  affirmed  by 
kis  majesly^.  In  1 7SS,  bis  majesty  was  pleaised, 
with  the  ndtiee  of  bis  privy,  council,  to  approve  of 
tbekr  lord^ipa^  report,  and  to  confirm  it  accord-^ 
ingly,  in  consequence  whereof  the  line  has  been 
soarkedtot. 

In  the  years  \135j  and  \T36y  while  the  app^iis 
frooh  both  tbe  Massachusets*Bay  and  New  Hamp* 
ahire  wer^. depending  before  his  majesty,  the  ge« 
neral  asaepibly  of  the  M'assacbosets^Bi^  granted 
above  thirty  townships  between  the  rivers  Meri* 
mae  and  Coanecticut,  whidi  townships,  upoii  the 
running  c£  the  boundary  line  in  1738,  fell  within 
the  province  of  New  Hampshire:  the  conditions  of 
these  grants  were,  that  the  grantees  should  settle 
the  said  townships,  within  three  years,  after  the 
date  of  their  respective  grants ;  hut  this- condition 
has  been  performed  by  very  few,  if  by  any,  of  the 
grantees,  no  obligation  to  pay  quit-rents,  or  a  resert 
vation  of  pine  tree§,  fit  for  the  service*  and  supply 
of  his  majesty^siiavy,  are  inserted  in  any  of  these 
grants,  although  no  grant  ought^  in  good  policy, 
tjo  be  made  of  any  lands,  in  any  part  of  North 
America,  without  both  these  provisions,  which  have 
been  thought  of  so  much  importance,  and  so  ab*. 
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solutely  necessary,  fur  the  public  service,  that  Mr. 
Wentworth,  his  majesty^s  governor  of  New  Hamp* 
fihire^  was  particularly  instructed,  in  the  year  1741, 
never  to  pa^s  any  grant  of  lauds,  wttliout  enjoin* 
iog  express  conditions  of  cultivation,  the  reserva- 
tion of  quit-rents,  and  the  preservation  of  such 
pines,  as,  are  of  si^e  for  the  use  of  his  majesty's 
navy. 

There  are  also  about  sixty  thousand  acres  of 
land,  situated  on  the  west  side  of  Connecticut 
river,  which  were  purchased  by  private  persons 
from  the  government  of  Connecticut,  to  whom  that 
land  had  been  laid  out  by  the  government  of  the 
Masflachusets*Bay,  as  an  equivalent  for  two  or 
three  townships,  which  the  Massachusets^Bay  pur» 
chased  from  Connecticut  government :  this  tract  of 
Jand^  by  the  determination  of  the  boundary  Hoe  in 
1738,  is  become  a  part  of  New  Hampshire,  but 
the  proprietors  of  it  are  subject  to  no  conditions  of 
improvement,  and  the  land  lies  waste  and  unculti* 
vated. 

.  .  Qj'c^tpii.— ^Whether  the  crown  can  resume  the 
lands  granted  by  the  province  of  the  Massachu* 
sets- Bay,  under  condition  of  cultivation,  those  lands 
being  now  become  a  part  of  New  Hampshire,  by 
the  running  of  the  boundary  line  in  17^89  in  caMS 
where  the  proprietors  have  not  performeAthe  con- 
dition of  their  grants;  and  if  the  crown  can,  what 
is  the  most  advisable  an    regular  method  of  mak* 

.  ing  such  resumption  ?  Whether,  ip  the  case  of  the 
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lands  granted  away  by  the  province  of  the  Massa- 
cbusets-Bay,  to  particular  persons,  Without  any 
condition  of  cultivation,  the  crown  can  now  en- 
force the  proprietors  of  such  lands  to  cultivate 
them,  or  oblige  them  to  take  these  lands  under 
new  grants,  upon  the  said  lands  being  made  a  part 
of  the  province  of  New  Hampshire,  by  the  deter- 
mination of  the  boundary  line,  in  IT^'JS  ? 

We  are  clearly  of  opinion,  the  crown  may  re- 
Mme  the  lands  granted,  on  condition  of  settling 
within  three  years,  where  there  has,  injactj  been 
no  settlement*     With  regard  to  lands  granted  by 
the  MassachusetSi^Bay,  without  any  such  express 
condition,  where  there  has  been  no  settlement,  as 
they  appear  now  to  have  been  no  part  of  that 
province,  their  gi*ants  are  in  themselves  void,  as 
against  the  crown,  and  there  appears  no  ground  to 
support  them,  but  on  the  foot  of  the  direction, 
which  we  find  to  have  been  given  in  an  order  of 
council  of  the  22d  of  January,  1735,  when  the  com- 
mission, for  marking  the  dividing  line  between  the 
two  provinces,  was  first  directed,   viz,  that  due 
care  should  be  taken,  that  private  property  might 
not  be  affected  by  it.    We  do  not  find  that  this 
direction  was  continued  either  in  the  order  of  the 
9th  of  February,  1736,  on  which  the  present  com* 
mission  issued, or  in  the  commission  itself;  or  that 
the  commissioners  have,  in  their  report,  taken  no- 
tice of  any  such  private  rights,  or  that  they  are 
$aved  in  the  final  order  of  council,  that  establishes 
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the  boundary  line.  However,  considering  •  the 
manifest  intent  of  these  sort  of  grants^  whether  ap« 
pearing  from  the  general  nature^  or  the  particular 
recitals  or  considerations  of  them;  that  the  country 
may  be  settled  and  inhabited,  and  the  tacit  condi- 
tion attendant  on  them ;  that  the  lands  should  be 
settled  in  a  reasonable  time^  we  think  due  care  will 
be  taken  of  the  private  property  arising  from  these 
grants,  if  his  majesty  shall  be  pleased  to  give  these 
sort  of  proprietors  a  reasonable  time  to  come  in^ 
and  accept  of  new  grants,  upon  terms  of  settling 
the  lands  within  a  certain  time,  reserving  the  old 
qultp^rent,  and  pines  fit  for  his  majesty*s  navy^ 
and  in  case  of  their  not  accepting  these  terms,  his 
majesty  may  resume  the  lands. 

The  proper  manner  of  making  such  resumption, 
after  such  default,  is,  by  making  new  grants  to 
such  as  shall  be  willing  to  accept  them,  at  such 
rents,  and  on  such  terms  as  shall  be  thought  most 
advisable. 

August  14,  1752.  D.  Ryder. 

W.  Murray. 

(5.)  The  opinitm  of  the  attorney^generaly  Vorke, 
en  the  manner  of  discussing  objections  to  the  king^s 
grants. 

Sir.  Lincoln's  Tnn,  Dec.  23,  1725. 

I  received  your  letter  to  Mr.  Solicitor-general, 
and  myself,  reminding  us  of  the  reference  from 
the  lords  commissioners  of  trade  and  plantations, 
upon  the  papers  transmitted  by  major  Drisdate^ 
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lieutenanUgovernor  of  Virginia.  We  have  long 
ago  considered  those  papel*s,  so  far  as  it  was  possi« 
bl^  for  us  to  do,  without  being  attended  by  the 
agents  of  parties  concerned ;  but  a  caveat  having 
\>een  entered  in  my  office,  on  the  behalf  of  colonel 
Spqtswood,  who  claims  a  property  in  the  flatters 
in  question,  against  any  report  being  made  with* 
out  bis  being  heard,  according  to  the  pommon 
course  of  proceeding,  no  report  could  be  made  till 
he  had  an  opportunity  of  laying  his  objections  be« 
fore  us.  The  method  of  doing  this  is,  for  the 
ag^ut  of  the  province  to  summon  the  party  enter* 
ing  the  caveat  to  attend,  to  mal^e  out  his  objec- 
tipns  at  a  time  appointed,  and  then  both  si(les  may 
be  beard,  or  if  nobody  attends  oa  the  behalf  of  the 
person  entering  the  caveat,  a  report  will  be  made 
^  parte.  The  want  of  doing  this  has  occasioned 
the  delay,  for  the  agent  of  the  province  has  never 
applied  for  a  report,  or  for  a  summons,  to  call  colo* 
nel  Spotswood,  or  his  agent,  before  us,  I  do  not 
mention  this  so  as  to  blame  the  agent,  for  any  ne* 
gleet,  for  it  does  not  appear  to  me,  that  he  has  re-» 
ceived  any  orders  from  his  principals  concerning 
this  affair  i  but  if  you  know  where  to  send  to  him, 
I  beg  you  would  direct  him  to  call  at  my  cham'* 
bers»  in  order  to  summon  colonel  Spotswood,  or 
his  agents^  to  attend  upon  his  caveat,  and  then  thi^ 
matter  may  soon  be  brought  to  a  conclusion.  You 
will  be  pleased  to  lay  this  letter  before  the  lordi^ 
commissioners,  that  their  lordships  may  be  apprized 
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of  the  reasons  wby  they  have  not  received  our  re« 
port  before  now, 

P.  YORKE* 

(6.)  The  opinion  of  the  attorney,  and  solicitor-ge^ 
neral,  Yorke^  and  Talbot^  on  the  question  between 
the  king^  and  the  proprietor  of  the  Northern  Neck, 
in  Virginia. 

To  the  right  hon.  the  lords  commissioners  for 
trade  and  plantations. 

May  it  please  your  lordships. 

In  obedience  to  your  lordships*  commands^  signi« 
fied  to  us,  by  a  letter  from  Mr.  Popple,  referring 
us  the  state  of  the  case,  between  his  mnjesty,  and 
the  proprietors  of  the  Northern  Neck,  in  Virginia, 
together  with  the  copies  of  two  charters,  granted  by 
king  Charles  the  Second,  and  king  James  the  Se- 
cond ;  and  a  letter  from  major  Drisdale,  late  lieu* 
tenant-governor  of  Virginia,  hereunto  annexed ; 
we  have  considered  the  same,  and  the  queries  pro- 
posed in  the  said  letter. 

The  first  of  which  queries  is. 

What  shall  pass  by  the  grant  of  felons'  goods,  in 
the  said  letters  patent,  of  king  James  the  Second, 
and  whether  the  goods  of  sifelo  de  se  shall  not  pass 
thereby  ? 

As  to  which,  we  are  of  opinion,  that  by  the 
grant  of  felons'  goods,  all  goods  in  possession,  foe- 
longing  to  any  felon,  convicted,  which  are  within 
the  district,  described  in  the  grant,  do  passj;  bqt  it 
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hath  been  deten^ined,  that  those  wprds  do  not  ex* 
tend  to  any  debts^  or  rights  of  action,  nor  to  any 
leases  for  years,  or  ot|ier  chattels,  real,  belonging  to 
such  felon,  nor  to  any  goods,  or  chattels,  whatso- 
ever, of  aye/o  de  se. 

The  second  question  is, 

Whether  fines  imposed  by  the  king*s  court,  upon 
persons  residing  within  the  said  territory,  for  con- 
tempt, or  otherwise,  shall  not  pass  by  the  said 
letters  patent,  and  what  fines  shall  pass  thereby  ? 

As  to  this,  we  are  of  opinion,  that  no  other  fined 
pa3s  thereby,  but  such  as  are  imposed  by  the  king*s 
courts,  held  within  the  said  territory  ;  the  fines  im- 
posed at  the  courts,  let  of  the  grantees,  are  express- 
ly granted  to  them,  by  the  letters  patent  of  king 
Charles  the  Second,  and  the  fines  imposed  by  the 
king's  courts,  held  without  the  said  territory,  cannot 
with  propriety  be  said  to  arise,  or  accrue,  with  the 
isume. 

The  third  question  is. 

What  shall  pass  by  the  word  forfeitures  in  the 
toid  letters  patent? 

As  to  this,  we  are  of  opinion,  that  all  goods  and 
chattels,  real,  and  personal,  in  possession,  being 
within  the  said  territory,  and  forfeited  by  reason  of 
any  judgment,  or  conviction,  for  misdemeanor,  or 
felony,  and  all  interests  in  any  lands,  lying  within 
the  said  territory,  forfeited  to  the  crown,  by  any 
attainder  of  felony,  do  pass  by  the  word  forfeitures  ^ 
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bttt  this  word  is. so  general 'aod  extensile,  and  the 
eases,  which  maf  arise  upon  it  so  various,  that  it  is 
impossible  to  give  aa  opinion  thereupon,'  which 
may  answer  ^very  event,  without  having  the  parti- 
cular facts  stated. 

The  only  question  contained  in  major  Drisdale's 
ietter  is. 

How  far  the  governoc  of  Virginia  may  exercise 
the  authority,  given  him  by  his  majesty,  in  pardon* 
ing  offences,  and  remitting  forfeitures,  arising  in 
the  Northern  Neck  ? 

As  to  which,  -we  are  of  opinion,  that  nothing 
contained  in  the  said  letters  patent,  restrain  him 
from  esetcising  the  authority  of  pardoning  such 
offences,  and  if  the  pardon  .be  granted  before  any 
forfeiture  incurred  by  judgment,  hi  bases  of  misde- 
meanor; or  by  flight,  conviction,  or  judgment,  in 
cases  of  felony,  the  pardon  will  prevent  any  for- 
feiture; but  if  the  pardon  be  granted,  after  the  for* 
feiture, actually  incurred  by  any  of  tlie  means  afore-^ 
said,  though  the  offence  will  be  thereby  discharged, 
the  right  of  the  grantees,  to  the  things  forfeited, 
will  continue.  * 

12th  August t  1747.  P.  YoRKE. 

.  C.Talbot. 

(7.)  The  opinion  of  the  attorney^  and  solicitor^ 
liyder^  and  StrangCy  concerning  the  grants  oflandsy 
in  CaroUnUj  before,  and  ajttr^  the  purchase^  by  the 
^i^tgi  qf  the  prop?  ietor^^  rights. 

I  St.  Qi/tfre.— Whether  Any  of  the  patents  grant. 
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ed»  after  their  rordshfgs''J)Qd  ordered  the  land-^ce 
to  l}e  shut  up,  can  bedeetned  valid^  other  tlian  Buch 
as  were  granted  by  order  in  London  ? 

We  are  of  opinion,  that  such  patents  tnay  be 
good,  notwithstanding  that  prder  to  shut  up  the 
land-office^  if  the  lords  proprietors  were  either 
made  privy  to  those,  grants,  or  after  they  were  madca 
received  the  considecatiox)  for  them — otherwise  we 
think  they  cannot  \f6  supported. 

9d. — Whether  such  patents,  as  were  granted,  after 
the  king's  purchase^^  by  the  lords  proprietors  go- 
vernor, before  the  n<tw  goverhor»arrived  from  the 
crown^  particularly  such  a&  appears  to  have  been 
entered,  in  the  secretaries  books,'  after  advica  re* 
ceived>  in  the  province  of  the  king's  purchase,  are 
to  be  deemed  good  ? 

We  are  of  opinion,  that  none  of  the  pateots, 
mentioned  iix  the  second  gtupre  can  be  deemed 
good. 

3d»— ^Whether,  as  the  actof  parliamentmade  upon 
the  crown's  .purchase,  from  the  lords  proprietory 
that  clause  in  it,  that  was  for  quitting  possessions  of 
grants,  takes  notice  of  such  only,  as  bore  date  be- 
fore 1727.— -If  it  does  not  give  room,  for  a  strict  ex- 
amination into  all  such  as  were  issued,  subsequent 
to  that  time,  and  if  such  grants  appear  to  have  been 
irregularly  made,  they  ought  not  to  be  voided, 
but  as  to  such  as  were  granted^  for  defraying  the  ex» 
pence  of  running  tlie  bomidary  line,  if  the  crown^ 
in  such  case,  ought  not  -to  bear  that  expence  ? 
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We  thinfc'it  '{>ropf(»r  t€^'6bserT^,.thafc  the  clause 
referred,  to,  in  thi^  quiere,  does  not  |»utMt  upon^ 
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the  patent's  bearing  .d<atey  -but  being  actually 
made^  before  1st  January,  1727^  and  considering 
the  extraordinary  ^circumst&nces  attending  these 
grants,  and  that  the  crown  had  do  notice  of  theni, 
Ht  the  time  of  the  purchase,  there  is  great  reason 
for  a  strict'  inquiry  into  the  vstlidity  thereof, ^nd  to 
avoid  theni>  for  soch  |rregulari£iest  But  as  those 
rtwit  irere  granted,  for  defraying  the  expence  of  the 
boQiKltfry  line,  seem  to  stand  in  a  much  more  fa- 
vourable light,  we  think*  it  'reasonable  some  in- 
dulgence should  be  %hewn  to  such  purchasers,  by 
re-grairting  on  the  terms  of  the  purch^ase,  what  they, 
or  their  assigns,  have  actusjiy  cultivated,  and  by 
repaying  a  proportion  of  the  consideration  money 
Ibr  the  rest.  •  • 

4th. — Whether  such  patents  as  were  drawn  np, 
and  signed  with  blanks,  and  not  registered  in  the 
seeretaries  ofice,  for  some  years  afterwards,  shall 
be  deemed  good,,  and  if  their  not  being  registered,, 
^  not  an  evidence  of  fraud  ? 

We  are  of  opinion,  thut  in  genera),  such  patents 
as  were  executed  with  such  blanks,  as  are  mention* 
ed  in  the  case,  though  filled  up  afterwards,  are 
Toid  ;  but  if  they  have  l)een  attended  with  a  long 
possession,  and  not  obtained  fraudulently,  or  irre- 
gularly, in  any  other  respect,  we  think  they  ought 
to  be  now  supported :  and  as  to  the  circumstance 
of  not  being  registered  in  the  secretaries  oj£ce,  for 
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some  years  ^fterimras;  it  not  being  stated  how  far, 
or  within  w|^at  time,  such  registry  is  necessary  iK>* 
the  validity  of  such  grants/  nor  for  how  long  it  was* 
neglected  ;  we  cannot  form  any  judgment,  what  ia* 
flueAce  that  wilt  have  upon  the  patents. 

dth.— Whether  snch  patents  as  were  given  out> 
without  any  description  of  the  boundaries,  and  not: 
preceded  by  regular  surveys^  returned  into  the  se« 
cretaries  office,  are^to  be  deemed- valid. 

We  are  of  opinion,  that  the  want  of  adescriptioQ 
of  the  boundaries,  or  of  preceding  regular  surveys, 
is  not,  of  itself,  sufficient  to  destroy  such  patents, 
unlesssuch  circumstances  were  the  known  requisitai, 
necessary  to  such  grants,  and  ^ven  in  that  case,  if 
the  proprietors  have  had  the  consideration,  and  tlie 
lands  have  been  enjoyed,  accordingly,  without 
fraud,  we  think  such  grants  ought  to  be  deemed 
valid. 

6th.— Whether  those  grants,  issued  by  virtue  of 
warrants,  that  had  lain  by  manj^  years,  are  to  be- 
deemed  good,  notwithstanding  the  grants,  assigned 
them,  were  taken  out  irregularly,  and  particularly^ 
those  after  1 727  ? 

We  are  of  opinion,  that  the  circumstance  of 
there  having  been  warrants,  many  years  before  the 
grants  issued,  is  not,  of  itself,  sufTicic^t  to  support 
grants,  that  would  otherwise  be  irregular  and  void, 
though  upon  the  general  question  of  fraud,  that  cir* 
cumstance  may  probably  be  of  service  to  the  gran* 
tees,  accQrding  to  tlie  particular  circumstances  of 
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each  case,  whether  such  grants  issued  before^  or  af- 
ter, ttieyear  1727.   , 

7th,— As  it  is  alleged  by  the  governor,  that 
many  of  the  people,  that  hold  lands  by  virtue  of  the 
patents,  formerly  granted  under  the  lords  proprie- 
tors^ possess  much  greater  quantities  than  they 
o^glit  .to  bolcj,  by  the  words  of  the  said  grants,  has 
not  the  crown  a  power  to  re-survey  such  lands,  and 
in  case  any  frauda  should  appear,  what  steps  must 
the  crown  take  to  recover  its  right  ? 

We  are  of  opinion,  that  whoever  possesses  a 
mudi  greater  quantity,  than  they  ought  to  hold  by 
the  words  of  a  grant,  made  since  1st  January, 
1727»  is  liable  to  have  the  same  re-surveyed,  on  be- 
half (^  the  crown.  But  as  to  grants,  made  before 
1797f  upon  surveys  actually  made,  we  apprehend 
(if  they  were  otherwise  good  in  law)  they  are  ex- 
cepted by  the  act  2  Geo.  S.  out  of  the  sale  to  the 
crown,  and  therefore  not  liable  to  be  now  re*sur« 
veyed ;  and  as  to  such  cases,  wherein  a  re«$urvey  is 
proper,  and  yet  the  grants  are  valid  in  law,  we 
are  of  opinion,  that  the  proper  remedy  is  by  inform* 
ation,  in  the  name  of  the  attorney-general,  of  the 
province,  in  a  court  of  Equity  there,  in  order  to 
have  the  real  quantity  set  out,  and  the  excess  pared 
off.  for  the  benefit  of  the  crown. 

8th.— ^In  case  any  of  thf-se  grants  appear  to  be 
voidable  in  law,  what  is  the  proper  method  to  have 
the  same  vacated  } 

We  are  of  opinion,  that  the  proper  method  for 
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the  crown  to  recover  its  right,  (except  in  the  iiu 
stances  mentioned  in  the  answer  to  the  last  gwere) 
is  by  an  information  of  intrusion,  in  the  proper 
court  of  the  province,  and  in  case  of  error  there, 
by  appeal  to  his  majesty,  in  council. 
February  nth,  17S7.  D.Ryder. 

J.  Staanqb. 

(8.)  The  opinion  of  the  attorn^,  and  solicitor^ 
general,  Yorke,  and  Talbot,  on  grants,  that  are  widg 
for  uncertainty. 

To  the  right  hon.  the  lords  commissioners  for 
trade  and  plantations. 

May  it.  please  your  lordships. 

In  obedience  to  your  lordships'  commands,  sig-^ 
nified  to  us  by  letter  from  Mr.  Popple,  informing 
us,  that  your  lordships  having  had  under  your  con- 
sideration several  papers  relating  to  the  settle- 
ment  of  Carolina,'  and  observing  that  some  grants 
were  made,  by  the  late  lords  proprietors,  of  large 
traiBts  of  land,  without  any  limitation  therein,  as  to 
the  place  where,  or  time  when,  the  said  land  is  to 
be  taken  up,  and  seated,  and  transmitting  to  us  thef 
enclosed  copy  of  a  grant,  of  that  kind,  made  to  sir 
Nathaniel  Johnson,  in  1686,  which  hath  never  yet 
been  put  in  execution,  together  with  the  inclosedf 
copy  of  the  original  grant,  from  the  crown  to  the^ 
lords  proprietors  of  Carolina^  for  our  further  infortn* 
ation,  and  desiring  us  to  consider  the  same,  and 
report  our  opinion  in  point  of  law,  whether  suck 
grants  are  legal  and  of  force  -,  we  have  considered 


tbe  patenl;,  wber^by  the:  ^kl  bi;ds  proprietonr  did:' 
grant,  to  sir  Natlmniel  JoJMfloni  the  honour  and: 
dignity,  of  A  CofiSttr^Vue,  cnm  duubw^  baromis  quarum 
singndA  cffritimcitt  dtadeiim  niilie  atras  terra.  And 
sire  i»f  opinion^;  fdba^^  in  xega^d^  the  pfa;ce*whera< 
the  sSaid  Iteids  Lie^  is  not  describi^dr^  nor  any  me* 
thi)d  pnonrid^d,  by  whioh:  the!  sikiiie  may  be  ascof * 
taiaedt  ^cb  g^raat  of  fiid  tiso  bocoiiwriS)  by  reason 
of  the  uncertainty  thereof,  ab^ofaiidy  void  in  \^am. 
Jahf  28M,  1790.,  P.  YoriIk* 

(9.)  TA^  ofimo7is  of  Mr.  Fane;  and  qfiheattor- 
nty  and  sotickor^generdl^  JFitke^  nnd  Rj/i/kr^-  on  ihe 
question  of  paiwUng  iands^  under  old  grants^  front 
tie  proprietories  qf  CdroHna. 

To  fche  right  bon.  him.  lords  commisEtoneTs  for 
trade  and  plantations. 
My  losds. 

In  obedience  to  yowr  lordsh;ip&'  comiBiands^  sigw 
nified  to  me  Ipy  Mr.  Popplej.desirtikg  my  opiiiioK 
in  point  of  law^  whethei?  thei  toifiishif>s  of  Purrys^ 
boroi^b*  in  Carolina^  being;  pursuant. to  his  ina«^ 
jesty's  iiAtractions,  set  out  fiE>r  the  Qse  of  c^i^airv 
people. 9  ajvi  his  majesty  having  declared,  thuft  all 
the  land,  within  scc]iiiles.tbeiieof,  shall  not  betaken^ 
apby  any  per9ein»,elai:ming  aright  under  old  grant^ 
whicti  haWi  not  been  taken  up,  shait  not  be  deem-' 
dd^such  an  effectual  taking  up  Qf  tiie  said  lands,  for 
\m  ma^sty's  use,  as  ta  invalidate  the  Qlaim  of  any. 
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pers<ni>  who  shall,  subsequent  to  the  said  instruc- 
tions, and  proclamattou,  take  up  land  there ;  and 
I  humbly  certify  to  your  lordships,  that,  I  think  the 
grantees  of  the  late  lords  proprietors,  under  the  ge« 
neral  power  granted  to  tliem,  of  taking  up  such 
quantities  of  land,  in  such  places  as  they  shall  think 
fit|  since  they  neglected  t6  do  it,  previous  to  his 
majesty's  instructions,  and  declaration,  shall  not 
now  be  permitted  ta  pitch  upon  lands  already  set* 
tied,  but  must  have  the  effect,  and  operation,  of 
their  grants  upon  lands,  now  unsettled. 

July  3Sd,  1734.  FjUn.  Fane. 

:•  The  gra«t  being  general  of  13,000  acres  of  land, 
and  the  ^same  being  not  described  tlierein,  nor  as- 
certained by  any  survey,  before  the  proclamation 
of  governor  Johnson,  we  are  of  opinion,  that  such 
grantee  cannot  now  take  up  lands,  within  six  miles 
of  Purrysborough.  For  the  rights  of  the  lords  pro* 
prietors,  is  now  vested  in  the  crown,  and  such  ge- 
neral grant  could  certainly  not  have  prevented  the 
lords  proprietors,  from  making  subsequent  grants, 
of  any  particular  lands,provided  there  was  still  suffi- 
cientland  left  to  satisfy  such  precedent  grant  ;andyet 
this  would  be  the  necessary  consequence,  if  sucb 
general  grantee  might  at  any  time,  before  his  lands 
9;re  Jet  out,  take  them  wherever  he  pleases,  and 
disturb  the  possessi(»i  of  any  subsequent  graatee« 
This  would  not  only  be  a  great  invasion  of  his  ma* 
jesty  *5  right,  but  would  create  very  great  confusion. 
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alid^would  tend  veiymuch  to  the  disturbance  ^f«(he 

peace  a£  the  icoontry.  •     '  •.  ** 

Augusi  \^tk,  U^A.  .  J.  Wilted.  1 

J).  Rvi^fcit.r 

(\0.)  The  opinion  of  the  same  kwy&r^y  4»  tkenul^ 
lity  rf a  drmiar  grant  to  Mr*  H^gsen.  -f      :     :i  ^v: 

To  t lie  right  bon.  the  k>rds  commissioMrs  ii^s 
trade  and  plantati4»ns. 

Mny  it  please  your  lordships*  > 

In  obedience  to  you^  lordships'  corQiriaiids^  sigur 
nified  to  us  by  Mr.  Popple,  we  hav6  oonsider^d.lhe 
letters  patent  (a  copy  of  whieli  you  was  pleased  W 
send  us)  from  the  late  lords  proprietrors  of  CaroKna, 
in  1715,  to  William  Hodgson,  esq*,-  and  we  ar&of 
opinion^  that  the  words*  are  too  general  to  {miss 
lands^and  tliat  Mr.  Hoclgson  bath  no  right  to  any 
land  in  Carolina,  by  virtue  (^  the- said  patent. 

Nwemher  2ith,  1735.-  J.  Wiilbs. 

(11.)  The  opinion  of  Mr.  Fane,  on  the  validiiff  of 
the  grant  of  the  secretary's  office  in  South  Carolina* 

To  the  right  hon^  the*  lords  commissioners  for 
trade  and.plantations. 
My  locds.      . 

In  obedience  to  your  lordships'  commands,- signi- 
fied to  me  by  Mr.  Hill,  I  have  considered  the  case 
of  Mr»  Hammertoh,  rdluiting-  to  his  claim  of  the  oA 
fice  ofregistmr^of  the  province  of  South  Carolinsfci 
and  I  'beg  leave  to  say,  that  1' think,  he  is  well  in* 
titled  to  it/^by  virtue  of  his  grant  from  the  crown ; 
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m(K  u^^^'uk^toxkAingf  tb^ret  4»efi  boI  mppgiEm  to>  he 
any  commission  of  registrar  gcaoted  by  tbe  loeds 
pj^fVi^ril,  till  the  year  1 700,  yet  as  the  9«tat  of 
liSift4y»4tod  1698^  have  directed  what  is  to  be  done 
b^r.  sQeh  «•  aftoeiv^  I  thiidc  it  is  very  probable  that 
such  an  office'  wm  appoi«Aed,  befoire^  or  at  the 
tiiJic^  tfame  mta  wece  |kii^s$i4t   I  tkiwk^  tfaev efoco^  it 
appears  to  be  an  ancient  offict,  aod'  held  and  esei^ 
cised  by  the  secret»ryt.dorif^tbQ  lords  prppiietors* 
kM*e  ;e  and(b|y  kheaket3  of  16414^  and  169S,.  it  wad  bis 
dttljt  i^  regifler  aU  p«t^te,  audi  grants^^for  laods^ 
^40,.  e^mrajf anfles,  md;iii«rtf;ages^ofIaDdjaod.aU 
^hOT:  writtogfsh  tihatf  were  .required  tp  be  rf  gistared« 
.  B}5.tbd  gvrant  of  the  lords  piropriietof^  to;  Mr. 
BM^i%jiH.l{i^i  he  is  impower^  to  do^aml  ped<urm« 
i^QiQiily  lh«  |#i!tieidai^  HMttecs  and  Urngn  tbesein 
mentif)|j»^  \M  sd^  ^aJlutbar  acts  umsdly  dmie  by 
tb^  f^iiaier  secretaries.    T^  pteseat  grant,  to  Mr, 
daimnptt^n,  pursues  the  very  words  of  Mr.  Ber- 
ti^B  gr^n^  as  to  the  descriptioa  of  the  office^  and 
ewpQu^rs^tb^  grantee,  qot  only  to  do»,and,pefibFi|Bv 
4b9  sf^erftl  m^ttefs  au4  tJ^gs^tbi^rein  particirf»rly 
specified,  but  also  all  other  af;ts-  u^^Uy  d^^e  by 
the  former  secretaries;  and  it  appearaby  |he  papers 
i^dfiBTfiedktChme,  that  the  whole  busioess^  of  re^trar, 
wa^  secrotafy^  was  exfirci^ed  by  tk^e.  sooretary  with- 
out myi  QHll^ttajtMn^j  &9»k  1 100».  ti^rMr..  Jolyison 
wWi  ai^^piatisdi.  in  17*^^  Tbt^  bei»f)  the  omt^l 
tbiqk  Mr^  Han)(QMei:^qn  i»  intMl^d  to  hold,  and^n* 
j«9e,  i«$  grai»ly  iA  9fi  fidl  4n  extent  a^  any  of  bis  pore^ 


iec0ssOT»  teve  •dcm^y  in  Hie  time  «f  tte  lol^  pra- 
prietors. 

{18^)  Tke  opinion  cf  the  ^tlorne^f^enefwl  M^ittOp 
m  the  tight  oftlit  pr^rietor4^Mufykiiniito4tfp€im 
to  ((gUces^  unSer  the  king^s  i^hatftrg. 

Qumre  I. — Whether  by  tihe  churter t>f  Mwyknd^ 
the  lord  proprielor  hM  not  a  ri^Nt  to  ttie  tiomiao- 
tion  of  an  officers  in  general,  civile  M  well  aattitli- 
tary? 

An^fwer.^^I  am  of  opinion,  that  by  Ifaetterter  of 
Maryland,  the  lord  proprietor  has  a  right  to  no- 
mnate  and  tippoim  all  cifficeri>  in  geMiral^  as  Well 
civil  as  militaiy. 

Qfeiifey^  S.—Whifther  there  is  any  thing  ^particular 
in  this  natare  <^  the  office  of  tReaaureT)  of  eitlMr 
shore,  to  exempt  it  from  the  said  nomination  I 

JtiMwer.-^^Al  does  not  appear  to  me^  thatl^ere  is 
any  thing  90  particalar  in  the  naitare  of  the  office 
<if  treasurer,  of  eittier  tibieny  as  to  take  the  right  of 
nominaflion  to  this  dffice,  from  tlie  ferd  proprietor, 
and  to  pte  it  to  any  other  persont. 

Q»dPre  S.-^Whether  a  fe«v  precedents  in  this  case, 
of  a  treasurer  being  appointed,  by  the  tripartite 
eoAom-renoe  of  both  hoo«»$  of  aiwenibly,  and  the 
governor,  can,  or  do,  overthrow  his  lofdBhip^s  right? 

.^Iiimie'er.*-All  the  precedentB,  except  one,  being 
between  iCSt^  aiid  171G>  when  my  lord  JWtimMe 
was  ^ttt  of  possession,  I  an  of  opinion,  that  they 
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will  not  <iverthtx)w  his  lortlsliip's  rigbl^founcletl  upon 
such  plain  words  in  the  charter.  - 

Qu(erc  4.-^Whether  the  precedent?,  hereunto  an- 
^Hed,  do  divest  the  lord  proprietor  of  his  right  of 
^nomination  to  the  office  of  treasurer  or  treasurers,  so 
nominated,  they  giving  the  security  the  law  directs? 

Jnswef. — ^The  treasurer,  or  treasurers,  when  no- 
init)ated  by  the  proprietor,  must  give  such  security 
as  the  Jaw  directs*  To  the  other  part  of  this  queer Cg 
I  have  given  an  answer  already, 

JmUary  9id,  17S6-7*  J.  Willes. 

FourtUy. — ^Of  an  anqmalous  exclusion  of  the 
king's  right  of  granting  a  colonial  office, 

( 1 .)  The  opinion  of  the  solicitor-general  Mountague, 
en  the  exclusive  right  of  the  governors ^  to  appoint 
naval  officers. 

Sir.      .  Whitehall,  June  11,1 708. 

Her  majesty  having  been  pleased  to  refer  to  the 
lords  commissioners  of  trade  and  plantations,  a  pe- 
tition from  Mr.  Samuel  Cox,  complaining  of  his 
having  been  turned  out  of  his  place  of  naval  officer, 
in  Barbadoes,  by  Mr.  Crow,  governor  of  the  said 
island,  and  praying  to  be  restored  to  his  said 
place,  their  lordships  have  commanded  me  to  send 
you  the  inclosed  papers,  viz. 

A  clause  in  an  act  of  parliament,  passed  in  the 
15th  year  of  the  reign  of  king  Charles  the  Second, 
iutitled  a(i  act  for  the  encouragement  of  trdde« 
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A  clause  in  an  act  of  parliament,  passed  in  the 
seventh  and  eiglith  years  of  his  late  majesty's  reign^ 
intiiled  an  act  for  preventing  frauds,  and  regulating 
abuses  in  the  plantation  trade. 

Copy  of  a  clause  in  her  majesty's  instructions  to 
Mr.  Crow,  relating  to  the  acts  of  tradis;  and  naviga- 
tion. 

Copy  of  a  dause  in  Mr^  Crow's  instructions,  re- 
lating to  the  government  of  Barbadoes.  t 

Upon  consideration  of  which  papers,  their  lord« 
ships  desire  your  opinion,  whether,  by  the-  fore* 
mentioned  acts,  the  power  of  appointing  the  naval 
oflScer  be  vested  solely  in  a  governor  of  the  planta* 
tions,  exclusive  of  the  crown  ? 

In  case  the  sole  right  be  in  the  governor,  yet  the 
said  office  being  filled  by  virtue  of  letters  patent, 
from  the  crown,  granted,  and  enjoyed,  during  the 
time  of  two  preceding  governors,  which  is  the  case 
of  Mr.  Cox,  the  petitioner  :  qutere^  wliether  the  pre* 
sent  governor  can  dispossess  him  of  the  said  office^ 
without  any  crime,  or  mismanagement,  alleged 
against  him  ;  or  whether  the  right  of  the  governojr 
accrues  only  in  case  of  vacancy,  during  his  goverup- 
ment. 

W.  PopptE,  jun. ; 
My  lords.  Juljf  1 5th  ^  1 708w 

In  obedience  to  your  lordships'  commands,  signi» 
fied  to  me  by  Mr.  Popple,  the  11th  of  June  last^  I 
have  considered  the  several  clauses  in  the  acts  of 
parliament,  made  the  fifteenth  year  of  king  Charles 
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the  Second,  fof  enoduragemeftit  of  tmde,  ahd/tlie 
seventh  and  eighth  years  of  his  late  majesty,  king 
Witliami  for  prei^enting  frauds^  and  regulating 
abuses,  in  the  plantation  trade  ^  and  I  have  perused 
the  classes  in  her  present  majesty's  instroctions  to 
Mr.  C(x>ti%  relatmg  to  tlie  aots  of  trade  aitdnaviga^ 
tion,  and  to  the  government  of  Barbadoes.  * 

'  And  in  fln^er  to  the  first  •^utere  your  iordsliips 
have  made  thereupon^  viz.  whether,  by  the  afoi^e^ 
Hientioned  $cts^  the  po^irer  of  appointing  the^aval 
offider  be  vested  solely  in  a  gorvernor  of  the  planta*^ 
Irioni^,  exclusive  of  the  cirown,  my  humble  opinion 
h,  |ba.t  wc^  the  status  of  the  f^eath  of  Chai 
Ildt  does  expressly  re()iiife  alt  masters  of  ^tps; 
coming  to  the  plantations;  to  make  known  their 
arrivalj  and  give  ifi  an  inventory  of  «beir  goods 
to  the  governor  ther^,  or  ^uch  officer  as  ^h4lt 
'^,  by  hifHi  hereunto  authon&ed  and  appeinf^ds 
befbre  any  goods  be  unladen,  that  the  appoint* 
ment  of  this  officer^  who  is  now  called  the  naval 
offioer,  does  solely  belong  to  ihe  governor  of  such 
]|^antation8 ;  und  therefore,  if  the  C!X)wn  constitute 
«  person^  to  execute  this  otHce,  and  the  governor 
appoint  another  person,  I  tiiink  all  masters  of  ship6 
will  be  obliged  to  apply  to  the  naval  officer  appoint- 
ed by  the  governor,  and  the  patentee  will  not  be, 
in  such  case,  empowered  to  do  the  things  required 
by  such  officer,  mentioned  in  the  said  act  of  parlia- 
?Qont« 

ThijS  being  my  opinion^  concerning  tlie  authority 
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«ucb  officer  has,  wlten  cansthuted  as  before  is  men- 
tibaedy  I  hold  consequently,  that  the  said  office 
can  never  be  said  to  We  full,  by  virtue  of  letters 
patent  from  the  crown,  which  is  the  answer  I  return 
to  the  second  quaere.  '' 

And  to  the  third  quare^  1  ht:^  lekre  to  sjiy,  tliat 
I  do  Tiot  think  the  present  governor  can  be  said  td 
have  dispossessed  Mr,  Cox  of  the  isaid  office,  by  ap- 
|)omting  a  naval  officer ;  because  if  Mr.  Cox  waJ 
hot  appointed  by  the  governor,  he  never  was  the* 
bfficfer  mentioned  in  th^  act  of  parliament,  who  is 
Ites^rilSed  t6  be  one  that  i^s  authorised,  and  appoJrit- 
^,  by  the  governor ;  but  in  regard  the  governors  of 
the  planftations  are  put  in  by  the  crorwn  oniy,  cliiring 
pleuure,  i  take  it  for  granted,  no  one  wrllmake 
•Sny  diffictilty  fn  appointing  'sudi  ^naval  officer,  as 
the  crown  shall  best  apj^rove  of.  '  ' 

•  J.  MoUTJTAGUE. 

Fifih. — Of  the  king's  general  jurisdiction  ovcf 
his  territories  abroad. 

'  (!.)  The  opinim  of  ike  attorney  and  solicitor- 
j^eneraly  Saymond,  and  Vorke,  an  the  king's  power  to 
"establish  a  civil  jurisdictio7i  at  Gibraltar. 
'  To  the  right  honorable  the  lords  of  the  commits 
tee  of  his  majesty's  most  honorable  privy  council. 
May  it  please  your  lordships. 
In  hnmble  obedience  to  your  lordships*  order,  of 
the^Sth  day  of  July  lapt,  referring  to  us  a  petition 
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of  several  merchants  and  traders  to  the  town  and 
garrison  of  Gibraltar^  for  establishing  a  court  of 
civil  judicature  there,  and  commanding  us  to  con- 
sider thereof^and  to  prepare  a  draft,  or  proper  heads, 
for  the  forming  a  scheme  for  establishing  the  same, 
and  to  present  the  same  to  your  lordships  for  your 
CioQsideration,  we  have  considered  the  said  petition, 
which  sets  forth,  that  the  petitioners,  concerned  in 
trade,  are  greatly  prejudiced  already,  and  dis- 
couraged to  continue  the  same,  for  the  want  of  a 
form  of  civil  government  establislied  there,  it  be- 
ing at  present  under  that  of  a  military  one,  where- 
by the  petitioners  are  not  secure  in  their  proper- 
ties :  that  his  majesty  had  been  pleased  to  gr^nt 
his  royal  letters  patent  for  that  purpose,  it  is  yet, 
notwithstanding,  in  the  hands  of  military  magi- 
strates* 

That  the  settling  a  civil  judicature  there  would 
contribute  very  much  to  the  advantage  of  trade  in 
genera],  and  to  the  entire  satisfaction  of  all  his  ma- 
jesty's trading  subjects,  as  well  as  to  the  great  ad- 
vantage of  his  majesty's  revenues;  the  petitioners, 
therefore,  humbly  prayed,  that  his  majesty  would 
direct,  that  a  civil  judicature  might  be  forthwith 
appointed,  and  proper  persons  be  nominated  to  go 
from  hence,  and  a  competent  salary  to  be  allowed 
them,  as  to  his  majesty,  in  his  great  wisdom  and 
goodness,  should  seem  meet. 

And  we  humbly  certify  your  lordships,  that  none 
of  the  persons  whose  names  are  subscribed  to  the 
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said  petition,  have  either  by  themselves,  or  their 
agents,  made  any  appliqati^n  to  us  in  relatjoa 
thereunto.  But  we  have  been  several  times  at- 
tended by  Mr,  Willjam  I  lay les»  Svho  splicits'  this 
affair^  and  once  by  Peter  Godfrey,  esq,  one  of  thfe 
members  of  parliament  for  the  city,  <)f  London^ 
upon  winch  attendances  we  have  endeavoured  to 
inform  ourselves  of  the .  present  condition  and  cir- 
cumstances of  the  town  and  territories  of  GibraUav, 
for  which  purpose  two  papers  have  been  laid  be- 
fore us,  one  of  them  marked  (A)  by.  Mr.  Godfrey, 
and  the  other  marked  (B)  by  Mr.  Hayles.  The 
substance  of  the  first  (ifiter  alia)  is,  that  there  were 
ak  Gibraltar,  when  it  was  taken,  one  nunnery,  two 
convents,  one  of  franciscans,  and  tlie  other  of  tlie 
cathedral  church,  an  hospital  of  franciscans,  the 
convent  of  our  lady  of  Europa,  four  chapels,  and 
one  thousand  families. 

That  if  a  civil  government  was  established  there,  . 
as  in  the.  American  colonies,  or  in  some  such  form 
as  fblloweth,  the  place  would  defray  the  charges  of 
maintaining  itself,  and,  in  a  few  years,  would  bring 
a  surplus  revenue,  viz. 

.  A  mayor,  aldermen,  common  council,  to  be  an* 
nually  chosen  out  of  the  English  residing  there; 
two  sberiflTs,  to  be  out  of  the  common  council ;  two 
bailiffs,  to  be  appointed  by  the  sheriffs;  a  town 
clerk;  a  judge  of  the  admiralty ;  a  chamberlain  ;  a 
treasurer  for  the  colony;  a  muster-master,  to  be 
appointed  by  the  mavor  and  aldermen,   to  muster 
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the  hiitUia  and  the  garrison^  whenever  the  gvrrtsc^ 
is  miidOered,  sind  to  sign  the  tnusteNrott^  with  tbe 
mtgor ;  the  mUitia  to  guard  tlie  t^o  towere  next  the 
4and,  to  ^rerent  the  soldie^rg  deserting^  a  house  t* 
he  settle  iortln^town-haill,  where  the  records  stmtt 
«be  kept,  tod  the  coArlsofjastioe  act,  andthe ntub- 
tgislrates  Sensible;  )a  house  to  be  settied  for  the 
-governor  and  officers  of  tlie  garrison ;  the  private 
-centinok  to  have  proper  barrackB  assigned  tbetty; 
-no  consuls  of  any  nation,  or  Jews,  to  reside  there. 

The  fifubstance  of  ilie  latter  paper  is,  that,  at  least, 
t\\x>  hundred  of  his  majesty's  subjects,  inhabiting 
in  Gibraltar,  suffer  for  want  of  a  court  of  ciril  j^- 
dicat^re  being  established  there,  being  more  ill 
treated  %han  strangers. 

That  the  want  of  a  civil  court  not  only  atfiecils 
his  miijesty's  subjects^  inhabiting  there,  bat  ^ 
merchants  in  general  trading  from  Oresft  j^itain 

« 

and  Ireland  up  the  M^^literranean,  grekt  nmrrbers 
of  whom  wouM  buikl  houses,  cellars,  &c.  lipon  the 
ruins,  where  there  is  space  enough,  so  that  there 
would  be  a  spacious  town^  and  well  inhabited  by 
his  majesty's  subjects,  if  the  itidulgence  of  a  civil 
court  was  granted,  ahd  his  majesty ^s  gracious  per* 
mif^ioti  for  their  building  there» 

That  the  Spaniards  who  inhabit  there,  have  a 
Spanish  consul,  and  a  Spanish  lawyer,  who  decide 
^11  diiferences  that  arise  between  them. 

That  the  French  who  dwell  there,  are  governed 
ffter  the  same  mi^nner  as  the  Spaniards,  who  pay 
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bouses,  whicb>  if  aqfifiiiad^  weokd  eoatrib^ute  m.  9k 
gfwt  moMswa  towards  .the  sufasiatence  o£  hk  JBAf 
jes^j'a  liBvcsain  tkafc  garrisw 
■  TlMtt  the  Gemoeie  who  live  there,  hai^  lUceviuse.  a 
oonsa)  and  a  lawyer,  of  their  6wa  satiou,  to  decide 
their  dfeptrte«# 

That  the  Dotch  who  are  there,  hare  also  a 
XkNtofe^QOttsu),  &e.  whO'delepiliiae  their,  dilfereaees. 
*  AaAme  beg*  laaire  ta  take  notice  to  yoar  }ord^ 
shipByi  that  thfe  lords  oMunMoners  ^  tP^de  and 
pfaMtatjons^  in  aboditoce  to  an  onder  of  the  iaie 
iMdki  juflCiets  in  ooatioi^  referring  to  thdm  the  pe^^ 
tittoa  ef  the  Mid  Mn  Wilfiam  Haytes,  and  ectbersn 
prajiagf  tbaC  a^  court  of  jusliee  maj  be  erected  at 
Gibraltar^  for  deciding  dispntes  between  merchwt^ 
and  tradbrs)  hy  their  report  of  the  3d  e^  Aagast, 
1720)  npresented  to  their  exeellencies,  tbaS  the^l 
e^eeifed  couiits  at  Gibraltar  erected  after  the 
mamer  practised  accord mg  to  the  commofi*  law  iff 
Great  Britain,  or  in  imitation  thereof,  or  dueh  as 
eve- eslablislied  iik  his  mafesty^s.  colonies  abroad) 
would' be  very  ^latory  and  Expensive,  atKl  eonse- 
qoetttfy-  not  well  adatpted  te^the  decision  of  trahsi* 
t«ry  and  mercantile  disputes  in  a  free  port,  where 
litere  are  bat  few  inhabitants;  therefore  they  pro* 
posed^te  their  eocceilencies,  that  a  more  summary 
jadieatery  slioold  be  estabHshed  at  Gibraltar,  and 
8ttbttiitted<to  their ei^ceQencies,  whether  thejndge 
•drecale  of  thegamson,  fir  the.tim^  being,  might 
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lar  ejceeotkm  of  justiv^,  wifcli  competent  stkri^  for 
their  tPOEbJe,  which  may  be  defrayed  by  the  leve- 
nines  o£  the  filaee*. 

And  WIS  fdrdier  certify  year  lord^brpa^. that,  the > 
sMi  commission  was  pissed  at  the  instadcfe  of  the^ 
said  Mr.  Hayles,  upon  a  particular  occasion,  wliich; 
was.  represented)  in  a. very  pressiag  mattner>  to  re* 
quire  gredlt  dispatdiv  in  ortter  ta  Ae  recover ibg  of 
oertasD  debts  then  in  danger  of  being  bst.;  and  for 
that  rea^n  tb^  judge  advocate  having  been  pro>< 
posed,  by  tfao^  loifds  comifnassianer;3  for  trade  and 
plantationsy  and  beijagibuiid  to  be  the  moat  proper 
person  then  ready  upon  the  place,  the  commtssiom 
pas3e<^.  m  that  maaner,  but  we  are  hiunsUy  of  opi- 
nidB,  rlih^t  ift  case  a^  standing  judical^ure  be  ete^teA 
to  bave.cbirtinuance  in  the  said  town  and  territory, 
it  inity  be  propjer  thajt  persona  should  be  expressly 
named  juclges  in  thd  very  commis^on,  who  may  be 
Q&ore  piacticHlarly  qualified  for  the  administration 
of  cbril  Justice. 

-  We  heg  leav(e  ta  observe  to  your  lordahips»:  that 
tbou^i  the  petition  concludes  with  a  prayer"  only 
for  tbe  eatabiishing  acourt  ofciyiljudica(ure>.a0d;a{>t 
poiiitingof  iadges;>  yet  it  sets  forth  that  the  ^titior^ 
ers  aro  greatly  prejudiced  lA  their  trade  for  want  of 
a  forfaof  civil  government,  and,  upon  this  bead,  we 
cannot  but  taiie  notice  to  your  l^r^sbips,  that  it 
has  be^en  represented  to  us  that  tlie  place  is  at  pioe^ 
sent  wholly, dej5titute  of  any  civil  government,  tod 
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that  the  property  of  the  lands  and  houses  has  never 
been  settled  since  the  conquest  thereof^  in  the  tim^ 
of  the  late  queen,  but  remains  precariouFtf 

Upon  this  information  we  have  made  the  best 
inquiry  we  could,  whether^  by  the  articles  of  sur* 
render,  or  any  treaties^  declarations,  or  other  pub^ 
lie  acts^  ratitied  by  the  crown  of  Great  Britain,  any 
legal  provision  has  been  made«  or  rules  given  for 
that  purpose,  and  have  been  able  to  find  none; 
and,  therefore,  we  are  humbly  of  opinion,  that  as 
a  fundamental  necessary  to  any  form  of  civil  go*' 
vernmentj  without  which  courts  of  Judicature  will 
be  in  a  manner  nseless^  and  for  the  quieting  of  the 
inhabitants  in  tlieir  possessions,  some  settlement 
ought  to  be  made  of  the  property,  in  the  houses,  and 
lands,  within  tiiis  town,  and  territories. 

It  has  also  been  represented  to  us,  that  no  laws 
have  been  given  to  this  place  for  fixing  the  nature 
of  crimesj  and  the  punishments  to  he  inflicted  ou 
oifendcrsy  but  that  the  same  are,  at  present,  pu- 
nished by  martial  law,  or,  at  least^  in  a  way  of 
military  discipline. 

This  we  apprehend  to  be  a  defect,  which  requires 
a  remedy,  and  that  laws  should  be  given,  for  this 
purpose,  and  powers  to  civil  magistrates  to  put 
them  in  execution,  in  some  fixed  court  of  justice. 

In  order  to  ei^ble  ourselves  the  better  to  lay  be* 
fore  your  lordships  heads  of  a  scheme,  pursuant  to 
your  lordships'  or^er,  we  thought  it  not  improper 
to  inform  ourselves  of  what  had  been  done  upon 
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the  first  settlement  of  Tangier,  in  the  time  of  king 
Charles  the  Second,  and  of  his  majesty's  colonies 
and  plantations  in  the  West  Indies  \  and,  for  that 

« 

purpose,  have  perused  a  copy  of  letters  patent 
passed  for  Tangier,  and  also  have  caused  to  be 
laid  before  us  copies  of  the  commissions  which 
were  granted  for  the  islands  of  Jamaica,  and  the 
Caribbee  Islands,  upon  settlement  thereof,  which 
are  hereunto  annexed. 

As  to  Tangier,  the  method  then  taken  was  thus, 
Vi2.  by  letters  patent,  dated  the  20th  April,  1668, 
the  town  was  declared  to  be  a  free  city,  all  the  in- 
habitants (being  cliristians)  were  incorporated  by 
the  name  of  mayor,  aldermen,  and  commonalty, 
with  a  recorder,  and  twelve  common  councilmen  ^ 
cut  of  the  mayor,  recorder,  and  aldermen,  was 
constituted  a  court  of  record,  for  determining  civil 
causes,  and  a  court  of  oyer  and  terminer  for  crimi- 
nal matters,  with  a  general  Jurisdiction  (except  as 
to  persons  in  actual  pay  in  the  garrison).  Besides 
which,  a  particular  court  is  erected  for  mercantile 
causes  \  and  all  proceedings  were  directed  to  be, 
according  to  the  laws  of  England,  as  near  as  the 
condition  of  the  place  and  safety  of  the  inhabitants 
would  permit. 

The  first  commission  for  the  government  of  Ja- 
maica, issued  since  the  restriction,  bears  date  the 
«th  February,  18  th  Car.  II.  By  that  the  gover- 
nor is  directed  to  take  to  him  a  council  of  twelve 
of  the  inhabitants,  and  (amongst  other  things) 
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power  given  to  him,  by  the  advice  of  five  or  more 
of  such  council,  to  erect  such,  and  so  many,  civil 
judicatures,  with  authority  to  administer  oatbs^  as 
should  be  held  necessary. 

Tlie  commission  for  the  Caribbee  Islands,  which 
has  been  laid  before  us,  bears  date  the  3d  of  Ja- 
nuary, 18th  Ckin  II.  By  that  commission,  the  go* 
vernor  is  to  appoint  a  council  of  twelve  iii  each 
island,  and  a  general  power  is  given  him,  with  the 
advice  of  such  councils  respectively,  to  appoint  all 
forms  and  ways  of  government,  magistracy,  and 
execution  of  justice,  and  to  erect  courts  of  judi- 
cature for  all  causes,  criminal  and  civil,  and  to  in- 
stitute  forms  of  proceedings ;  to  appoint  judges  and 
other  officers,  and  to  ascertain  their  respective  au- 
thorities and  fees :  provided  that  all  the  constitu* 
tions  and  establishments,  so  made,  should  be  trans- 
mitted, to  be  allowed,  or  disallowed,  by  his  ma- 
jesty in  council.  A  general  assembly  is  appointed, 
to  consist  of  members  to  be  chosen  by  each  town- 
ship, who  are  to  make  laws  with  the  assent  of  the 
governor.  But  power  is  given  to  the  governor, 
with  the  advice  of  the  respective  councils,  to  make 
laws  on  emergent  occasions,  without  any  assem- 
bly, provided  they  should  be  as  near  the  laws  of 
England  as  the  nature  and  constitution  of  the  coun- 
try would  admit,'  and  did  not  charge  or  take  away 
the  right  of  any  persons  in  their  freehold,  goods, 
and  chattels.    Power  is  also  given  to  the  governor, 

N  2 
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.  to  grant  parcels  of  land,  unplanf  ed,  to  planter?, 
under  certain  terms  and  reservations,  and  a  regtster 
to  be  kept  for  sill  conveyances ;  besides  which,  the 
comniission  descends  to  other  particulars^^  'which 
we  conceive  dot  to  be  material  to  be  stated  to  your 
lordships. 

By  these  instances  it  apipeart,  that  sametimes 
the  crown  has  thought  fijt,  by  particular  express 
provisions  under  the  great  seaj,  to  create  ami  foi'm 
the  several  parts  of  the  constitution  of  a  new  go* 
vernoieiit,  and  at  otl>ef  tinges  .has  only  grajated 
general  powers  to  the  governor  to*  fr anie  such  a 
constitutiou  as  he  ^Ould  think  fit»  with  tbi^  advice 
of  a  council,  .consistiog  of^  ce^t^in  nun^ber  of  the 
inhabitants,  who  might  be  supposed  to  be  most  ca« 
pable  of  judging  what  the  condition  of  the  country 
required,  and  tl\is  subject  to  the  approbation  or 
disallowance  of  the  crown;  but  which  of  these  two 
methods  is  fittest  to  be  followed  in  this  case,  de* 
pends  upon  the  particular  circumstances  of  the 
place^  of  which,  we  apprehend,  we  have  not  ob« 
tained  sufficient  information  to  enable  us  to  make 
any  certain  judgment ;  but  if  there  be  about  one 
thousand  families  in  the  town,  as  is  represented  in 
Mr.  Godfrey's  paper,  and  amongst  those  about 
two  hundred  of  his  majesty's  subjects,  as  in  Mr* 
Hayles's  paper  (which  he  explains  to  us  to  mean 
British  and  Irish),  we  beg  leave  to  submit  it  to 

*  your  lordships,  whether,  upon  that  consideration. 
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a  conatitution  framed  strictly  accovding .  t6  the 
fornas  of  the  common  law  of  England,  may  be  con^ 
venient  or  {)racticable« 

As  to  the  settlement  of  property,  we  apprehend 
that  may  be  done  by  virtue  of  powers  to  be  giteit 
by  his  majesty  to  the  governor,  for  making  grants 
of  such  houses  and  lands,  whereof  the  property 
clearly  remains  in  the  crown  (under  fit  regtila- 
lions),  and  also  for  confirming  the  titles  of  others^ 
by  some  general  declaration,  in  such  manner  aa 
shall  be  thought  proper. 

We  beg  leave  to  lay  these  matters  before  your 
lordships  for  jrour  consideration,  because  we  find 
the  recitals  of  the  petition  lead  thereto^  and  some 
of  them  may  be  juecesitoy  to  receive  a  determina* 
tion  before  any  court  of  judicature  whatsoever  can 
have  its  due  effect ;  but  the  prayer  of  the  said  pu* 
tttion,  and  your  lordships'  commands  to  us,  going 
no  further  than  to  prepare  a  draft,  or  proper  heads, 
for  establishing  a  court  of  civil  judicature,  and  the 
x>bjection  made  before  us  to  tlie  court  already  esta- 
blished being  only  with  regard  to  the  persons 
thereby  appointed  judges,  we  are  humbly  of  opi>* 
nion,  that  if  proper  persons  are  expressly  nomi*- 
nated  judges  by  his  majesty,  in  the  commission 
itself  (as  is  above  mentioned),  the  present  form 
may,  in  the  other  parts  thereof,  not  be  improper. 

December  lA,  I722»  Aob.  Raymond* 

Phil.  Yorke. 
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(2.)  Tht  opimm  of  the  atfome^^general  Northetf, 
that  the  queen  might  establish  a  court  of  equity  in 
Massachusets  Bay. 

Extract  from  the  charter  of  Massachusets  Bay, 
and  Mr.  Attorney-general's  report  upon  a  clause 
in  the  charter  of  the  Massachusets  Bay,  relating  to 
the  estahlishing  of  courts. 

"  And  we  do  of  our  further  grace,  certain  know- 
led^,  and 'mere  motion,  grant,  establish^  and  or- 
dain, for  us,  our  heirs,  and  successors,  that  the  great 
and  general  court  or  assembly  of  our  said  province 
or  territory  for  the  time  being,  convened  as  afore- 
saidf  shall  forever  have  full  power  and  authority  to 
erect  and  constitute  judicatories,  and  courts  of  re-' 
cord,  or  other  courts,  to  be  held  in  the  name  of  us, 
our  heirs,  and  successors,  for  the  hearing,  trying, 
and  determining  of  all  manner  of  crimes,  offences, 
pleas,  processes,  plaints,  actions,  matters,  causes, 
and  things  whatsoever,  arising  or  happening  within 
our  said  province  or  territory,  or  between  persons 
inhabiting  or  residing  there,  whether  the  same  be 
criminal  or  civil,  and  whether  the  said  crimes  be 
capital  or  not  capital,  and  whether  the  said  pleas 
be  real,  personal,  or  mixed,  and  for  awarding  and 
making  out  of  execution  thereupon :   to  which 
courts  and  judicatories,  we  do  hereby,  for  us,  oiir 
heirs,  and  successors,  give  and  grant  full  power  and 
authority,  from  time  to  time,  to  administer  oaths 
for  the  better  discovery  of  truth,  in  any  matter  in 
controversy^  or  depending  before  them/' 


TfctogpH^  vibroad:\    Eminent  Ltttvyers.  ]  83 

On  consideration  of  this  clausey  if  there  be  no 
other  clauses  that  exclude  the  power  of  the  crown, 
I  am  of  opinion  her  majesty  may,  by  her  preroga- 
tive,  erect  a  court  of  equity  in  the  said  province, 
as  by  her  royal  authority  they  are  erected  in  other 
her  majesty's  plantations,  and  it  seems  to  me  that 
the  general  assembly  there  cannot,  by  virtue  of 
this  clause,  erect  a  court  of  equity. 

April  21,  170S-4.  Edw.  Noethey. 

(3.)  Mr.  Wesfs  opinion  on  the  king^s  right  to 
establish  a  new  office  of  law  at  Barbadoes. 

To  the  right  honorable  the  lords  commissionm*s 
of  trade  and  plantations. 
My  lords. 

In  obedience  to  your  lordships'  commands,  I 
have  perused,  and  considered,  the  following  acts 
of  assembly,  made  and  passed  in  the  island  of  Bar* 
badoes ;  and,  as  to  the  first  act,  intitled, ''  an  act  to 
empower  the  governor  or  commander*in*chief  for 
the  time  being,  and  council,  to  commode  the  value 
of  powder,  arms,  and  ammunition,,  or  other  stores, 
that  are  or  shall  be  found  wanting  in  the  accounts 
of  store^keepers  of  the  magazines  in  this  island,  and , 
to  reduce  the  same  into  money,"Iam  of  opinion,  that 
it  is  not  proper  to  be  passed  into  law.  Upon  occa* 
sion  of  this  act,  I  have  been  attended  by  Mr.  Tryon, . 
who  appeared  as  a  solicitor  against  its  being  coo* 
firmed,  and  also  by  the  agents  for  the  island  in  de* 
fente  of  it*    And,  as  to  the  subject  matter  of  the 
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i^ct,  VIZ.  the  commuting  the  value  of  powder, 
arms,  and  ammunition,  for  ready  m^ney^  I  sub- 
mit that  t$)  your  lordships*  judgment,  upon  consi- 
deration of  the  annexed  reasons,  both  for  and 
against  it,  that  were  left  with  me,  by  the  above- 
mentioned  solicitor  and  agents. 

And  as  to  the  other  part  of  the  act,  which  relates 
to  the  proceedings  against  Mr.  Peers,  late  one 
of  the  store-keepers  for  the  island  of  Barbadoes,  as 
there  is  a  petition,  now  depending  in  the  privy 
council,  on  the  behgjf  of  the  said  Mr.  Peers,  or  his 
representative,  against  the  said  bill,  upon  which 
their  lordships  have  not,  as  yet,  come  to  any  deter- 
mination, I  believe  your  lordships  will  not  ex- 
pect any  opinion  from  me  on  that  part  of  the  bill. 

But  then  as  to  another  part  of  the  bill,  which 
confirms  the  process  executed  by  the  marshal  of 
the  committee  of  accounts^  I  am  of  opinion,  that 
it  is  contrary  to  the  king's  prerogative,  inasmuch 
as  the  comfliittee  do  thereby  pretend  to  establish 
a  new  officer  of  justice,  and  such  an  officer  as  no 
committee  of  our  house  of  commons  at  home,  ever 
yet  pretended  to  appoint. 

The  second  act  is  ihtitled,  '^  an  act  for  the  better 
ordering  and  regulating  the  proceedings  of  his  ma- 
jesty's court  of  common  pleas,  within  this  island/' 
Upon  occasion  of  which  act,  I  have  likewise  been  at- 
tended by  the  solicitors  against  its  being  passed,  and 
I  beg  leave  to  annex  to  my  report,  a  copy  of  such  rea-* 
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sons  against,  and  objections  to,  the  act,  as  tbejr 
thought  fit  to  leave  with  me,  upon  this  occasion ;  and, 
as  to  the  subject  matter  of  the  act,  I  am  humbly  of 
opinion,  that  it  is  not  proper  to  be  passed,  though^ 
at  the  same  time,  the  intention  of  this  lavi^  seems 
to  me,  not  only  to  be  very  reasonable,  but  very  fit 
to  be  passed  some  time  or  other,  when  drawn  into 
proper  form ;  for,  if  a  special  verdict  be  not  found 
in  any  case,  where  either  party  thinks  himself  ag«* 
grieved  by  the  judgment,  it  is  exceeding  difficult, 
if  not  impossible,  to  have  a  remedy,  by  appeal,  to* 
the  council  at  home,  since,  without  a  special  ver« 
diet,  the  whole  of  the  case  can  never  fully  appear. 
If,   therefore,    they   had  confined  the  obligation 
they  pat  their  judges  under,  of  directing  a  special 
verdict  when  desired,  to  such  causes  only^  where 
the  value  of  the  thing  in  question  was  equal  to 
what,  by  bis  majesty's  instructions,  they  are  at 
liberty  to  appeal  home  ibr,  I  should  have  thought 
the  act  well  calculated  to  render  the  remedy  the 
subject  there  has  against  any  erroneous  judgment, 
by  appealing  to  the  privy  council,  more,  easy  and 
practicable,  and  also  to  make  the  dependence  of 
those  pe(^le  still  close  to  our  government  at  home. 
But  the  obliging  all  judges  to  direct  a  special  ver- 
dict, without  any  reason  assigned,  upon  the  bare 
request  of  the  party,  and  that  in  cases  of  never  so 
small  a  value,  is  certainly  putting  it  in  the  power 
of  the  debtor,  most  unreasonably  to  delav  his  ere* 
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ditor,  in  the  recovery  of  just  debts.  But  the  pe- 
nalty inflicted  upon  judges,  who  deny,  or  neglect 
to  direct,  a  special  verdict,  when  desired,  by 
making  them,  besides  an  incapacity,  liable  to  the 
damages  sustained  by  the  party,  and  those  to  be 
recovered  before  any  justice  of  peace,  as  in  case  of 
servants  wages,  is  so  absurd,  that  I  believe  your 
lordships  will  not  think  it  proper  to  be  passed  into 
Jaw. 

As  to  the  several  acts  following,  viz.  '*  a  supple- 
mental act  to  the  act  to  enable  and  empower  the 
treasurer,  to  pay  unto  Dr.  Home,  the  arrears  due 
to  him,  on  account  of  the  French  prisoners,  during 
the  late  war;"  "  an  act  for  enlarging  the  time  for 
sale  of  effects  attached  for  parish  dues  in  arrear;" 
"  an  act  to  impower  the  treasurer  to  defray  the  ex- 
pences  of  the  late  grand  sessions,  held  for  the  body 
of  this  island,  the  9th,  lah,  11th,  and  l2th,  of  De- 
cember, 1718;"  ^  an  act  for  abrogating  the  oath, 
appointed  by  an  act  of  this  island,  to  be  taken  by 
attomies  employed  to  draw  up  special  verdicts,  and 
appointing  another  oath  instead  thereof;'*  **  an 
act  for  the  encouragement  of  William  Masset  in 
his  new  projection  of  making  worms,  and  altering 
stillheads,  for  the  better  improvement  of  distilla- 
tion :"  I  have  no  objection  to  their  being  passed 
into  law. 

June  18,  1720.  Rich.  West. 

(4.)  The  opinion  of  the  attorney y  and  solicUor-ge-^ 
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neraly  Rt/dcr^  and  Murray,  on  ike  king's  right  of 
establishing  a  government  in  Georgia,  upon  the  sur* 
render  of  the  trustees. 

To  the  right  hon.  the  lords  commissioners  far 
trade  and  plantations* 

May  it  please  your  lordships. 

In  parsuance  of  your  lordships'  desire,  signified 
to  us  in  Mr.  Hill's  letter  of  the  l7th  inst.,  setting 
forth,  that  the  lords  of  the  committee  of  council  for 
plantation  affairs,  had  referred  to  your  lordships^  a 
memorial  of  the  trustees,  for  establishing  tlie  colony 
of  Georgia,  with  directions  to  propose  a  draft  of 
what  your  lordships  should  think  most  advisable  to 
be  done,  in  order  to  obviate  the  difficulties  therein 
suggested,  a  copy  of  which  memorial  your  lordships 
had  directed  to  be  inclosed,  for  our  opinion^  in  what 
manner  the  present  magistrates,  and  other  officers; 
appointed  by  the  trustees,  for  the  administration  of 
justice  and  execution  of  government,  can,  upon  the 
surrrender  of  the  charter,  be  im powered  to  act  in 
their  respective  employments,  till  a  new  administra- 
tion of  government  shall  be  settled :  we  have  taken 
the  said  memoriai  into  consideration,  and  are  of 
opinion,  that  if  the  surrender  of  the  charter,  by  the 
trustees,  cannot  be  postponed,  and  the  preseilt  go- 
vernment there  kept  up,  till  a  new  method  of  admi- 
nistering the  new  government  can  be  settled,  (which 
seemsmost  advisable)  the  properway  for  authorising 
the  present  magistrates,  and  officers,  to  continue  in 
the  exercise  of  their  respective,  offices,  in  the  mean 
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time,  will  be,  for  his  tvkZjesiy  to  issue  a  proclama^ 
lion  for  that  purpose,  uuder  the  great  seal  of  Great 
Britain,  to  be  published  in  Georgia. 

February  ^th,  \l6t.  D.  Rvder. 

W,  Murray. 

($•)  Mr.  Fane's  opinion^  on  the  king^s  power  of 
calling  an  assembly,  in  New  York. 

To  the  right  hon.  the  lords  commissioners  for 
trade  and  plantations. 
My  lords. 

In  obedience  to  your  lordships*  commands,  signi- 
fied to  me  by  Mr.  Hiil,  I  have  considered  an  act» 
passed  in  New  York,  intitled,."  an  act  for  the  fre- 
quent elections  of  representatives,  fo  serve  in  ge- 
neral assembly,  and  for  the  frequent  calling,  and 
meeting,  of  the  general  assembly,  so  elected ;" 
which  enacts,  that  the  general  assembly  of  this 
colony  shall  be  held  once  a  year,  at  least,  at  New 
York,  unless  the  governor,  with  the  advice  of  a 
majority  of  the  counsel,  (which  is  to  consist  of  five,) 
shall,  under  the  seal  of  the  colony,  appoint  another 
place.  It  further  enacts,  that  in  six  months  after 
the  dissolution^  or  determination,  of  every  assem- 
bly^  new  writs  are  to  be  issued,  for  electing  a  new 
assembly,  which  is  to  be  held  once  a  year,  and 
every  future  assembly  is  to  have  continuance  for 
three  years  only,  to  be  accounted  from  the  day  of 
their  meeting,  and  there  is  a  clause  to  determine 
the  present  assembly  on  the  15th  June  17399  on** 
less  the  governor^  fojr  the  time  beings  shall  dissolve 
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it  sooner.  I  beg  leave  to  observe  to  your  Iordship»,  * 
that  I  think  this  aet  is  a  very  high  infringement 
upon  tbe  prerogative  of  the  crown ;  for  it  takes 
away  that  undoubted  right,  wliich  the  crown  has 
alivays  exercised,  of  calling,  -and  continuing,  the 
assembly  of- the  colony,  at  such  times,  and  as* 
long,  as  it  was  thought  necessary  for  the  pub- 
lie  service,  and  therefore,  when  such  a  material 
innovation  is  attempted,  there  ought  to  he  some 
very  strong  and  cogent  reasons,  to  induce  your 
lonbbips  to  consent  to  it.  For  my  part,  I  have 
beard  none,  and  therefore  am  humbly  of  opinion, 
that  it  ought  to  be  repealed. 

July  «0/A,  1738-  Fran.  Fane. 

(6.)  The  opinion  of  chief-justice  Morris ^  in  New 
Jersey^  on  the  king's  patter  of  mercy. 

The  act  of  general  pardon,  now  under  our  con* 
sideration,  I  think  consists  of  two  parts ;  tbe  one  is, 
to  pardon  all  those  persons,  who  have  been  con- 
cerned in,  or  are  guilty  of,  any  of  the  late  riots,  or 
insurrections,  in  this  province ;  the  other  is,  to  stop 
and  suspend  all  process,  and  proceeding,  against 
those  persons,  who  are  already  indicted  for  high 
treason,  or  such  as  may  hereafter  be  accused  of 
that  crime,  until,  and  to  tbe  intent,  his  majesty's 
pleasure  may  be  known. 

I  look  upon  this  to  be  a  matter  of  very  great  im- 
portance, perhaps  the  greatest  that  ever  yet  was 
under  the  consideration  of  the  council  of  New  Jer- 
8ey>  and  therelbre  m^h  that  things  had  been  so 
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managed,  as  to  hiave  brought  this  afiair  before  us 
earlier  in  the  sessions,  that  we  might  have  had 
the  greater  time  to  v^eigb  and  consider^  what  was 
proper  to  be  done;  however,  I  shall  deliver  my 
opinion,  and  advice,  upon  the  matter,  ia  ^s  clear  a 
manner,  as  the  shortness  of  the  tirne^  and  my  abiii* 
ties,  will  permit. 

I  am  dearly  of  opinion^  that  by  his  majesty's 
commission  to  his  excellency,  under  the  great  seal 
of  Great  Britain,  his  excellency  has  full  power,  and 
authority,  to  extend  his  majesty^s  mercy,  by  a  gel 
neral  pardon,  to  all  those  that  have  been  concerned 
in  the  late  riots  and  insurrections,  within  this 
cplony :  provided  the  crimes,  of  which  they  stand 
accused,  do  not  amount  to  high  treason,  or  murder, 
these  being  the  only  crimes  excepted^  in  that 
clause  of  the  royal  commission,  which  gives  power 
to  extend  his  majesty's  mercy. 

But  I  do  not  think  it,  by  any  means,  prudent,  or 
advisable,  in  his  excellency,  to  use  the  powers  so 
given,  in  the  manner  proposed  by  the  general  par« 
don,  before  us,  till  the  legislature,  now  sitting,  have 
made  provision  effectually  to  strengthen  the  hands 
of  his  majesty's  government,  so  as  to  enable  them 
to  protect  the  persons,  and  estates,  of  the  people  of 
the  province,  and  to  carry  into  execution  the  laws 
of  the  land.  When  that  is  done,  in  a  manner  sa- 
tisfactory to  the  government,  then,  and  not  before, 
I  humbly  conceive,  it  will  be  prudent  and  advisa« 
ble  in  his  excellency,  to  grant  and  extend  his  ma* 
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jesty^s  gracious  mercy,  to  the  persons  concerned  in 
the  said  late  riots,  which  will  then,  in  my  opinion, 
tend  very  much  to  restoring  the  peace  of  the  pro- 
vince, as  most  of  the  persons  concerned  are  an  ig- 
norant people,  encouraged,  and  set  on,  by  some 
artful  and  designing  men. 

As  to  the  second  part  of  the  act  of  general  par- 
don, I  must  declare  it  as  my  judgment  and  opinipn, 
that  neither  by  his  majesty's  commission,  nor  by 
the  article  of  the  royal  instructions,  now  communi- 
cated,  has  hi&  excellency  any  power,  or  authority, 
to  suspend  the  process,  or  stop  the  proceedings,  in 
cases  of  high  treason.  The  powers  of  pardoning, 
given  by  the  commission,  are  full,  as  to  all  crimes, 
but  treason  and  murder,^  which  being  expressly 
reserved  and  excepted,  no  construction,  in  my 
opinion,  can  possibly  extend  the  words,  so  as  to  give 
power  to  suspend,  or  stop,  the  proceedings  in  those 
cases,  which  will,  in  effect,  be  pardoning,  as  the 
parties  are  (and,  it  is  intended,  shall  remain)  at  full 
liberty,  and  may  remove  themselves,  and  their 
effects,  to  another  part  of  the  world,  long  before 
-his  majesty's  pleasure  can  be  known. 

As  to  the  instruction  now  communicated,  it  is 
certainly  a  very  good  one,  and,  among  many  others, 
shews  his  majesty's  great  care,  and  paternal  affec- 
tion, for  these,  his  remote  dominions ;  but  I  think 
there  is  nothing  contained  in  it,  that  can  be  con- 
strued, to  give  a  power  to  do  what  is  now  pro- 
posed. 
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The  material  words  are,  •*  and  if  any  thing  shall 
happen,  that  may  be  of  adi^antage  and  security  to 
our  said  province,  which  is  not  herein,  or  by  our 
commission  to  you,  provided for^  we  do  hereby  al- 
low unto  you,  with  the  advice  and  consent  of  our 
council,  to  take  order,  for  the  present,  therein,  &c.'* 

This  instruction  seems  to  me  justly  calculated  to 
empower  the  governor  to  act  for  the  advantage, 
and  security,  of  the  province,  in  extraordinary  cases^ 
wherein  the  commission  and  instruction  are  silent^ 
but  in  my  hnmble  opinion,  was  never  intended,  nor 
can  it  be  construed,  to  extend  to  things  expressly 
provided  for  by  the  commission,  which  the  po*vers 
of  pardoning  and  reprieving  are,  so  far  as  his  ma- 
jesty intended  they  should  be  used :  and  as  the 
powers  of  pardoning  treason  is  there  expressly  re- 
served, and  excepted,  I  cannot  think  the  general 
words,  in  the  instruction,  were  intended  to  give  a 
power  contradictory  to  the  commission.  And  I 
conceive,  that  as  the  king's  instructions  receive  their 
greatest  force  from  the  commission  under  the  great 
seal,  so  the  granting  the  suspension,  proposed  under 
the  powers  given  by  that  instruction,  will  be  doing 
an  act,'  by  virtue  of  the  royal  commission,  which 
that  very  commission  prohibits  and  e^xepts^  in  ex* 
press  zvords. 

Having  declared  my  sentiments,  that  his  excel- 
lency has  no  power  by  his  commission,  or  instruc- 
tions, to  grant  the  suspension  proposed,  it  will  be 
needless  to  enter  far  into  the  consideration  of  the 
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legality  of  tying  np  the  bands  of  the  courts  of  Iaw» 
in  such  cases,  which  seems  to  me  to  be  stopping  the 
ordinary  course  of  the  laws,  and  exercising  little 
less  than  a  dispensing  power,  not  warranted  by  the 
constitution. 

How  far  it  will  be  prudent,  and  advisable,  in  his 
excellency  to  grant  the  suspension  proposed,  if  he 
^adpowetf  is  next  to  be  considered,  and  greatly  de- 
pends upon  the  state  and  circumstances  of  the 
province,  which  is  very  well  known  to  every  one» 
here  present,  and  therefore  need  not  be  men«* 
tioned.  But  certain  it  is,  that  things  would  never 
Have  gone  the  lengths  they  had  done,  if  the  legis* 
lature  had  interposed,  when  this  rebellion  was 
young,  and  before  it  had  come  to  its  maturity,  nor 
need  it  now  continue  longer,  if  they  will  erer/ 
thanselves,  in  support  of  his  majesty's  authority, 
and  the  laws  of  the  lend. 

In  my  humble  opinion,  the  province  is  not  in 
such  circumstances,  as  to  make  it  prudent,  or  ad* 
visable,  in  the  government,  to  stretch  their  power 
in  favour  of  a  few  people,  who  have  thrown  off 
their  allegiance  ^  there  is  power  and  strength 
enough  in  the  province,  to  put  the  laws  in  ex^u- 
tion ;  his  excellency,  with  the  council,  and  assem- 
bly, can,  if  they  will,  presently  put  a  stop  to  those 
disorders,  and  were  they  once  inclined,  these  daring 
people  would  presently  sneak  into  their  hiding- 
places,  and  not  venture  to  shew  themselves  in  op* 
position  to  the  government.    But  while  we  wa^t 
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ittolinatioDy  %a4  while  these  peeple  kppw  what  we 
i6,  all  the  mild  measures  propwed  will  be  ineffecr 
toaU  vkd  only  tend  to  bring  the  goveromrot  into 
greater  oeatempt. 

Had  these  daring  disturbers  not  beea  eouQte* 
tiano&d  by  some  men  of  ttote>  had  tbey  not  dqp«id« 
ed  upon  the  support  and  protectiwL  of  people  miteh 
above  themselves,  they  nerer  would  have  yeaturect^ 
tbasy  to  hare  flown  in  the  face  of  his  m^^eaty^s  ga» 
vemment,  and  to  have  thrown  off  their  aUegiano^ 
Had  they  laboured  uader  any  injustice^  or  bppres* 
sioQy  they  haye  had  foil  liberty^  and  have  laid 
their  eomplaints  before  the  assembly^  too  many 
of  whom  want  not  inclinations  in  their  favour :  and 
as  they  have  been  fuUy  heard>  and  no  one  instance 
of  oppression^  or  injustice,  made  out,  evea  to  the 
^atisfaotion  of  the  assembly,  it  must  be  presumed 
their  complaints  are  only  clamour,  designed  to  draw 
in  weak  ^nd  unwary  people,  to  join  them  in  their 
Unlawful  practices, 

K.  H.  Moaanu 


IIL  How  far  theking's  subjects^  who  emigrate, 
carry  with  them  the  law  of  England  ;  First,  The 
common  law ;  Second,  The  statute  law. 

tint.    As  to  the  cooomon  Jaw« 

(K)    Mr.  tFesfs  opinion  on   (his  mhject^  in 

The  common  law  of  £«glaQd>  is  the  oommoii 
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iaw  of  the  plantatkliifi,  and  all  rtatotefi  in  affirm- 
ance of  the  common  law,  passed  in  EngUod,  «n» 
tecedent  to  the  settlement  of  a  colon)^,-  are  in 
fotce  in  that  colon^r,  unless  there  is  soihe  private 
iM^t  to  the  contrary,  though  no  statutes,  made  since 
those  setUements,  are  there  in  fofce^  tiales^  the  qi;^ 
lotiies  ace  particularlj  Mentioned.  Let  an  £th 
gtisbmon  go  where  he  will,  he  carries  m  i9W^li 
of  law  and  liberty  with  him,  as  the  nature  of  things' 
will  bear« 

{%)  lite  ofifmB  qf  the  attorney^  and  s^icitar-ge'' 
nerul,  Fraity  and  Yorke,  that  the  hinges  jmbfects 
carry  with  thim  the  common  Am^,  wherever  thty  may 
J'orm.  settlements^ 

In  respect  to  such  places  as  have  beeov  or  shaH 
he,  acquired  by  treaty,  or  grant,  from  aoy  of  the 
Indkn  princes^  or  governmeBtSy  your  msfesty 's  let- 
ters pttlent  are  not  necessary ;  the  property,  of  t&e 
^i  testily;  in  the  grantees,  by  the  Indian  grants, 
subject  <mly  to  your  majesty^s  right  of  soren^nt|' 
over  the  settlemenCs,  as  English  settlements,  and 
over  the  inhabitants,  as  English  subjects,  who  oarry 
with  them  your  majesty^s  laws,  wherever  they  Ibrm 
colonaes,  and  receive  jrour  majesty's  protecttoo, 
by  virtue  of  your  royal  charters. 

C.  YORKE« 

(S*y  Mr.  Fane's  spimon^  hm  far  subjects  eon  be 
4s»ameA  an  custody^  on  a  chargs  sfpirae^.         ^ 

ir« 


To  the  right  bon.  the  lords  commissioners  of 
trade  and  plantations* 
My  lords. 

In  obedience  to  your  lordships*  commands,  sig- 
nified to  me  by  Mr.  Popple's  letter  of  tlie  3d  of 
May  la8t»  whereby  your  lordships  are  pleased  to 
desire  my  opinion,  in  point  of  iaW,  how  far  Mr. 
iVorsley,  governor  of  Barbadoes,  can  'be  justified 
in  detaining  t^'o  persons  in  custody^  upon  that 
island,  upon  suspicion  of  piracy,  supposed  to  be 
committed  on  the  Portuguese  fectory,  at  Cape 
Lopez :  I  have  considered  of  the  matters  to  n^  re- 
ferred, and  am  humbly  of  opinion,  that  Mr.  Wors- 
ley  cannot  justify  the  detaining  the  persons  any 
longer  in  custody,  upon  suspicion,  without  bring- 
ing them  to  a  trial,  and  which  he  says,  in  his  letter 
to  your  lordships,  he  declines  doing,  because  he  is 
apprehensive,  that  for  want  of  evidence,  they  will 
be  acquitted,  therefore  I  think  they  ought  to  be  re- 
leased ;  but  it  may  be  proper  for  Mr.  Worsley,if  the 
suspicions  are  very  strong  against  them,  not  to  dis- 
charge them,  till  such  time  as  they  have  given  se« 
eurity  for  their  appearance,  to  answer  any  matters^ 
that  may  hereaAer,  in  a  reasonable  time,  be  charged 
upon  them* 

Itf^l4,l726.  Fban.Fanb. 

Second.  As  to  the  extension  of  the  statute  law. 
(1 .)  The  attorney-general  Yorkers  opinion,  en  this 
Suhject,  in  1739* 
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Qn^cre. — ^Whether  such  general  statutes  of  £of • 
land,  as  have  been  made»  since  tbe  date  of  the  chai> 
ter  of  Mary  land  J  and  wherein  no  mention  is  made  of 
tbe  plantations,  and  not  restrained  by  words  of  local 
limitation^  are»  or  are  not,  in  force  without  btisK 
introduced  there  by  a  particular  act  of  their  owp  ? 

I  atn  of  opinion,  that  such  general  statutes  as 
have  been  made,  since  the  settlement  of  Maryland, 
qnd  are  xiojt,  by  express  words,  located,  either  to 
the  plantations  in  general,  or  to  the  province  in 
particular,  are  not  in  force  there,  unless  they  have 
been  introduced,  and  declared  to  be  laws,  by  some 
acts  of  assembly  of  the  province,  or  have  been 
received  there  by  long  uninterrupted  usage,  or 
practice,  which  may  import  a  tacit  consent  of  thci 
lord  proprietor,  and  the  people  of  the  colony,  Uiat 
they  should  have  the  force  of  a  law  there» 

March  9, 1 729^  P-  YoutE. 

By  8tat«  25  Geo.  IL  ch.  6.  s.  10.  it  appears,  that 
the  legislature  considered  usage^  as .  suffident  to 
have  ^tended  an  act  of  parliament  to  the  colonies. 

(9.)  The  cpmion  of  the  attorn^  and  sotidtOTt 
Henkgj  andl^arke^  that  the  M^cts  emigrating^  dQ 
carry  with  them  the  statute  lau>^  t»  1757* 
My  lords. 

In  obedience  to  your  lordships'  commandSi  sig*. 
nified  to  us  by  Mn  Pownal,  by  letter,  dated  April 
1st,  1757,  aoeraipanied  with  an  inclosed  letter  and 
papers,  which  he  had  received  from  Jonathan  Bel» 
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clief3  e^«>  <Aief  jastio^  of  hid  ittajedty*6  cel<^ny  of 
Nova  Scotia,  relating  to  die  case  of  two  persons 
convicted,  in  the  courts  there,  of  counterfeiting  and- 
uttering  Spanish  dollars  and  pistereens,  and  requiring^ 
our  opinion,  in  point  of  law, thereon :  we  have  taken 
the  «aid  letter  and  papers  into  our  consideration,  and 
find  that  the  qnestion,  upon  which  the  case  of  (hose 
two  persons  convicted  of  high  treason  depends,  is 
this,  whether  the  act  of  parliament,  Ist  Maf.  ch.  (J. 
irititled  an  act,  that  the  counterfeiting  of  strange 
coins  (being  current  within  this  reakn),  the  queen's 
sign  manual,  or  ptiyy  seal,  to  be  adjudged  treason, 
extends  to  Nova  Scotia,  and  is  in  force  there,  with 
respect  to  the  counterfeiting  Spanish  dollars  and 
J^istereens,  in  the  said  province. 
*  And  w«  are  of  opinion,  1st.  that  it  doth  not ;  for 
that  the  act  is  expr eddy  rastramed  t^  the  cottnter* 
fiefiiifig  of  foreign  coin,  current  within  this  reaim,  of 
whi<:h  Nova  Scoda  is  no  part. 

Secondly,  we  are  of  opinion,  that  the  proposi- 
tion  adopted  by  ihe  judges  these,  that  the  inhabits 
ants  of  the  colonies  carry  with  them  the  statute 
ton;!  of  this  realm,  ia  not  true,  bs  a  general  pixipo* 
sition,  but  depends  upon  etvcumataooes,  the  cfiect 
of  their  charter,  usage;  and  acts  of  their  legislature  y 
and  it  wottid  be  60th  inconvenient,  and  dangerous,, 
to  t^e  it  in  so  kirge  an  extent.      '* 

And  thirdly^  we  are  of  opinion^.  dMit  the  tifieilefe 
can  onty  be  considered  as  a  high  misdemeaner^  «tr 


•d  to  .tiMtM|NroviiK)es  which  make  it  a.  grealor  of* 
featM^  to  Whicb  ire  ard  entirely  itraii|^V94 

Ar«ty  1«^  1757.  B.  HitfLsv; 

C.  YoftKC. 

/(9.)l  2S^  opinion  of  the  adoocate,  the  attorney,  and 
soUdtoTf  Hgy,  Yorke,  and  Norton^  on  tbgsameMb^ 
jmt^M  VJ&t. 

QKdnvr^Doea  the  act  df  the  dftth  H6o.  VIII. 
cfa. !«.  oMitlcii^  fef  ptcatcs  (bding  pamd  l^dbite  the 
esbdrfiihiBent  «f  any  af  th«  Britirfi  eolaaies)  extend 
to  the  jMdd  cokmiea;  and  if  ii  doea,  boW  are  the  iin 
gulations^  therein  $et  daWn»  to  be  eiiecatod  ? 

^mlnrr«f^We  ai^  of  ot^inion,  that  the  litat^'fiS 
Hen.  VIII.  doe0  ctsctettd  to  the  case  of  murdir^ 
eommitted  any  where  on  the  high  seaa  I  andcons^ 
cpiently  that  a  ikoiamittion  might  issue  on  th*  pre^ 
itnt  caae^  into  any  county<»  wkfain  the  reaim*  of 
Englaad^  to  tr)^  the  ofisioden^  who  might  be  broaght 
wrer  far  Hiat  purfiose^  and  the  witneami  easamkied^ 
and  jury  sworn  before  sneh  oonimissioners^  unless 
diat  mode  of  txial  is^oald  be  deemed  inconvenient 

OfMn^r^Hon  the  act  of  the  11th  and  lllh 
Wai.  Uh  cb.  7^  itttitled  an  act  lor  the  effeetaai 
sh^faefNtton  of  piracy^  or  the  7th  sac.  of  Geo.  I.  ch. 
Ilrintllledan  act  jfar  fnrthn  psev^stfing  burglary; 
eontain  sadbnont  aothority  for  the  trial  aaid  {imnshp* 
auttt  of  pentolM  apon  the  sea  or  waters^  Withiothe 
^tidmiraMy  jorisdiotieni  in  th<r.  idantatiaaa  ? 
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Jnswir.'-^^e  are  of  opinion,  that  neither  of  the 
acts  of  parliament,  mentioned  in  this  quitti,  were 
intended  to  affect  the!  case  of  murders ;  they  relate 
merely  to  such  felonies,  as  are  equal,  or  inferior,  to 
the  species  particularly  expressed^ 

G.  Hat. 

March  4y  17^2.  G  Yorke. 

(4«)  .  77ie  ofnnion  €f  the  attorn^  and  soUcitor^ge^ 
neral^  De  Grey^  and  WUUs^  on  the  exttnsim  afaeis 
Iff  parliament  to  the  cohnies,  when  they  are  mention^ 
edy  generally  y  as  dominions  of  the  crown^  in  1767* 
May  it  please  your  lordships. 

In  obedience  to  your  lordships'  commands^  sig- 
pified  to  us  by  Mr.  Pownal's  letter  of  the  iSth  of 
June,  that  we  would  take  into  our  consideration  an 
act  of  parliament,  passed  in  the  12th  of  queen  Ann* 
fitat*  S.  ch«  1  &.  intitled  an  act  for  the  preserving  of 
all  such  ships  and  goods,  whidi  shall  happen  to  be 
finrced  on  sliore  upon  the  coasts  of  this  kii^om^ojr 
any  other  of  hermqjesty^s  dominions  ;  also  one  <)tber 
act  of  parliament,  passed  the  4th  of  Geo.  L  oh.  12# 
intitled  an  act  for  enfwcing,  and  making  perpetaaU 
att  act  of  the  I2th  y^ear  of  her  late  majesty*  intitled 
an  act  for  preserving  all  such  ships,  and  goods 
thereof,  as  shall  happen  to  be  forced  on  shore,  or 
stranded  upon  the.  coasts  of  this  kingdom^  or  any 
other  of  his  majesty's  dominiomy  and  for  iuflicfcing 
the  punishment  of  death  ou.8iii;di.as  shaU  wilfiil^ 
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bom  and  destroy  ships ;  and  thai  we  urould  ^ve  oar 
opimoBt  wheUier  tiie  said  acts  do  extend  to»  and 
aie  in  force  in,  hismi^esty's  ookmies  and  plantations 
in  America:  we  have  taken  the  same  into  our  con- 
sideration^  and  are  of  opinion,  that  as  the  title  <^the 
act  of  the  13th  of  Ann.  stat  2.  ch«  18*  expressly  im- 
ports to  be  an  act  for  preserving  riiips  and  goods 
forced  on  shore,  or  stranded  upon  the  coasts  of  this 
kingdom,  or  My  dJt&cr  itfher  mqjeitffi  dominions,  and 
the  enacting  part  has  words  extending  to  her  majes- 
ty*s  dominions  in  general^the  said  act  of  the  12th  of 
Amu  extends  to,  and  is  in  ibrce  in,  his  majesty'^ 
colonies  and  plantatioiis  in  America,  notwitbstand* 
ing  the  speciid  pronwdgatjoji  of  the  law ;  and  some 
other  provisions  in  it  are  applicable  only  to  this 

kiMdom* 

We  are  likewise  of  opinion,  that  to  much  of 
the  act  of  4th  Geo.  I.  ch*  it.  as  declares  the  12th 
of  Ann.  to  be  perpetual,  extends  to  America^  But 
the  third  clause  of  that  act,  which  introduces  a  new 
crime»  by^a  provision  altogether  independent  of  the 
&mifr  part  of  the  act,  and  made  to  render  an  act 
of  the  1st  of  Ann.  more  effi^nal,  we  are  inclined  to 
think,  does  not  extend  to  his  miyesty's  cqlonies  and 
plantations  in  America,  that  clause  being  express^ 
ad  in  general  terms,  without  any  reference  to  the 
ponies;  nA  the  11th  of  Geo«  L  ch«  89*  s«  7« 
which  directs  the  mode  of  prosecution  of  those  ol& 
fe|ioes»  wfaen  committed  within  the  body  of  any 
county  of  this  reaUn»  or  upon  the  high  seas>  iMking 
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BO  meiitibii  of  the  imhier  of  iriiA,  if  tadi  ofienoet 
siiould .  be  oammitted^  in  aajr  of  lufl  naguty^B 
plantations^  or  colonies^  in  Ainerica. 
Jtnm  26,  1767*  W.  ob  Onkv. 

(5.)  7%6  opimoH  0f4kc  attorney  and-  ^Ucii0r^€* 
neraly  Raymond,  and  FbMr,  how  Jar  the  ^tatutii  of 
moMopolks  extends  to  thi  tolonm. 

To  the  right  honorable  the  lords  ooflMBiesiofiers 
lor  trade  aiKl  plaMatiotig* 

In  obedience  to  yoor  Iofdtfai]>B'  coofOMindSy  t\p 
nified  to  us  by  Mr«  Popple>  by  liis  l^ttiee^  dated  tbe 
fi4tb  of  Jane  last)  whereby  he  acqnMitd  us,  lAuit  hia 
majesty  having  been  pleased  to  refer  to  3^ur  lord^ 
ships  the  petition  of  Mn  Shard,  and  others,  for  a 
patent,  for  the  sole  coring  of  sturgeon  in  Ameriea^ 
mid' importing  the  same  into  this  keagdom;  and 
your  lenlshtps^  beif)g  desirous  to  have^  the  same  e& 
feetualiy  carried  on,  without  behig  mad«  a  stocfe- 
jobbing  business^  were  pleased  to  require  our  opi^ 
nion,  iftWiiatmaiMiera  patent  may  be  grantedtbeitt. 
To  answer  whsit  yoar  lovdships  propose,  in  ttlat 
point,  we  have  conmiered  of  the  tnaUer  tbfeMby 
referred  to  us,  and  are  of  opinion,  that  if  aach  a  pa*> 
tent,  aS  is  prayed  by  tlie  petitioner,  might  be  grants 
ed'  by  taw,  the  nialtyng  if  a  stedt^jobbitiig  baslaesa 
may  be  prevented/  by  inserting  a  claiode  therein  #d^ 
that  parpose ;  but,  wp4D  the  casei  as<  Mated  «a  aa; 
We  apprehend^  that  the  art  pretended  to^by  tiie  pe^ 
does  t^  appeait.to  be  a  tkew  itvrMitlMy  ^ 
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wliidi  the  aole  use  is  grantable ;  besides  tbat^  we 
are  very  doubtful  upon  consideration  ^f  the  statute. 
of  the  SI 9t  of  Jac.  L  o,  3«  whether  the  prerctga- 
tive  of  the  crown,  for  making  grants  of  this  nature, 
ekchtsire  of  other  persons^  extends  to,  the  planta- 
tkms. 

July  18,  17S0.  RoBT.  RiiYifONn. 

Phil.  Yorkeu 

(6.)  The  opinion  of  the  attorney^general  VorkCy  in 
1 727>  how  for  statutes  extend  to  the  Isle  of  Man. 

I  am  of  opinion,  that  no  officer  of  the  customs 
can,  by  virtue  of  any  deputation  from  the  comoiis* 
sioners  of  the  customs^  in  Gre^  Britain,  make  a 
seizure  in  the  Isle  of  Man  $  beeause,  as  I  take  it, 
their  commission  doth  not  extend  to ,  that  island ; 
but  I  conceive  that  the  clause  in  the  act  7  Geo.  I. 
upon  which  this  question  arises,  gives  power  to«any 
person  whatsoeirer  to  seize  goods  imported  into  the 
Isle  of  Man,  contrary  to  the  provision  of  that  act ; 
and  that  those  general  words  are  not  restrained,  as 
they  are  in  England,  by  die  operation  of  the  act  q|' 
frauds,  14  Car.  IL  c  1 L  s«  15,  which  directs  seizures 
to  be  made  by  the  officers  of  the  customs  only, 
for  that  eiauae  emends  only  to  England,  Wales,  and 
Berwick«upon-Tw>eed ;  therefore  I  think  officers,  s^ 
deputed,  may  make  seizures  in  the  Isle  of  Man  for 
importations,  contrary  to  the  act  7^  Geocgii,  and 
prosecute  the  same  to  condemnation,  in  the  proper 
court  (here,  but  this  must  be  done»  not  by  virtue  of 
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their  deputations,  but  as  comteon  persons,  by  force 
of  the  act  of  parliament 

August  as,  1727-  P.  YoRltB. 

(7.)  Tke  opinion  of  the  attorney  and  solicitor-- 
general^  Vorke,  and  JVearg^  on  the  extension  &ftke 
laws  of  England  to  the  colonics,  and  on  other  analo^ 
gous  topics  i)f  law  *. 

To  the  right  honorable  the  lords  commissioners 
of  trade  and  plantations. 

May  it  please  your  lordships. 

In  obedience  to  yoor  lordships'  commands,  sig* 
oified  to  us  by  Mr.  Popple,  by  his  letter  dated  the 
4th  of  February  last,  transmitting  to  us  the  annexed 
copy  of  an  order  of  their  excellencies  the  late  lords 
justices  mode  in  council,  and  requiring  our  opinion 
upon  the  matters  therein  referred  to  your  lord- 
8bip%,  we  have  considered  the  said  order,  which 
contains  in  substance,  that  your  lordships  should 
consider  what  laws,  now  in  force  in  the  island  of 
Jamaica,  will  expire  the  1st  of  October,  1734,  and 
what  laws  will  remain  in  force  after  that  time  ;  and 
that  your  lordships  should  also  consider,  upon 
what  foot  the  government  of  that  island  will  stand 
after  the  said  1st  of  October^  17^4,  and  under 
what  circumstances  the  inhabituits  thereof  vfill  re- 

*  By  a  clause  in  the  Mutiny  Act,  6  Geo«  III.  crimes  com- 
mitted iQ  the  i^pper  country  of  Canada  were  made  triable,  in  the 
Canadian  courts  of  justice  ;  and,  in  177^  f  ^t^^  Du6,  who  had 
murdered  his  masto*,  at  Detroit,  was  thus  tried,  found  guihy* 
and  executed 
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main^  in  relation  to  their  dependence  apon  the  au- 
thority of  the  crown;  and  that  your  lordships  would 
take  the  opinion  of  his  majesty's  attorney  and 
solicitor-general  thereupon,  and  report  a  full  state 
thereof  to  their  excellencies  in  council. 

And  we  humbly  certify  your  lordships,  that  the 
several  points  mentioned  in  the  said  order>  depend*- 
ing  upon  the  constitution  of  the  island  of  Jamaica, 
and  the  several  alterations. it  has  undergone,  since 
the  conquest  thereof,  irom  the  crown  of  Spain,  in 
the  year  1655,  we  have  found  it  necessary  to  in- 
quire  into  a  great  variety  .of  facts,  which  could  only 
appear  by  the  books  and  memorials  preserved  in 
your  lordships'  office ;  and  in  order  to  our  infonna- 
tion  therein,  your  lordships'  secretary  did,  at  our 
request,  lay  before  us  several  original  books,  and 
copies  and  extracts  out  of  other  books  and  papers, 
hy  the  assistance  whereof  we  have  endeavoured  to 
form  some  judgment  upon  the  subject  matter  of 
the  said  reference ;  but  by  reason  of  the  many  de- 
fects, which  were  in  the  first  settlemetit  of  this 
colony,  and  the  contentions,  which  have  been  kept 
.on  foot  ever  since,  between  the  respective  governors 
and  assemblies  of  the  people,  we  find  many  things 
of  no^ittle  consequence  left  ip  great  uncertainty,  at 
this  day ;  aqd  in  several  instances  it  is  very  diffi* 
cult  to  fearn  what  was  the  real  transaction,  by 
reason  of  the  imperfect  accounts^  which  have  been 
sometimes  transmitted  hither* 

The  points  spt^ifi^d  in  the  said  order  ^f  the  late 
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lord  just ices>  whereupon  your  lordships  hare  been 
pleased  to  require  our  opinion^  are  three,  viz. 

What  laws,  now  in  force  in  Jamaica,  will  expire 
t)n  the  1st  day  of  October,  1724  ?  ' 

What  laws  will  remain  in  force  after  that  time  f 
*  Upon  what  foot  the  government  of  that  island 
will  continue  after  that  time,  particularly  in  rela- 
tion  to  its  dependence  upon  the  authority  of  the 
crown  <^  Great  Britain  ?  , 

As  to  the  laws  of  the  island,  they  appear  to  have 
been  made  in  different  manners,  and  under  differ* 
ent  powers,  at  several  periods  of  time;  and  be* 
cause  in  considering  them,  some  facts  wiU  occur, 
which  may  be  found  to  be^  material,  with  relation  to 
the  third  point  referred  to  us,  we  beg  leave  to  state 
the  case,  as  to  this  head,  more  fully  to  your  lord- 
ships.      •  • 

The  first  commission  of  a  governor  of  this  island, 
which  has  been  laid  before  us,  was  granted  to  colo- 
nel Edward  D^Oiley,  bearing  date  the  8th  day  of 
February,  J  660,  whereby  be  was  empowered  to  do 
and  execute  all  things  appertaining  to  the  office  of 
governor,  which  might  tend  to  the  defence  ami 
good  government  of  the  island,  according  to  such 
po^vers  as  were  given  him  by  his  commission  and 
instructions,  and  according  to  such  good  and  rea- 
sonable customs  and  constitutions  as  were  escer* 
cised  and  settled  in  his  majesty 's  other  plantaiioni^ 
or  such  as  should,  upon  mature  advice  and  con- 
^deration,  be  heM  necessary  aftdk  pr^petj^  fyc  the 
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good  gcnrertunait  and  secoWty  of  the  iftland^  pro^ 
vided  tbey  we^e  not  repugnant  to  tl|e  laws  of  £ng* 
land;  iMifc  no  .leserration  is  made,  or  direction 
given,  §qK  the  transmitting  any  acts^  or  orders,  t# 
be  made  l^  him  in  the  island*  to  be  cotifirmed  by 
tile  Idng. 

For  the  better  admintstration  of  justice,  and  m%. 
Moment  of  afiairs,  he  was  directed  to  take  to  him 
a  oooacil  of  twelve  persons,  to  consist  of  the  secre- 
tary of  the  island,  and  eleven  persons  to  be  elected 
indifferently  by  as  many  of  the  officers  of  the  army, 
planters,  and  inhabitants,  as  by  his  best  and  most 
equal  contrivance  might  be  admitted  thereunto. 

Wilh  the  advice  of  this  council,  or  any  five  of 
them,  tlie  governor  was  empowered  to  erect  and 
constitute  civil  judicatures,  with  power  to  admini* 
ster  an  oalh,  and  to  do  and  execute  all  and  every 
such  further  act  and  acts  as  might  conduce  to  the 
security  of  the  island,  and  the  people  thereof^  and 
the  honour  of  the  crowQ* 

By  virtue  of  this  commission  and  instructions, 
several  courts  of  justice  were  erected,  and  many 
oedera  made  by  the  governor  and  council,  the  style 
whereof  is,  b^  it  enacted  and  ordained  by  the  go- 
vernor and  council,  concluding,  given  under  my 
hand  on  suoh  a  day^  and  signed  by  the  governor ; 
and  sevwal  of  them  are^  mentioned  to  have  beeri 
praclnmed  in  the  island. 

Amongst  thnse  is*  an  aot^  or  order,  for  laying  an 
impoet  ttp^n  strMg  Ji^ois  importedi  vi^.  npon 
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every  ton  of  Spanish  or  French  wine,  four  pounds 
sterling;  every  gallon  of  brandy,  or  spirits,  six- 
pence s  and  every  ton  of  beer,  twenty  shillings^  and 
after  that  rate  for  a  smaller  or  greater  quantity. 
Remedies  are  thereby  provided  for  the  levying  and 
recovering  this  duty,  and  penalties  inflicted  on 
persons  conunitting  frauds  therein. 

There  is  also  another  act,  or  order»  for  laying 
one  shilling  per  ton  upon  all  ships  trading  to  this 
island* 

Many  other  ordinances  appear  to  have  been 
made  in  the  same  manner,  for  the  better  govern* 
ment  of  the  island,  for  regulating  trade^  and  re- 
dressing  public  mischiefs ;  and  some  particular  acts 
in^,  the  Barbadoes'  book  (as  it  is  there  expressed) 
are  ordered  to  be  in  force  in  Jjamaica. 

In  many  of  these,  ordii^ances^  penalties  and  for* 
feitures  to  the  king  are  indicted ;  justices  of  the 
peace  are  spoken  of  as  magistrates  then  in  being, 
though  we  cannot  find  any  general  conslitotion  of 
justices  of  the  peace,  only  an  order  of  the  governor 
and  council,  appointing  all  the  members  of  the 
council  to  be  justices  of  the  peace  throughout  the 
island,  and  some  others  appointing  particular  per* 
sons  justices  of  the  peace. 

On  the  %d  day  of  July,  1661,  the  lord  Windsor 
was  s4[^pointed  governor,  in  the  room  of  colonel 
D'Oiley.  By  his  commission  and  instmctions^ 
power  was  given  him  to  appoint  and  constitute  a 
f  ouncil^  to  consist  of  twelve  p^rioQS^  by  tbe  advice 
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9f  3irb<fn^  .0^  au^y  £are  pf  tjbeqa^  be  wad  aji^tiiortzed  to 
erect  cijri^  jj9cUci9i^|i^s>  -apd  to  proceed  in  ajl  0jber 

bwe  p9w«r>  ll^^e  ;id7Jice  fff  jthe  oot^pqil^  ^o  raJjL 
•WWW?^  ^ogel^,  WC9rdii«g  t^  the  coston?  4 
our  |^t;ttio^,^ffiif^e  jffv«,  M,  upoja  ejainent 

#c*lei^  the  jhojOfBur  affld  ^wuitjigeflf  our  crq\i^^ 
ap^  .^  ^g90d  jw«l  y^Uve  .of  o^r  subjects :  pro. 

i?»»  i«f  f^R«Hl»  ft*Ml  i***^'  «!«ch  -Ijitfra  shall, be  i^^ 
C<WP  -for  ^yo  jrfats,  ,f|fid  ^9  ^flngfir,  ,u^es3  .th^y 
8J»H*ei^|g>fosipd,j«id^cpneroBed,by  yis. 

Wy ;  iv>t.  g»ot«i^«t«wl»>W;*M.  »*  ?pp?«»?  tJ#  y«^ 

l^ipdsf^^  4tvi«g  this  .4(ftF  in  ^ftmiaica,  ^Jiicbwiw 
lwt.*9rt,  leptt^  j^hrqe  orj|i»jaijc«;s,  wi^h.tbe  advi<?e 
qf ^e  QpURcil,  asjinttfili  Mi  |be  f<»^  .9^  ^W?»«  th,QS9 
Wide,  by  ,0(>JpJid  ,px;)i|ey. 

The  UH^  wasid9i)e  b^  s^r  Charles  Littleton,  who 
;ras  ■appQiqtfed  deppty'^verpor  up^er  his  lord- 
ship, §9d,  morp  p^icularly  one  ordinance,  which 
is,iAtiil(S4»  .^  a(jl^t^onal  or  supplepiental  act,  to  an 
act  forjiif rly  Rij^e ;  by  the  governor  ^nid  council^ 
for  the  raisiqg  a,pal)}ic,rejVenap  put  of  all  strong  U* 
quors  imported  to  this  island.  By  this  ordinairce, 
not  oijiy  n^w  |i]q(ethods  of  lerying  fnd  coUe<^ing 
Ihe  f9rn9^r  .dx)(i^  fofe  ,p^ovi4ed,  ,but  also  the  like 
4Mty,«f  foijr.pqupijs  .«*erjjqg,  pfr.tqn,  js  imposefl 
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lipon  all  Madeira  and  Fyall  wines^  as  was,  by  the 
former  act,  upon  Spanish  and  French  wines. 

But,  on  the  23d  day  of  October,  1663,  sir  Charie«^ 
Littleton,  with  the  advice  of  the  coancil,  made  an 
order  for  calling  an  assembly,  to  consist  of  thirty 
persons,  being  freeholders,  to  be  fairly  and  indiffer* 
cntly  chosen  in  the  several  quarters  of  the  fslaad 

'  In  the  same  book,  rn  wliich  these  acts  or  ardent 
are  contained,  and  immediately  following  them,  is^ 
fl  transcript  of  a  body  of  acts  6f  assembly,  without 
ahy  title,  save  the  word  Jamaica,  and  the  letter^ 
S.  C.  L,  at  the  top  of  the  first  page,  which  we  ap- 
prehend  to  stand  for  sir  Charles  Littleton :  'these^ 
we  conceive,  to  be  the  acts  of  this  first  assembly. 
^  Amongst  these  acts  there  is  a  very  remarkable 
one,  intitl^d,  ^'  an  act  for  confirming  divers  ect^ 
of' the  governor  and  council  of  this  island,  and 
repealing  all  other  acts  and  ordinances,''  in  which 
some  particular  acts,  or  orders,  are  expressly  con- 
firmed  and  ordained  to  be  of  as  full  force  as  if  they 
bad  been  enacted  by  the  governor  and  council, 
With  the  consent  of  the  assembly;  all  other  acts 
iand  ordinances  made  by  governors  and  Councils 
only  are  declared  to  be  utterly  void.  But  a  clause 
is  inserted  for  indemnifying  all  officers  and  other 
persons  who  acted  under  them,  for  acts  done  ben 
fore  that  time. 

We  have  been  the  more  particular  in  stating 
these  facts,  because  from  them  it  appears,  that  it 
nras  insisted  upon  .by.the  people  of  the  island^  at 
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4hzt  time,  that  the  act$/or  ordiDAced^  of  the  nature 
of  the  laws>  which  had  been  formerly  made  by  tl)^ 
governors  and  council  onIy>  were  not  binding 
Jaws,  but  void  in  themselves,  for  want  of  the  coa* 
Mat  of  the  representatives  of  the  people^  met  in  a^ 
•»embly» 

Agreeably  t6  this  opinion, .  a  new  Aclk  was  rmdt 
.for  eatablishing  courts  of  jndicature^  and  al^a  Qeif 
revenue  aet,  whereby  duties  were  laid  upQQtfilirong 
liquors  impolrted,  varying  only  in.  qi»  .qr  ^wo  pary^ 
ticulars  from  the  former  duties^ . 

But  though  these  acts  passed  in  the  island^*  they 
do  not  appear  to  have  bieen  approlred  >y  king 
Charles  the  Second,  and,  consequently^  4}ould  cqq^ 
tinne  in  force  only  for  two.  years.      .      ;  , 

The  15th  day  of  February,  1663,  sif  Th^xam 
Modyford  was  appointed  governor!  by.  l|is  poni* 
mission  express  power  was  given  tp  hini  to  ichopsp 
a  council  of  twelve  persocis,  and  Mritb  the  advi<t^  of 
them,  or  any  five,  or  more,  of  theiq,  tp.make  re^ 
sonable  laws,  constitutions,  and  formi)  of  govern^ 
ment,  magistracy,  and  execution  ofj^stic^^  apd  to 
erect  courts  of  judicature:  provided  the  laws  to  be 
made  were  as  near  as  might  be  to  the  laws  of  Qng« 
land,  and  did  not  extend  to  take  a.way  any  right  ;f  f 
any  person  in  their  freehold  goods,  or  chattels,  or 
to  the  loss  of  member,  and  so  as  they  were  trani^ 
mitted  to  his  miyesty  to  be  approved. 

Power  was  also  given  to  the  governor,  with  the 
advice  of  the  council,  to  establish  and  franxe  in  suoti 

P2 
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Ik  WtLy  Mdi  teaibYMi^  as  i^onld  be  thought  fit  ibr  the 
Hitilk^  of  genetflfl  «lsdemblies  of  fneehoMers  aiMl 
|>1^riMfers»  Ud€ordhM;  to  the  tsage  and  custom  of  his 
«ika^^'s  otb^r  plantafnonS)  and  the  «aid  assemw 
%li6l3  90  e$td%tf»h«d>  frdm  time  to  time,  to  call  and 
summon  together,  and  by,  and  with  their  cdnsenC^ 
«b  Ihlblft,  dlr<itetitt>  ^aad  miiftetitttte,  ItH,  and  all  ttutn- 
H^  Oftaf^^,  i^atutei^  )oHbn!ancil»3,  and  c^ndtitMiortu^ 
far  lille  jgfMd  ttf  «1«  said  ^land,  the  inli^b^fcaiitft, 
asA  <g6^SPtmSat  thto€K>f ^  t a  the  i^akittg  *whereo^ 
the  governor  was  to^raVe  a  negative  Voioe^  andalfil) 
t^lhbiir^coifi^t^  irpem  eiKitient  oocasions,  to^evy 
1tt()iheyffdr«he'Mfetyoir  goed<ofilhep«^  Tliese 
4ai^  «o  "be,  <as  near  (ta  ^rdi^  h^,  sftitmUe  «to  tlie 
laws  of  England,  Hud  DKft  to  bxtcAod^fo  the  t»ki^ 
WtFtCy  rigNte  dffrdehoM^  'O^  loss  of  Membek*,  and  to 
^  '4n  <A>ree  f(k  the  ^p^tct  of  two  y^ps,  aad-^M 
4(>rig<S^,  liale^s  <k)nfiYmed  by  the  kifig. 

9btit%  4s  a  diitide  ^  these  in^ruotlons,  that 
"It^tVhtfn^betrequislteibr  defray.mg  of  4he  public 
^hbi'ge  and<^erioe<>f'tke  go^etimnent,  lAiaU,  with 
Hih«Mi^f<^^'the^cOfm€il,  be  laid  lopoti  hot  wat^s, 
^ir6fa|^i»k,  impdft^,  or^tiiade,  and  ^ent  thepe. 
*  'It  tk>^s  ^dt  fipfpear,  >thtft  any  acts  or  orddrs,  in 
*fhe  nsitnre  drktws,  w<}re  tnade  by  sir  Thomas  Mo- 
%fdrd, 'and  *his  eouncJl ;  but,  in  *1664,  he  held  an 
-a9iemWy,ni^dh  ebnsisteA  of  two  fepresentatives, 
chosen  by  ea6fa  •pslrrjh,  *^y  virtue  of  the  ikfeg'sAvrit, 
•rsiiied  by  fhe  ^ov6tTioT,^byHhe  advice *#f  the  cdun- 
^eil,  at  \vhich  several  bills  <pads«d,  4>ut,  whether^^il 
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imtagst  ^boae  wbi^h  an^  not  w  wbscril^Q^  19  m 
*ct,  injkitUd,  "  an  ac^t,  4€cV»ring  the  pr9ffe|Qdiag9  qK 
tl^e  twepabljr,  ognvened  by  tik^p  de|mtyrgoviern€ar»  9}t 
Cb^rle*  Wmetctft,  autt  9iq4  voW  IP  Uw/*  Tte  r«ae» 
sow  given  ia  the  preM»Ui^  pf  itbitt  {Mit  %ie,  th^  dia-f 
p«l^  bod  ^vi96D,  t^iichjiiig  iim  wiit,  wi^eiebf  (^ 
96Wi«b!ty  was  ehos^p,  anc}  tfce  ip^ner  oi  cboo^i^^ 
tAkWir  and  tomiCibUig  the  yioijdiUy  /Okf  thpir  »Qfi9>  hy 
r«iiM»  ib^^y  w^ra  w)l  ni^n^  V  tbe  (h«9  4^|Mity^ 
g^vnmQT,  i^or  by  tb^  qfte^J^er  af  Abe.  ft«Mi|ibly»  mmI 
that  the  substance  of  as  many  of  them  as  bacl  b^ao 
though  D^#^^iiv«r^  MMte  la^Vfi  by  <ibe>thQ»  .pire- 
$at|(  A98i«»blyt 

Amo^sI  ttiwe  i»gne4  by  Ibie  gp^r^iimr^  i$,eiM 
iotJtVML  ^'  m  .^U  ^cl»rwg  tl^  jawB^f  EwgiM^^  M 
fofoe  19  ib^  Mk#<)/'  mh\fk  i»  in  time  Mftf<i9 :  tie  it 
4a(J«r^  by  the  gwerpor^  ^o««ciJ»  ^^nmikhly^ 
and  by  tbe  aiilliority  of.tbe  saoie^  ibafc  all  IheJawf 
atMJ^  «t«iy4|e^  Jb^rotofiMre^mwl^  ip.iiHMr  nmiw  oonntry^ 
the  kingdom  of  England,  {q€  (he  piiUic  weai  of  the 
MWe^  9n4  ^I  th^rlij^eftiep,  prixilegen,  inmnaiiities, 
wd  fReii4MW».QQ«tiiilMd  4hei»iii»  tbnivi}  always  been 
«f  :ioff€e>  :jaipd  we  be)«qgu«g.t9jii9,ina|e$ty'f  iuige 
.pMi^^witiiiai  thtf  uil^ii4»  M  tbeif  Jbirtbrig^t»  and 
;dftl;  th^  .Mffie  «YQP  were,  nMv.iure,  aod  emr^haH 
.be>  ^fei9e4  .g9o^  :»nd  ^e(?tiial  in  tlie  lav,  md  that 
Jlb0  aiNneciJlMU  -be  %(po^ed»  nsGd>  v»d  pMfWied^ 
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wlfhin  tbi9  hh  nisjtesty^s  island  of  Jamaica,  in  all 
points,  and  at  all  times,  requisite,  accordifagto  the 
tenor,  and  trufe  meaning  of  them,  (except  only 
dueh  sMitutes,  or  so  much  of  them,  whereby  toy 
subsidies,  loans;  aids,  or  other  impositions,  were 
granted,  or  made)  :  provided,  nevertheless,  and  it 
is  hereby  further  declared  and  enacted,  by  the  au- 
thority aforesaid,  that  the  said  laws  and  statutes 
nay,  at  any  time  hereafter,  by  the  governor,  couHn 
cil,  and  assembly,  be  mitigated,  altered,  lessened. 
Or  enlarged,  according  as  the  constitution  of  this 
place  shall  require,  and  as  it  shall  seerp  requisite, 
and  necessary,  to  the  general  si^sembly  then  in 
being. 

-  This  assembly  also  passed  a  revenue  act,  im- 
posing duties  upon  ^strong  liquors  imported,  vaiy* 
ing,  in  some  few  particulars,  from  the  former  duties^ 
andiikewise  laying  a  duty  of  one  shilling  per  ton 
on  ships  and  vessels  belonging  to  his  majesty's  subi 
jects  arriving  at  the  island,  and  two  shillings  per 
Um  on  tlie  ships  and  vessels  of  foreigners, 
.  But  this^  act  does  not  appear  to  have  been  sub* 
tKsribed  by  the  governor. 

.  The  ^th  day  of  January,  l670,  sir  Thomas 
'Lynch  Was  appointed  lieutenant-governor  of  Ja« 
maica,  with  Uie  like  powers  and  authorities,  in  ease 
'of  the  absence,  er  disability,  of  sir  Thomas  Mody^ 
ford,  the  governor,  as  the  governor  himself  had } 
but  the  clause  in  his  instructions,  concerning  as^ 
S^ipblies^  and  the  making  of  laws,  is  this :  you  shall 
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have  power»  with  t|ie  advice  of  the  qouncit^  to  Qal| 
asseipblies^  (according  to  the  custom  of  our  otheo 
plaotationsj  to  make  laws,  and  levy  mpnies,  for. 
our  service,  wbicti  Mid  laws  are  to  be  as  ajmeable 
to  the  laws  of  England  as  may  be,  and  shall  be  \\\ 
force  for  two  years,  and  no  longer,  unless  they 
^U  be  con6rmed  by  us. 

la  1674^  ^^6  l^r4  Vaughan  ws^  appointed  govern 
^or,  with  power  to  hold  assemblies,  and  pass  laws, 
to  continne  for  two  years,  and  no  longer,  unless 
confirmed  by  the  king;  and  under  him,  three  as^ 
,semb|ies  were  hold^n,  but  the  particular  acts  passed 
in  these  assemblies  do  not  appear^ 

But  the  four  governors  last  mentioned,  being  rcj 
strained  from  passing  laws  to  continue  for  ^any 
longer  time  than  for  two, years,  without  the  a]^r<^ 
.bation  of  the  king,  and  none  of  their  laws  having 
received  such  approbation,  they  are  all  long^incp 
expired* 

After  this,  the  earl  of  Carlisle  W3S  ^point^ 
governor,  and  by  his  commission  and  instructions, 
he,  and  in  his  absence,  his  liei^tenant-governor^  fqr 
.the  time  being/ were  impowered  to  make  laws, 
with  the  consent  of  thp  counoil  and  assembly,  to 
.continue,  in   force   until    his  majes^'s  pleasure 
.  should  be  signified  to  the  contrary :  accordingly, 
..sir  Henry  Morgan,  lieutenant^overnor,  with  the 
consent   of  the   council   and   assembly^   in   t^c 
.  year  ;16S1,  passed  tweuty-eight  acts,  ene  whereof 
was  a  revenue  act^  wbicb  were  transmitted  iii^o 
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Charles  the  Second,  i^n  fcotittci!,  dttted  tbe  d9d  ivf 
Of  Febi-^f  j^,  |6^^i  Were  bbnfirm^id,'  td  cotitinue  ia 
i^rb^  f(^  s^vSn  ye&rt,  from  tho  lit  of  October; 
1^3.  A  copy  of  #bich  order,  specifying  tbe  tHIei 
df  ttte  sf^wi  icts,  ii  herlstinio  annexed,  marked  (A.) 

Sir  Thomas  Lynch  succeeded  the  earl  of  Car-* 
tnie  sis  goVertibry  aiid  had  the  Uke  powf  r  to  ihake 
Uwsy  witti  tht  consent  of  the  council  and  assem'« 
htjr,  tb  cbntitaUe  m  force  till  his  majesty's  pleasure 
should  he  iighified  to  ihe  contrary,  several  acts  of 
assembljr  having  been  transmitted  hy  him  into 
England  for  the  royal  approbation,  thirteen  where^ 
bf  (aifaOQgst  which  was  a  revenue  act)  were  ap« 
]^6ved  by  Iting  Charles  the  Second,  in  council,  the 
iTtb  day  of  April,  1684,  ahd^  together  with  sb 
WiAcb^f  the  act*  of  168?,  is  were  not  thereby  re-. 
'{lealieAi  Were  ordered  to  oontinue  in  force  for  one 
and  twenty  years,  from  the  1  st  day  of  November, 
l689#  A  copy  of  this  brdbr,  in  iVbich  also  the  titles 
t)f  these  l^t  tnehtidn^d  itcts  are  specified^  is  ari« 
lifexi^,  itiarked  (B.) 

l^eforfe  tb6  said  term  of  onl3  aiid  hfif^ty  years  ei« 
^ired,  tiJi.  in  If  OS,  an  kct  j^i^ed  ih  fNe  assembly 
of  Hie  islsind,  intiU€^,  ^  ^  ko  abt  i^r  rUsing  a  irevende 
to  her  cdajesty,  her  heirs,  ahd  succes'sdrs,  for  ^ 
8n|fport  of  ihe  govemm^fat  of  this  Mand,  aihl  ibr 
maihtainihg  and  repairiiig  Hfer  majesty *s  Ibrtsaiid 
fortiiibatidins,*'  which  was  confirmed  by  her  la'te 
tnajesty^  in  council,  the  17th  day  of  Augtist,  1704, 


t^b  is  ^  fl»r«ilte  act  how  rabsistibg;  atid  thibtiAn 
is  dH  tik|>r^  olnujte,  ttuKt  all  the  taws  ciS  JattiaicMi 
l^olifirflM  lAdoftncil,  the  Itth  diy  of  Api^ii,  t684> 
hitfit^  ahd  iimitjr  jf^^ars^  asd  net  bdfefe  thM  timdii 
^  Ctereby  itpBa^di,  aid  abo  that  act,  sfaould  cofti 
flAiM  lA  fUt^  t§t  tbe  spaKe  ef  one  aiod  tw4bty 
j^fi>f#dtn  th^  in  diy  of  October,  1708. 

li  ha#  b»te  mpreeetiteki  to  ab,  bj  Mr.  Po|>pla^ 
thai  bttiftF^eM:  the  fe^pdctire  peribifa  of  tfa^  contU 
Btsancifes  of  tbe  two  ioBt  niemk>nGd  bodies  of  acto^ 
*nd  «}M  sinee  tbe  laat  conftrnifttion^  several  j^art^ 
cQlar  acts  of  assembly  hare  passed,  which  ar^  pett- 
petual  in  their  ikatiite,  tod  lia)re  bciRi  geoienSif 
cMdntiM  by  tW&  tfrowti^  without  relMioa  to  tbe 

All  thete  acts  (except  the  ibur  last)  are  contahie'fl: 
in  the  printed  collections  of  the  lairs  of  Jamaica, 
iidd  a  sch^ale  of  t/fae  titles  Af itheai  is  hereunlo  sn* 
iieatfed,  mktkei  (C.) 

It  bus  been  al^o  re|)retehted  to  vs,  by  Mr  J  Pop* 
j>l6,  Ibittt  ther^  afe  trine  acts  of  assembly,  Iwh^petoal 
ih  the  il^ittie  olf  them,  which  havb  Men  llratnaibtel 
tiilber  At  severHl  tiinefe,  between <the year  .]7M>and 
tb^  yenAr  ifiBSi  whioh  hare  not  bisbei^o  been  either 
HJf^roi^  or  dissdlowed  by  tbe  crown,  so  that 
fcbMe  b^Ve^  m  present^  the  force  of  taiws  in  tbe 
iskoift.  A  seb»dnte  of  the  titles  thereof  is  here- 
Uhtb  Htthexei,  iharked»  (D;) 
'  fVoin  this  aecount  of  the  laws  of  Jamaica, 'which 
is  t|ie  belt  we'h»i^*e  been  able  to  oofiect,  we  are  of 
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opiniotii  that  all  the  acts  ofasiemJblj  spepi6ed>  and 
confirmed,  in  tJne  two  .onlens  of  council,  c^  the  1st 
of  October,  1683,  and  the  1 7th.  April,  1.684»  will 
determine  with  the  revenue  jtct,  on  the  Ut.day  of 
October  next :  amongst  these  i4  tbs  ^qly.law.  pov 
i(i  i>eing,  for  appemting  and  esteblisbiog  their  as» 
eembly ;  an  act  Tor  settling  the  militia^  an  act.  for 
establishing  courts,  and  direeting  the  marshal'^ 
proceedings,  which  regulates  the  course  of  legal 
proceedings;  an  act  for  ascertaining  the  quitr 
-rents,  and  the  manner  of  receipt  thereof;  and  se* 
,  ^reral  other  acts,  of  great  consequence  to  the  gio<- 
Temment,  and  welfare,  of  the  colony. 

It  has  not  appeared  to  us,  that  any  acts,  made 
antecedent  to  those  of  l683,  do  now  continue  in 
'force,  or  can  revive  upon  their  determination. 

The  printed  collection  of  the  laws  of  this  island, 
begins  with  those  of  1682,  and  takes  no  notice  of 
any  thing  more  ancient;  and  it  appears,  by  wh^t 
has  been  already  stated,  that  all  the  governors  be* 
fore  that  time,  (except  colonel  D'Oiley,  who  was 
appointed  in  1660,)  were  restrained  to  make  laws 
to  continue  any  longer  than  two  years.  Therdbre, 
if  any  precedent  laws  can  be  pretended  to  be  in 
force,  or  capable  of  being  revived,  they  must  haye 
been  made  by  him.  But  it  seems  to  u^  very  doubt- 
ful, upon  his  commission  and  instructions,  whether 
it  was  the  intention  of  the  crown  to  give  him  a  gf  * 
neral  power  of  making  perpetual  laws^  or  only  ou 
.4linances  and  regulations  for  the  present  admini- 
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stration  erf*  the  government ;  and  we  the  rather  iit^' 
dine  t6  think  the  latter,  because  the  vford  law  ii 
no  where  mentioned  in  the  authorities  given  to 
him,  and  there  is  no  reservation  of  power  to  the 
crown  to  approve  or  disallow  the  constitutions  he 
should  make,  which  couid  hardly  have  been  omit* 
led,  if  it  had  been  intended,  that  he  shosid  makci 
perpetual  laws.  Besides  this,  it  i^  'to  be '  observed^ 
that  his  acts  were  made  by  the  governor  and  coun* 
ciJ,  without  any  assembly  of  the  people,  and 
though  that  council  was  directed  to  be  indifferent^ 
^fleeted  hy  as  many  of  the  officers  of  the  army^ 
planters^  and  inJiabitants,  as  by  the  govemor*s  best 
and'mosf  equal  contrivance  might  be  admitted  there-- 
nntOy  and  in  that  respect  might  be  a  kind  *f  repre- 
sentation of  the  people,  yet,  how  that  pbw*r  was 
executed,  does  not  appear;  and;  in  fact,  the  very 
iirst  assembly,  which  was  held  in  the  year  166^, 
made  an  act,  declaring  all  the  acts  made  by  the  go- 
vernor and  council  (except  such  as  werei  particu- 
larly confirmed  by  them)  null  and  void,  and  addeA 
a  tclause  to  indemnify  persons  for  haying  acted 
tinder  theisf,  and  though,  by  the  very  ne^tt  assem« 
•bly,  the  acts  of  the  first  assembly  were  declared 
*vo\6^  yet  one  of  the  reasons  given  is,  that  as  many 
of  them  as  were  needful,  had  been  re-enacted 
by  that  second  assembly,  some  of  which  acts  so 
rfr^nacted,  are  to  the  same  effect  with  several  of 
'P'Ofey's  ordinances. 

A»  there  are  t^iose  doubts  concerning  those  acts 
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or  ordinances  in  their  originjd^  and  bo  coi^pleie 
rabmis»ion  €ver  yielded  to  them  by  the  peq^lOp  so 
it  doth  not  appear  to  us,  that  any  of  them  have 
been  acted  under,  or  put  in  practice^  since  the  yeav 
1663,  but  the. entries  in  the  books  in  your  lord* 
ships'  office,  do,  in  our  apf^rehension,  import  tb« 
contrary.  And^  for  these  r^easons,  we  «re  of  opi* 
nion,  that  they  cannot  now  be  considered  as  subf 
sisting  laws,  or  be  put  in  execution* 

As  to  such  acts  of  assembly  as  have  been  made, 
since  the  year  1^82,  perpetual  in  their  nature, 'and 
confirmed  generally  by  the  crown,  wbicb  are  sper 
cified-in  the  schedule  ^narked  (C),  we  apprehend 
they  wilt  conUnue  in  full  force  after*  the  eicpiration 
of  ther  xevende  act  i  and  so  will  also  those  other 
acts,  not  yet  approved  or  disallowed,  mentioned  in 
schedule  (D.),  until  his  majesty  shall  be  pleased  to 
declare  bis  disaUowance  of  them»  and  then  Ibey 
will-ceaM.  These  are  the  only  acts  of  assembly  of 
t})e  isl»id,  which,  so  far  as  we  have  .been  able  to 
he  informed,  wiU  remain  in  force  after  tbe  .Ut  day 
»f  October,  17^4* 

Such  acts  of  paritament  as  hare  beeia  made  im 
England,  to  bind  the  plantations  in  generalj  !or  J^ 
muca  in  particular,  and  also  such  parts  of  the 
coinmon,  or  statute,  law  of  Englaad,  as  hav^i  by 
iohg  usage,  and  general  acquiescence,  beeo  re- 
ceived, and  acted  under,  there^  though  without  w^y 
particular  law  of  the  country  for  that  purpose,  will 
-(as  we  humbly  conceive)  contipue  .of  the  same 
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feror;.  after  the  irst  iby  of*  October  tiext»  fts  they 
iwvtbcferi?. 

•  tkA  we  111118*  observe  ^to  yovr  lordshifis,  that  we 
afipMlieDd  fhier«  majr  be  gr^  Afficnlties  in  put^ 
tiling'  mdi'  1«W8^  ^s^  wiH  continue  in  force,  in  exeai^ 
IJott^flfteT'that  time,  because^  tho«gh  thp  leouffts.of 
jttdkMfttipe,  svv4iich  bave  been  erected  by  tlie  gover* 
nor  and  coimeU,  from  time  to  ^ime,  by  ontbori*/ 
fren  the  ^opowii,  wiH  TCmam  ia  the  stata  they  nxm 
«re^  5«t  pM-^oalar  regulatiooB,  and  kinds  of  pro- 
fefMS)  -ami  Ibfms  «f  f  pocoddings,  baiqiig  been  instil 
tM«d  iby-  adis  of  assembly^  udiioh  vritt  ^eocpwe^  it 
will  be  difficult  for  the  judges  to  know  by  what 
iMln«0|»«;Md« 

Vht  ;netct  *^ii0i|il  ^tjaestioD,  nifom.  ^vbich  your 
lordships  ^We  fileqsed  ^ta  mqnire  jonr  opnion,  is, 
4ifNln'w]Klt  4bot 'the  gOPverameBt  of  ^ Jaroaiea  will 
coatkuie  4ift6r  4he  (first^^f  Dotober  4ie»t9  ^larticu* 
iK^y  iti'Telalioa'tD  its  dependence  ^npanithe  jaoftbo- 
i^ity  of  tlie  x»€wn  af  iGreat  >Bntain. 
.  ;Atsito4bispoinVwie  aprpiehend,  thatilhecjqiira- 
tton  of 'silietlftws,  ibefore  nventionfed,  will  sot,  inge- 
«epi};'^iireitttoii,  lor^tttke^raiBythe.jdependenee.dr.this 
-iAmAy  ftji^iiitiieiorown  of  Oreat  B(itain« 

The(po«prei<s  given  bjrihis  sMyesty's  oonmission, 
«ted  ^nstrtictions,  to  his  ^gorerximent,  or  to  ;the  go- 
"fWUor  ^attd  eounoiU  will  iremain  .as  they  are  now, 
iMieas  ^aoy  >partieiilar  parts  of  them  irelote  ito  thp 
^puttiiijg  IB  *€Xicecution  ^acts  of  assembly /  which  will 
4heii>«spire. 
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His  majesty  may  alsk>,  under  bis  great-8eaT>  girei 
roch  further  powers  ta  his  governor,  to  be.eKerr 
cised  by  hute  alone^  or  with  the  advice  of  ^a  cdtn* 
€il>  (the  power  of  appointing  which,  wiU  stiU  re^i 
main  in.  his  magesty^)  as  shall  be  found  Qj^cessarjr 
for  patting,  in  execution  the  lavirs^  which  reiilaiii«iti 
force,  and  also  for  appointing  judgies  and  oi^ns^ 
and  administering  justice  in, his  coQrt^^  for  prd#rt 
hig  the  militia,  and  doing  alt  other  ^ots^  fwjbticli 
belong  to  his  majesty  to ,  do  by  his  prerogative* 
And  in  legal  proceedings,  an  appeal  wil{  jyie  to  hift 
ms^esty  in  council,  in  the  same  otianaer.  as  it  ddies 
niiw* 

The  chief  diflkulties,  with  regard  to  goveromM)t^ 
will  arise  under  the  head  of  the  rev^eou^  of  .the 
,crown,  and  the  power  of  making  new  laws. 

As  to  the  revenue,  it  does  not  appear  to  us,  tbat 
any  will  subsist,  after  the  determinatioQ  of  the  pre^ 
aent  revenue  act,  besides  the  rents  reserved  upoft 
the  grants  of  lands,  licenses  for  seUiag  strong  Hp 
quors,  and  the  casual  revenue  of  £nes,  forfoiiares, 
and  escheats,  in  the  recovery  wliereof,  there  may 
be  also  some  difficulties^  by  reason  of  the  eatpirap 
tion  of  the  laws^  directing  the  methods  of  proceed^ 
ings  now  in  use.  As  to  the  power  of  raising  /any 
new  revenue,  for  the  support  of  the  government, 
by  laying  new  taxes  or  impositions  upon  the  pea» 
pie,  that  will  depend  upon  the  question,  wbetber 
Jamaica  is  now  to  be  considered  merely  as  a 
colony  of  English  subjects,  or  as  a  conquered 


tarry  Bf^.  ttfut.) !     Eminent  La^tfcrs.  993 

coimtry  i  if»  we  apprehend^  as  a  colony  of  Eogliah 
Mbfect^  they  cannot  be  taxed^  but  by  the  parlia* 
ment  of  Great  Britain,  or  by  and  with  the  consent 
of  some  representative  body  of  the  people  of  the 
idand^  properly  assembled,  by  the  authority  of  th6 
crown  ;*  bat,  if  it  can  now  be  considered,  as  a  Gon« 
^uered  country,  in  that  case^  we  conceive^  they 
may  be  taxed,  by  the  authority  of  the  crown. 
. ,  As  to  liie  fact,  upott  which  this  question  (which 
is  of  great  weight  and  imporlance)  doth  arise,  WQ 
apprehend  safficient  materials  have  not  been  laid 
before  us>  to  'enable  us  to  Judge  thereof,  for  which 
reason  we  have  offered  our  opinion  to  your  lord- 
shippi  ^pon  a  supposition,  that  it  may  possibly 
come  out  either  way ;  but  if  it  should  appear,  that 
this  island  can  now  only  be  considered,  as  a  colony 
of  English  subjects,  yet  we  are  clearly  of  opinion, 
that  since  the  present  aot  of  assembly  of  1689,  ap« 
pointing  the  number  of  the  members  of  the  asaemr 
biy,  and  the  places  from  whence  they  are  to  come, 
will  expire  with  the  revenue  act,  on  the  first  day  of 
October  next,  it  will,  after  that  time,  .be  in  th^ 
pbw0r  of  his  majesty,  by  his  commission,  and  in« 
structibns,  to  his  governor,  to  appoint  assemblies, 
to  be  summoned,  in  such  manner,  as  his  majesty 
shall  think  fit,  both  as  to  the  number  of  the  wbole^ 
the  number  of  representatives  to  be  elected  for 
pattioular  places,  and  parts,  of  the  island,  and  the 
4(ttaKficati<m8  both  of  the  electors,  and  the  electedt 
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]^ro?ided  such  order  an4  iinethod  ^^  ifheffrm^ 
tliereiil,  aa  that  the/  may  neosooably  he  iw^Iapv^MiA 
to  be  a  representation  of  the  p^ople^ 
•  This  pO;wer  was  exercised  by  his  majesty's  jiref 
decessors,  befoce  ihat  act  of  168:2  pas0ed>  md  .c^gki^u. 
sequently  .will  remain  entire  to  the  fiffiym,  sii^jr  ^ 
flliall  espire ;  and  s^ch  assemblies^  so  mmiViQB^^ 
will  have  the  ^ame  authorities  to  m^fc^  lawii^  ^gp^ 
faise'a;»oney»as  the  present^  or  4^sy  (M^JIifi^fr^Jf^yf 
have  4>6eQ  possessed  o£ 

(8.)  Tke  apiniom^^N^rtkey,  Ruder ^  and  JStr«Bgf$ 
aji  4he  djiscpntiimance  of  the  Awfrican  0Ct  qffm^m 

Copy  of  the  opinion  of  the  late«ir  £dVArd  ^pr* 
they^  his  majiesty's  attopney*gei;iecaIj  in  reUti^n  tp 
the  Amerioao  act,  dated  the  IQth  of  F^iiftrj^ 
1715-16, 

^<  I  am  of  opinion,  that  the  whole  j^mtucm.  *^ 
was  intended,  and  appears  to'hase  been  itttep^^d* 
onlyifor  the  war« 

£i>w«  NoRXBiy/' 
Copy  of  the  joint  opinion  of  sir  Dndlay  Rydffj 
attorney,  and  sir  John  Strange,  selicitor^generaU 
in  relation  to  the  American  act,  dated  the  17th  pf 
•July,  1740. 

,  ''  We  have  perused  the  ;sev«ral  clanses  in  thf 
Apierioaa  -act^  and,  by  coo^aring  the  jsevecfil 


dmuies  Mgetfaef,  it  seemii  to  ms,.  that  the  Ml  is 
ttot  tktm  iti  farc^^  but.  e^pir^  at  tito  ^fld  €l  tktb 
then  war. 

Jzrfy  17,  1740.  Dobi^t  RtdsH. 

IV.  Of  the  cokmial  eotistitutiond,  which  wei% 
Tarionsly  modified :  Firsts  Of  the  governor,  who 
derives  his  power  from  die  king's  oottimisBloiii 
nndef  the  great  seal,  and  his  filler  of  cotidiict^  from 
the  king's  ihstfuotions,  under  the  sigtt  manual  if 
Second,  Of  theking^s  colonial  comticlisi  who  derire 
their  authority^  both  exeeutivo  and  legislatiTtsf, 
from  ihe  king'd  instructions  to  the  got^emor; 
Third,  0{  the  representative  assemblies,  who  were 
diosen  hy  certain  classes  of  the  dolonial  peo]^. 
Thefe  is,  on  this  t^ie,  much  complioatioa :  the 
right  of  granting  a  re|MresentatiTe  assembly,  at 
what  time,  and  under  what  circumstanoes,  be^ 
longed  to  the  king^  snbject  to  s^r  regulations,  by 
the  local  legidatnre :  the  cdonists  carried  with 
them  the  fundamental  right  of  neither  b^ng  tajEod^ 
nor  rated,  but  with  their  own  assent,  given  either 
direedy,  or  tirtuidly. 

jRrrf,  Of  the  gOTemor. 

(1.)  See  (heoplntm  of  the  aliome^generoi  Mim^ 
turn,  4f  BarBaddes,  in  17S9. 

Rb  majesty^s  attorney-general  for  this  iidaiidi  if 
desired  to  give  a  fuU  and  eifj^Keit  aaMfMT  <e  tim 
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Qtf^r^.*— Whether^  notwithstanding  the  king-g. 
qecond  prochtmatiojQ,  for  continuing  all  officers  in 
their  respective  posts,  after  six  months,  from  the 
demise  of  the  late  king,  the  act  for  supporting  the 
honor  and  dignity  of  the  government  did  not  de- 
termine, and  the  salary  of  £6000  per  annum, 
thereby  provided  for  the  gOYemor,  ceased  to  be 
due,  by  reason,  that  his  new  commission  was  not 
.obtained,  before  the  six  months  elapsed?  And, 
•whether  the  gentlemen  of  the  vestry,  for  St.  Mi- 
chael's parish,  are  obliged^  or  may  refuse,  to  Jay 
the  tax  this  year»  as  they  have  usually  done^  in 
pursuance  of  the  said  law ;  or  what  will  be  proper 
for  them  to  do  in  this  case :  divers  of  them  being 
apprehensive,  that  if  they  lay  the  tax,  they  do 
thereby  allow  the  act  to  be  in  force,  and  they  will 
be  afterwards  bound  by  it,  although  they  are  of 
pinion,  the  said  law  is  in  fact  determined  } 

It  has  been  generally  held,  that,  at  common  law, 
all  patents  determined  by  the  death  of  the  king,  by 
whom  they  were  granted ;   and  it  is  observable, 
that,  on  the  death  of  king  James  the  First,  the 
judges  thought  it  safest  not  to  act  till  their  patents 
were  renewed,  although  there  had  been  a  procla- 
mation, for  continuing  them  in  their  several  offices 
'  as  before ;  the  reason  of  which  opinion  so  far  pre-* 
vailed,  that,  even  on  the  abdication  of  king  James 
^the  §ecpnd,  many  lawyers  held,  that  the  judges' 
jq^nipissioQs.  deitermined^  from  the   time  of  the 
king's  withdrawing.    However,  by  the  stat»  7  and 
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8  W.  3,  which  was  explained  by  a  subsequent  stat. 
of  1  gaeen  Anne>  ch.  9,  aU  commissions  or  patents 
are  made  to  continue  for  six  months,  after  the  de- 
mise of  the  king,  unless  superseded,  in  the  mean 
time,  by  the  successor.  Now,  the  governor,  hold- 
ing  his  place  by  virtue  of  a  commission  from,  the 
late  king,  and  that  not  having  been  renewed,  by 
his  present  majesty,  till  after  the  six  months  were 
lapsed,  it  would  seem  just  enough  (taking  it  in 
this  light)  to  infer,  that  his  excellency  ceased  to  be 
gov^nor,  at  the  expiration  of  the  six  months;  and 
consequently,  that  the  act  was  no  longer  in  force, 
the  same  being  limited  to  continue,  only,  so  long  as 
Mr.  Worsley  should  continue  to  be  his  majesty's 
captain^general,  and  governor-in^ckirfy  and  in  tliat 
quality^  personally  reside^  in  the  island.  But,  I  ap* 
prehend,  that  this  case  will  turn  upon  its  own  par* 
ticular  circumstances,  and  the  reasonable  construe* 
tion,  which  is  to  be  made  of  the  act,  for  settling 
the  jC6000  per  annum,  abstracted  from  any  re* 
gard  to  the  commission,  which  is  not  mentioned 
in  it. 

I  take  it,  then,  to  be  clear,  that  the  intention  of 
the  law  was,  to  make  a  suitable  provision  for  his 
excellency,  as  long  as  he  should  continue  in  his 
government ;  for  to  continue  his  majestjfs  captain^ 
genial,  is  imdoubtedly  the  same  as  if  the  words 
had  been,  to  continue  the  kin^s  captainmgenertUi 
and  since  the  king*  in  a  leg^  nnderstamding,  never 

«2 
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dtea^  ik  se^iM  to  m^^  that  tliofle  worcb  do  not  con^ 
fine- such  praybion  for  the  governor,  to  die  then 
reign  mbf^  but  that  they  take  in  the  whole  time  of 
hift  residence  here,  a$  chief  magistrate,  which  coo* 
struGftioni  I  thinks  i»  plainly  indicated  by  the  pre» 
amble  to  the  act.    Now,  it  is  certain,  that  Mr« 
Worsley  has  continued  personally  to  reside,  in  this 
island,  ever  since  his  first  arrival,  in  the  quality  of 
captain^general,  &c«^  and  that  be  hath,  during  thai 
time,  •^j^rcised  all  acts  of  government,  in  eyeiy 
reapect,  without  int^erruption  ^  whereas,  if  the  royai 
proclamation  was  not  sufficient  (here,  in  one  of  the 
king's  cdoniea)  to  CMtinue  his  excellency  in  his 
government,  from  the  end  of  the  six  months,  to  the 
<late  of  the  new  commission,  I  conceive  all  such 
actsLof  his,  during  that  interval,  as  well  as  those  of 
aubocdinate  magistrates,  and  judges^  were  absqh 
hitely  void,  and  there  would  have  been  a  total  di»- 
eontiniiaace  of  all  process  and  causes,  both  civil 
and  criminal,  throughout  the  islandj  which  would 
introduce  the  utmost  coniusion,  in  point  of  pro- 
perty, and  occasion  other  inconveniences  of  the 
most  dangerous  tendency.     If,  then^  the  second 
proeiamation  did  e£fectuaily  pcpvenl;  these  fatal 
eonsequencesi  which  the  nature  and  necessity  of 
the  thingi  as  well  as  the  general  practice  of  M  in 
aiMhority  at  that  time,  (and  perhaps  of  ms»y  who 
BOW  start  the  obfedion,)  doth  evince,  it  must  be 
aUfiwed,  that  Mr.  Worsley  oontinned  his  majeseys 
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capiat n-generaU  and  governor^in-trhief,  of,  this 
island,  witbout  intermission ;  and  from  thence,  it 
will  as  strongly  follovtr,  that  thd  act  for  supporting 
the  honor  and  dignity  of  the  government,  is  not 
tletermined.  But,  admitting  there  were  «»y  doubt 
of  this  matter,  I  shonid  think  it  the  safest  waf ,  for 
snch  as  are  concerned  is  a  public  capacity,  to  do 
what  is  required  of  them  by  the  act,  since  it  hath 
not  yet  been  declared  toid  by  a  competent  atttbo*- 
xity ;  but,  on  tiie  contrary,  it  is  manifest,  from  the 
governor's  new  instructions  on  this  head,  thai  it  is 
taken  to  be  still  in  force,  by  the  same  BOTereiga 
power,  which  confirms  or  ref>eals  all  lawe  mads  irk 
this  place.  And  as  the  performing  the  duties  re«- 
quired  by  the  act  will  avoid  the  penalUM  other*- 
-wise  to  he  incurred,  so  it  will,  at  the  same  time, 
leave  every*  one  at  liberty  to  try,  if  he  pleases,  the 
validity  of  it,  in  the  courts  of  law.  Upoa  the 
whoie,  I  ath  of  opinion,  that  it  will  be  tnost  ad- 
visable, for  the  gentlemen  rf  the  vestry,  to  proceed 
and  apportk^u  the  tax,  in  like  manner,-  as  they, 
jiave . kitherto  done;  but  they  may,  bcnreter,  for 
-tike  satisfM%ton  of  such  as  are  dubious,  snake  a  dm* 
nute  4n  their  parish  bM^k«,  reserving  to  tbeai^ives 
aU  benefit  and  advantage  of  ^x«eptio^^  in  case  the 
law  shoiald  be  deemed  not  in  fofce,  which,  I  coci^ 
*€eive,  wiltiw  sufficient  to  put  the  gentlemen  of  the 
vesl^  ttpoM  an  equal  foot  with  othor  pefso&i»,  ia 
lins  wspeoty  whikt  it  pradeatly  leaves,  a$  thettme 
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time^  the  point  in  dispute  to  be  determined  by  the 
proper  j  ud  icature. 

April  10,  17S;9*  J.  Blenman. 

(2.)  The  option  of  Mr.  Thomas  ReevOy  on  the 
same  subject ,  in  17^7-8. 

I  am  of  opinion,  that  this  act  is  not  determined 
by  the  demise  of  his  late  majesty,  king  George,  but 
will  remain  in  force,  as  long  as  Mr.  Worsley  con- 
tinues  governor  of  Barbadoes,  and  shall  personally 
reside  in  the  island.  It  is  observable,  that  the  tax^ 
&c.  is  granted  to  his  majesty^  his  heirs,  and  succes- 
sors, during  the  continuance  of  the  act:  it  is 
limited  to  continue,  for  so  long  time  as  Mr.  Worsley 
shall  continue  to  be  his  majesty's  captain-general, 
&c.  Yet,  I  conceive,  these 'words  will  have  the 
same  construction,  as  if  it  had  been  limited  to  con- 
tinue so  long  as  Mr.  Worsley  should  be  the  king^s 
captain-general;  and  as  the  king,  in  law,  never 
dies,  I  conceive  the  demise  of  king  George  the 
First  will  not  be  a  determination  of  this  act. 
Jan.  15,  1727*  Thos.  Reevi. 

This  act  is  to  continue  no  longer  than  Mr. 
Worsley  shall  continue  governor,  and  be  per- 
sonally resident  on  the  island;  if  he  once  ceases  to 
be  governor,  though  he  hath  afterwards  a  new 
commission  granted  him,  I  conceive  the  act  is  de- 
termined. By  the  statute  of  6th  Anne,  the  com*- 
missions  of  the  governors  of  the  plantations  are 
cootiaued,  for  six  months  after  the  demis«^  of  the 
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qaeen,  or  her  successors,  and  if  a  new  commission 
was  granted  to  Mr,  Worsley,  within  the  six  months 
after  his  late  majesty's  demise,  it  may  be  a  conti- 
nuance  of  him  as  governor,  within  the  intention  of 
the  act,  thought  I  think  this  point  is  something 
donbtiid ;  but  if  the  six  months  expired,  and  then 
a  new  commission  was  granted,  it  seems  to  me,  > 
that  .the  act  is  determined. 

Feb.  1,  1728.  Thos.  Reeve. 

(S.)  Mr.  West's  opinion,  in  1 725,  whether  a  go^  ^ 
vemor  ca?i  vote  as  <i  councillor* 

To  the  fight  honorable  the  lords  commissioners 
of  trade  and  plantations. 

* 

My  lords. 

In  obedience  to  your  lordshirps'  command,  signi- 
lied  to  me  by  letter  from  Mr.  Popple^  dated  the 
S4thday  of  November  last,  I  have  considered  the 
following  quarCj  Whether  a  governor  can  vote,  as  a 
councillor,  in  the  passing  of  bills,  when  the  council 
sits  in  their  legislative  capacity  ? 

Upon  consideration  of  which,  and  of  the  govern 
Bor's  commission,  and  instruction,  I  am  of  opinion^ 
that  a  governor  cannot,  by  law»  vote  as  acouncik 
lor*  ia  the  passing  of  bills,  when  the  council  sits  in 
tbeir  legislative  capacity. 

Jan.  8, 17S4-6-  Rich.  West. 

(4.)  Mr.  West*s  opinion^  in  1719>  concerning  a 
gwemor^s  power  to  prorogue  the  assembly^  under 
em  M^Mmment. 


r 
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To  the  right  honorable  the  l<Hrds  commuwiOQ^r^ 
of  trade  and  pUutotioa^* 
My  lords. 

In  obedience  to  yeur  lordships'  pQi|iioan^%  ^lg1^ 
n^ied  to  me  by  Mr.  Popple,  I  hay^ooi^sidered  the 
foUowiDg  qyestion^  vi^.  Whether  an  a^aemhly^  wik^ 
der  adjournment,  or  prorogatiQn»  may  be  pro- 
rogued without  a  meeting,  aocbrdipg  to  such  pre* 
Tioua  adjournment,  or  prorogation?  And  I  am 
dearly  of  opituon,  that  it  may. 

But,  as  I  believe  30  general  an  aQ9wer  to  the 
question,  will  not  be  esteemed,  by  your  lord^bips^  to 
be  satisfactory,  I  shall  beg'leave  to  be  a  little  n»ore 
particular,  in  giving  some  reasohs  for  such  my 
opinion. 

It  may  be  made  a  question,  whether  the  general 
assemblies,  of  the  several  provinces,  in  the  We$t 
indies,  may  be  intitied  to  those  privileges^  which 
are  claimed  by,  and  have,  by  the  crown^  been  a)« 
lowed,. to  the  parliaments  of  Englaiid;  but  it  is 
most  certain,  that  the  prorogative,  in  reletioa'to 
their  general  assemblies,  is  at  lea^t  as  extensive,  asi 
it  ever  was  in  England.  In  respect  to  our  parlia*^ 
isents^  and  this  prerogative  of  the  crovra,  whatever 
the  extent  of  it  may  be,  every  governor,  by  hia/ 
conunission,  is  empowered  to  ex^ercise  in  bi^  parti- 
euliir  piovinee^ 

The  prerogative  in  the  West  Indies,  unless  ygAwn, 
i^  is  abridged  by  grants,  &c.  made  to  the  whi^i^ 
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aiit9  of  the  respectiTe  previnces,  is  that  power  over 
the  subjects,  considered  eitlier  separately  or  collec- 
tively, by  their  represeotntivesj  whicbi  by  the  com- 
mon law  of  the  lands  abstracted  from  all  acts  of 
parliament,  and  grants  of  liberties,  &c*  from  the 
crown  to  the  sul^eots,  the  king  could  rightfully 
exercise  in  England. 

The  only  point  of  prerogative,  which  this  ques- 
tion relates  to,  is  that  power,  which  the  crown  has 
of  summoning,  proroguing,  &c.  of  parliaments ; 
and  here  your' lordships  will  be  pleased  to  observe^ 
that  this  branch  of  the  prerogative  does,  at  this 
time,  subast  entirely  upon  the  foot  of  the  common 
law,  and  custom  of  parliaments,  which,  in  this  re* 
spect,  must  be  considered,  as  part  of  the  common 
law,  which  has  tiever  been,  in  this  particular,  any* 
wise  abridged  or  circumscribed,  l^y  any  act  of  par- 
liament ;  and,  tl)erefore>  if  the  affirmative  part  of 
th9  question  is  imiNracticaUe,  in  £.ngland,  it  is  im* 
possible  a  governor  should  be  empowered  to  prac- 
tise  it,  in  America* 

Tlie  determination*  therefore,  of  this  question, 
depends  entirely  upon  the  customs  of  our  English 
parliaments;  in  relation  to  which,  I  shall  observe 
to  your  lordships  these  two  particulars,  i.  e*  the 
present  practice  in  our  parliament,  as  it  appears  to 
the  publicn  and  the  words  of  the  writ  of  proron 

Sireiy  pariiameiM^  whetl^af  i^  be  upon  original 
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summons,  or  prorogation,  &c.  is  always  appointed 
to  meet,  at  a  day  certain,  on  which  day  the  mem- 
bers are  obliged  to  meet  together,  unless  the  king, 
does  think  fit  to  discharge  them  fix)m  their  attend- 
ance ;  and  as  their  obligation  to  attend  does  arise 
from  writs  under  the  great  seal,  their  discharge 
must  likewise  flow  from  the  same  seal. 

Now,  if  a  parliament  is  summoned  to  meet,  on  a 
certain  day,  and  the  crown  thinks  it  inconvenient 
the  parliament  should  assemble  on  that  day,  on 
which  the  writs  of  summons  were  returnable,  a 
proclamation  is  issued  (as  it  is  generally  supposed) 
to  prorogue  the  meeting  of  the  parliament  to  some 
further  day,  without  there  being  any  necessity  of 
their  meeting  upon  that  day,  upon  which  their 
attendance  was  required,  by  the  Original  writ  of 
summons.  In  this  present  parliament,  we  see  it 
prorogued  from  time  to  time,  and  proclamations 
are  constantly  issued  ^  to  notify  it  to  the  kingdom  3 
and,  although  it  is  usual  upon  those  days,  to  which 
the  parliament  stands  prorogued,  and  when  a  fur- 
ther  prorogation  is  to  be  made,  fdr  several  lords 
and  members  of  the  house  to  attend  in  the  parlia- 
ment chamber  upon  that  day,  yet  such  their  at« 
tendance  is  no-ways  necessary,  but  the  proroga* 
tion  would  be  just  as  good,  if  they  were  all  in  the 
country,  and  the  clerk  of  the  parliament  read  the 
writ  to  his  fellow-officers ;  for  the  writ  of  proroga* 
tion  being  always  tested  some  day  before,  the  day^ 
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to  which  the  parliament  stood  prorogaed,  all  the 
members  are  thereby  actually  discharged  from 
their  attendance. 

I  would  beg  leave  further  to  observe,  to  your 
loixlships,  that  it  is  not  by  these  proclamations, 
that  parliaments  are  prorogued,  but  that  they  dp 
always  suppose  a  tvrit  patent  for  the  prorogation, 
which  writ  was  anciently,  when  a  prorogation  was 
intended,  sent  to  the  sheriffs  of  the  several  counties 
by  whom  it  was  proclaimed,  in  order  to  save  the 
members  the  trouble  of  coming  from  town,  and  the 
counties  and  towns  they  represented,  the  expence 
of  their  journies ;  but  the  latter  practice  has  been, 
to  supply  this  by  printed  proclamations,  thobgh,  to 
this  day,  according  to  the  ancient  custom,  the  writ 
is  constantly  read  in  the  parliament  chamber: 
and,  that  your  lordships  may  judge  uhether  the 
members  were  discharged  from  attending  on  the 
day  to  which  the  parliament  stood  prorogued,  and 
that  consequently  no  meeting  could  be  necessary, 
I  must  beg  leave  tQ  mention  to  your  lordships 

some  clauses  of  the  writ. 

« 

But  first,  I  must  observe,  that  the  writ  is  not  di- 
rected to  any  particular  person,  but  is  general,  like 
a  proclamation,  the  style  of  it  is  thus :  ^*  Pntdi- 
lectis  et  Jidelibus  nostns  pralatis^  magnatibus  et 
proceribus  regni  nostri  Anglia  ac  dilectis  etfidelibus 
nastris  mUztibvs,  civibus^  et  burgensibus  dicti  regni 
nostriy  i(c.^^  and  tben^  after  specifying  the  day  to 
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which  the  king' thinks  fit  further  to  prorogue  his 
parliament^  there  is  a  clause  inserted,  for  no  other 
purpose,  but  to  discharge  the  members  from  meet«> 
ingy  on  the  day  to  which  they  were  antecedentljr 
9ummoned,  viz.  ^^  Ita  quod  nee  voSy  nee  aliquis  ves* 
trUm  ad  dictum  diem  apttd  civitalem  pradictam 
comperere  teneaminiy  sen  arctemini;  volumtis  enim 
%x>s  et  quemlibct  vesirum  inde  erga  nos  penUiis  exo- 
nerari,  8CCn'*  Now  every  sessions  being,  in  law,  a 
distinct  parliament,  and  every  prorogation  putting 
an  end  to  a  session,  the  obligation  upon  the  mem^ 
bers  to  meet,  on  the  day  mentioned,  in  the  writ  of 
prorogation,  is  obviously  the  same  as  it  was  upon 
the  original  writ  of  summons^  and  consequently  if 
the  crown  can,  by  writ  of  prorogation,  discharge 
the  members  from  attending  on  the  day  fixed,  in 
ihe  first  writ  of  summons,  the  crown  can,  in  like 
manner,  by  another  writ,  discharge  them,  as  to  the 
day,  to  which  the  parliament  stands  prorogued. 
.  As  to  adjournment,  whether  it  be  a  royal  ad- 
journment, or  an  adjournment  flowing  from  the 
votes  of  the  houses,  as  the  crown  could  undoubt* 
i^dly  dissolve  them,  without  su£fering  them  to  * 
meet,  which  puts  an  end  to  their  very  being,  so 
likewise  (which  is  an  act  of  less  power)  can  it  pro- 
rogue them,  which  is  only  determining  that  ses* 
^ions,  which  was .  continued  by  their  adjournmeBt, 
though,  doubtless,  if  the  crown  intends  to  coirtimie 
the  sessions,  they  must  be  suffered  to  meet,  and  it 
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must  always  be  in  the  power  of  the  crown^  ad 
Hbiium^  to  put  an  end  to  one  session^  and  to  com* 
nence  anodier 

Majf  97>  1719.  Rich.  West. 

(A.)  The  opinion  of  the  attorney  and  solicitor^gc^ 
neral^  Trevor ,  and  Howies,  in  1700,  on  the  deter ^ 
mination  of  a  governor's  commission. 

To  the  right  hoD.  the  lords  comtniss  toners  of 
irade  and  plantations. 

May  it  please  your  lordships. 

Upon  perusal  of  their  excellencies,  the  lords  jus- 
tices' letter  to  the  president  and  council  of  Netris^ 
dated  the  S9th  September,  \69S,  and  of  a  copy  of 
a  commission,  granted  by  his  majesty  to  colonel 
Fox,  dated  the  Idth  November^  1699,  we  are  hum- 
bly of  opinion,  that  the  powers  and  authorities, 
given  by  the  lords  justices  to  the  president  and 
council  of  Nevis,  were  determined  by  the  commis- 
sion to  colonel  Fox,  upon  the  arrival  of  colonel 
Fox  there,  and  publication  of  his  commission,  and 
we  conceive  he  might  upon  his  coming  there  before 
colonel  Codrington,  by  virtue  of  his  commission^ 
dispossess  the  president  and  council,  and  assume  to 
himself  that  government,  until  the  arrival  of  colonel 
Codrington  there. 

August  9,  1700.  Tho.  Thevor. 

J.  Hawles. 

{6.)  The  opinion  of  the  attorney  and  soiicitor-ge* 
neral^  Yorke^  and  Talbot,  on  the  effect  of  notice  on 
the  validity  of  a  governor's  commission. 
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Tbe  lords  proprietors  of  Carolioa  having. always 
appoioted  governors  of  that  province>  before  they 
made  a  sale  thereof  to  the  crown,  those  governors, 
with  the  consent  of  the  council  and  assembly  there, 
passed  laws,  and  have  continued  so  to  do,  even  since 
the  purchase  made  by  the  crown,  not  having  no- 
tice of  the  said  purchase. 

QucRre. — ^Whether  any  laws  passed  after  the  said 
purchase  by  the  propriety  governors,  in  their 
names,  before  notice  of  tbe  sale,  are  valid  ?  Whe- 
ther laws  passed  in  tbe  proprietors'  names,  after 
notice  of  such  purchase,  and  before  tbe  king  ap- 
poitlted  a  governor  of  his  own,  be  valid  ? 

We  are  of  opinion,  that  laws  passed  by  the  go- 
vernor, appointed  by  the  lord^  proprietors,  and  in 
their  names,  after  the  sale,  and  before  notice  there* 
of  arrived  in  the  province,  are  of  the  same  validity 
as  such  laws  would  have  been,  if  they  had  been 
passed  in  like  manner  before  such  sale  ^  but  that 
any  laws  passed  in  the  proprietors*  names,  after 
notice  of  their  having  conveyed  their  interest  to 
the  crown,  are  absolutely  null  and  void. 

August  11,  1732.  P.  YoiiKE. 

C.  Talbot. 

(7.)  The  opinion  of  Mr.  Thomas  Reeves^  and  Mr. 
Lutwyche^  on  the  continuance  of  the  gaoer nor' s  com- 
mission. 

This  act  is  to  continue  no  longer  than  Mr.  Wors- 
Jey  shall  continue  governor,  and  be  personally  re- 
sident on  the  island.    If  he  once  ceases  to  be  go- 
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vernoF,  though  he  hath  afterwards  a  new  commis- 
sion granted  him,  I  conceive  the  act  is  determined. 
By  the  stat,  of  0  Anne,  the  commissions  of  the 
governors  of  the  plantations,  are  continued  for  sik 
months  after  the  demise  of  the  queen,  or4ier  succes- 
sors; and  if  a  new  commission  was  granted  to  Mr. 
Worsley,  within  the  six  months  after  his  late  ma- 
jesty's demise,  it  may  be  a  continuance  of  him  as 
governor  within  the  intention  of  the  act,  though  I 
think  this  point  is  something  doubtful;  but  if  the  six 
months  expired,  and  then  a  new  commission  was 
•granted,  it  seems  to  me  that  the  act  is  determined. 
February  1,  1728.  T.  Reevb. 

I  am  of  opinion,  that  upon  the  demise  of  his  late 
majesty,  the  act  for  granting  the  jf 6000  per  annum 
did  not  determine;  for  I  think  it  is  clear,  that  the 
^vernoPs  commission  continued,for  the  space  of  six 
months  after  the  death  of  the  king,  by  virtue  of  an 
act  of  parliament,  in  queen  Anne's  reign,  unless  the 
commission  was  superseded  in  the  mean  time;  and 
if  the  commission  was  determined  by  ending  at  the 
six  months,  I  am  of  opinion,  that  the  act  had  deter- 
mined also,  though  the  governor  had  been  appointed 
afterwards,  because  he  once  ceased  to  be  governor 
under  any  commission.  But  if  the  fact  was,  that 
within  the  six  months  he  had  a  new  commission,  it 
is  doubtful,  whether  his  continuing  governor,  without 
intermission,  will  not  be  sufficient  to  intitle  him  to 
the  £6000 per  annum  by  the  act;  and  upon  consi- 
deration of  these  three  clauses,  I  am  inclinable  to 
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think,  that  it  will  entitle  him  so  long  as  he  remaint 
goveraor,  and  continues  without  intermission ;  but 
perhaps  it  might  be  made  plainer  bjr  seeing  the 
whole  act. 

FebrUtiry  1,  1728.  T.  LuTwrcna. 

N,B.  The  first  commission,  dated  Uth  January, 
tlie  8th  year  of  our  reign*  The  second  commission^ 
dated  8th  May,  17^8,  being  the  first  year  of  our 
reign,  which  was  eleven  months  after  the  late  king's 
reign. 

(8.)  The  opinion  of  the  attorney  and  aolicitor^ge-^ 

neralj  Ryder ^  und  Murray ,  an  the  question,  whether 

the  great  seal  of  tJie  province  should  not  he  qffijped  to 

evefy  act  of  government,  that  requires  a  seal,  in  the 

'  colony.  p 

Sir. 

We  have  perused  the  case  you  inclosed  to  as,  by 
the  order  of  the  lords  commissioners  for  trade  and 
plantations,  and  find  it  necessary  to  trouble  yon, 
to  traasmit  to  us,  a  copy  of  my  lord  Howe's  com- 
missioUy  which  is  but  shortly  stated  therein,  that 
we  may  the  better  judge,  when  we  peruse  the  wh<rfe, 
whether  the  office  of  surveyor-general  was  in  his 
power  to  dispose  of,  by  that  commission,  and  whe« 
ther  his  private  seal  at  arms,  be  a  proper  way  of 
putting  that  power  in  esiecution ;  we  therefore  de- 
sire to  see  the  same,  and  to  know,  whether  the  go- 
vernor's private  seal  i^  commonly  made  use  of,  in 
the  grants  of  any,  and  what,  offices  in  the  plantar., 
tions. 
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It  will  likewise  be  necessary  to  be  informed^  whe^ 
tfaer  the  instance^  in  I69O9  of  a  grant  of  the  same 
nature^  be  the  only  instance  of  the  grant  of  that 
office^  or  whether  it  has  been  usually  granted  in  the 
same^  or  bdj,  and  what^  different  manner»  and  under 
what  seal,  and  whether  generally,  or  for  life,  or  at 
pleasure. 

Febrmty  26«  17S6.  D,  Rydea. 

J.  Stranob, 

Qfio^re. — ^Whether  the  great  seal  of  the  province, 
or  island,  should  not  be  affixed  ta  every  act  of  go- 
vernment, that  requires  a  seal,  notwithstanding  it 
may  have  been  the  custom  to  appoint  pertain 
officers,  and  to  issue  proclamations,  under  the  gover- 
nor's  private  seal  at  arms  ? 

We  have  perused  the  copy  of  my  lord  Howe's 
commission,  and  Mr,  Popple's  answer  of  the  17tl\ 
inst,  to  our  letter^  desiring  some  further  informa- 
tion, and  which  we  have  returned,  annoed  to  the 
case.  And  as  to  the  first  quare,  we  observe,  that 
there  is  no  part  of  the  commission,  that  gives  my 
lord.  Howe  a  power  to  grant  the  office  in  question, 
the  only  clause,  which  we  can  find  relating  to 
granting  offices,  extending  only  to  judicial  offices, 
and  the  ministerial  ones  attending  upon  them*  But 
supposing  a  power  in  the  governor  to  grant  the 
office  in  question,  we  think  the  seal  to  be  used 
upon  that  occasion  ought  regularly  to  be  the  great 
seal ;  but  if  there  never  was  any  grant,  otherwise, 
than  undf  r  the  seal  at  arms  of  the  governor,  and 
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that  has  been  used  in  the  grant  of  other  such  like 
offices,  siioh  usage  hi  ay  dispenie  with  the  general^ 
rule,  requiriiSig  the  great  seaJ^  and  the  grant  may  b^ 
good  notwithstanding;  and  then,  we  are  of  opinion^ 
the  death  ef  my  lord  Howe  will' not  pat  an  end  to 
the  grant* 

As  to  the  second  quare,  we  are  of  opinions  that  if 
such  proclamation,  as  is  mentioned,  had  iisued^  it 
would  have  made  no  alteration,  as  to  the  continuance 
«of  those  ciTil  and  military  oficers,  in  their  employ* 
meats,  who  hold  the  same,  undev  the  han4>  and  pri- 
vate seal  of  the  governor. 

In  answer  to  the  third  piare,  we  are  of  opinumy 
it  is  9al^8ts  and  therefere  most  advisable,  that  aH 
acts  of  government  should  be  under  the  grqat  seal 
of  the  island ;  (hough  if  there  has  been  such  an  usage, 
as  is  mentioned  in  the  fu€ere,  we  think,  that  it  may 
be  sufficient,  to  justify  the  use  of  the  private  seal  at 
arms,  in  those  caaes,  to  which  the  cu9tem  extends, 
which  however  are  liable  to  disputes,  that  can  never 
arise  if  the  great  seal  is  iised» 

Fthruary  86,  178«w  D.  Rybbr. 

(9.)  The  opinion  of  the  attorney  and  soiicitor^ge* 
nerol,  Ryder,  and  Murray,  of  the  gaoemor^e  right 
to  prort^ue  the  assembly  to  any  place,  within  his  go* 
vemment*  • 

To  the  right  hon.  the  lords  commissioners  fbf 
trade  and  plantations* 
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Maj^  it  p^^se  your  lordships. 
In  pursuance  of  your  lordships'  desire^  signified 
to  us  by  Mr.  Hill^  in  his  letters  of  the  30th  pf 
Aprils  and  1  Itb.  of  May  last,  referring  two  acts 
passed  in  hit  laajesty 's  province  of  North  Carolina^ 
in  17465  vis.  ^'  an  act  for  the  better  ascertaining  the 
number  of  ixieiiibers  to  be  chosen  for  the  several 
coutAies  within  this  province^  to  sit  in  general  as* 
sembly,  and  for  establishing  a  more  equal  represent* 
ative  of  $11  bis  nugesty's  subjects,  in  the  housje  cS 
burgesses;*'  ^^  an  act  to  fix  a  place  for  the  seat  of  go» 
vernpient^  and  for  keeping  public  offi$e8>  for  ap* 
pointing  circuit  courts,  and  defraying  the  expense 
thereof^  and  also  for  establishing  the  courts  of  jus- 
tiGCy  and  regulating  the  proceedingif  therein  ;*'  for 
our  opinion,  whetheir  the  s#id  acts  are  proper  to  be 
cdafinned  by  his  mcyesty,  and  transmitting  several 
papers  relative  thereto  (all  which  are  herewith  re* 
turned) :  we  bai^e  taken  the  same  into,  oonsiderd^ 
lion,  and  have  heard  council  for^  and  against^  the* 
said  ^^  act  for  the  better  ascertaining  the  qumber  of 
membefs  to  be  chosen  for  the  several  counties 
within  this  province^  to  sit  in  general  assembly, 
and  for  establishing  a  More  general  representative 
of  all  .his  majesty's  subjects,  in  the  house  of  bur* 
gesi^es/'  Akbough  the  governor  of  North  Carolma 
may  certainly  prorogue  the  assembly,  to  meet,  at 
sach  place,  and  time,  as  he  shall  see  proper^  and  al- 
though it  has  not  been  made  out  suffiQiently  to  our 
satifs&ction!^  that  the  presence  of  a  majority  of  the 

r2 
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whole  assembly  is  absolutely  necessary  to  the  do- 
ing business,  as  alleged  by  the  petittoi]iers  against 
the  said  last  mentioned  act ;  yet,  these  two  acts 
appear  to  have  passed,  by  management^  precipita* 
tion,  and  surprise,  when  very  few  members  were 
present,  and  are  of  such  nature,  and  tendency,  and 
have  such  effects  and  operation,  that  the  governor, 
by  his  instructions,  ought  not  to  have  assented  to 
them,  though  they  had  passed  deliberately  in  a 
full  assembly;  and  we  are  of  opinion,  that  they 
are  not  proper  to  be  confirmed. 

December  1,  1750.  D.  Ryder. 

W.  Murray. 
-  (10.)  The  ofinion  of'  the  chief -justice  Morrisy  of 
Netv  York,  on  the  question,  whether  the  change  of 
the  governor  would  dissolve  the  assembly. 

Qtr^re.— -Whether  a  governpr  pubKshtng  a  com^ 
mission  under  the  great  seal,  which  determines  that 
of  a  former  governor,  can  legally  meet,  and  act  with 
the  same  assembly,  that  was  chosen  by  virtue  of 
the  king's  writs,  tested  by  the  former  governor, 
they  standing,  continued  by  adjournment;  orwhe-* 
ther  the  publication  of  such  new  commission,  does 
ipso  facto  dissolve  an  assembly,  so  chosen,  notwith- 
standing such  continuance? 

In  obedience  to  your  excellencies^  commands,  I 
have  considered  the  above  questions,  and  am  hum- 
bly of  opinion,  that  the  publication  of  your  excel- 
lencies* commission,  determining  that  of  brigadier 
Hunter's,  doth  not  dissolve  the  general  assembly^ 
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chosen  by  virtue  of  the  king's  writs,  tested  by  bri- 
gadier Hunter,  but  that  you  may  either  meet  them 
at  the  time  they  stand  adjourned  to,  or  adjourn, 
them  to  a  farther  time,  if  you  think  convenient,  and 
legally  act  with  them;  and  the  laws  made  by  you, 
and  them,  in  the  usual  manner,  will  be  as  legally 
made,  and  as  much  binding,  as  any  other  acts  of  the 
general  assembly  of  this  province,  or  as  if  they  had 
been  made  by  you,  with  an  assembly  chosen  by 
virtue  of  his  majesty's  writs,  tested  by  yourselC 

I  would  not  have  troubled  your  excellency,  at 
this  time,  with  any  thing  but  this  direct  answer 
to  your  question,  had  not  a  groundless  notion,  con- 
trary to  law,  and  the  received  practice,  both  of  this, 
and  all,  or  the  greatest  part^  of  his  majesty ^s  de^ 
pendent  dominions,  lately  obtained,  among  some 
persons^  viz.  that  the  determining  the  commission 
of  a  governor,  has  the  same  effects  upon  this  pro- 
vince,  as  the  demise  of  the  king  would  have,  both 
upon  England,  and  this  province. 

That  opinion,  if  propagated  with  the  zeal  some 
weak  men  seem  to  entertain  it  with,  will,  at  this 
time,  be  of  dangerous  consequence  to  the  public 
peace,  and  may,  for  the  future*  be  pf  no  small  pre- 
judice, to  the  service  of  tbexjrown  ;  I  shall  there- 
fore give  my  reasons  for  the  answer  I  have  ^iven, 
and  endeavour  to  shew  the  absurdity  of  that  no- 
tion. 

Our  law  books  have  but  very  little,  to  be  met 
^ith^  on  this  head>  the  powers  of  kings  and  parli^ 
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ments,  and  their  acts,  being  rather  to  be  obeyed 
than  disputed :  however,  they  are  not  altogether 
silent  on  the  subject,  and  aflbrd  us  one  rule  in  law, 
that  I  take  to  be  sufficient  to  govern  and  determine 
this,  matter,  it  is  in  Paston's  case,  4th  Edw.  IV. 
fo.  43, 44.  Paston  was  outlawed,  and  the  certificate 
of  outlawry  returned  in  the  time  of  Ed.  IV.  by 
two  coroners  of  the  county  of  Suffolk,  chose  in  the 
time  of  Hen.  VI.,  and  Paston's  council  prayed  the 
outlawry  might  be  reversed,  because  the  power  of 
the  coroners,  as  well  as  other  oflScers,  determined 
by  the  demise  of  Hen.  VI.,  to  which  he  was  an- 
swered, that  coroners  were  chosen  by  virtue  of  the 
*  king*s  writ, -which  election,  certified  into  the  chan- 
cery, is  a  judicial  act  of  record,  and  judicial  acts 
done  in  the  time  of  the  ^ing,  that  was,  remained, 
notwithstanding  the  demise  of  the  king,  and  there^ 
fore  the  coroners  remained ;  to  this  was  replied, 
that  the  election  of  knights  of  the  shire  was 
equally  a  judicial  act  of  record,  but  did  not  operate 
so  as  to  continue  the  knights  after  the  demise  of  the 
king,  because  by  such  demise  the  parliament  was 
discontinued,  &c.  The  case  is  a  Jong  case,  too 
long  to  transcribe,  I  shall  therefore  take  it  as  it  ts 
abridged,  by  sir  Robert  Brooke,  in  the  time  of 
queen  Mary,  the  law,  in  that  point,  of  coroners  and 
knights  of  the  shire,  being  as  above,  viz.  that  the 
choice  of  both  was  a  judicial  act  of  record,  but  that 
it  did  not  opera,t^,  so  as  to  continue  the  knight  of 
th«  shire,  after  the  demise  of  the  king,  though  it  did 
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to  continne  the  cotdners :  he  says  not,  that  b  coror 
ner  is  not  made  by  commissioti,  but  by  writ,  and 
when  hQ.  11^ elected  by  writ,  this  is  retarne(]tinto  the 
chancery,  and  is  a  judicial  act  of  record ;  and 
therefore,  when  the  king  dies,  he  shall  remain, 
whereas  all  manner  of  commissions  cease  by  the 
demise  of  the  king,  as  commissions  of  justices  et 
htyit^  modi,  but  judicial  acts  remain,  and  so  a  coro- 
ner shall  remain,  till  removed  by  the  kltlg's  writ 
(Cate^by).  But  knight  of  the  shire  shall  cease, 
when  the  parliament  ceases,  by  diimise  of  the  king, 
or  dthetwise,  ratio  videtur,  because  the  parliament 
ceases  by  it,  contrary  of  coroners — ^that  is,  where 
the  whole  ceases,  the  constituent  parts  »rtust  also 
cease. 

It  was  an  agreed  point,  th^t  on  the  demise  of  the 
king  the  parliament  was  determined,  though  they 
do  not  tell  us  the  reason  why;  but  that  we  have,  in 
the  opinion  of  the  judges  in  sir  Henry  Vane*s  case, 
viz.  every  parliament  is  Called  to  consult  with  the 
perftondf  the  king  who  caH«  it,  and  therefore,  upon 
his  death,  it  is  determined;  for  they  can  Ao  longer 
^onsuft  with  him,  for  which  end  they  were  called* 
Kelgy n*s  Rep.  f.  1  g. 

This  shews  why  the  demise  of  the  kirig  dissolves 
the  parliament ;  but  the  reason  is  not  tTie  same  on 
the  determiding  the  commission  of  a  governor;  for 
as  every  parliament,  called  to  consult  with  the  per- 
son of  tbe  king,  who  calls  it,  must  determine  upon 
the  dextaise  of  such  king,  and  every  assembly  here 
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being,  called  to  assist  our  captain- general,  and  go- 
vernor-in-chief of  our  province,  &c.  in  general  as- 
sembly, &c.  though  it  dissolve  on  the  d^ise  of  the 
kingi  in  whose  name  the  writ  issued,  the  governor 
being  not  longer  our  governor,  that  is,  the  gover- 
nor appointed  by  the  king,  in  whose  name  the  writ 
issued  I  yet  should  there  be  ten  succeeding  gover- 
nors, during  the  reign  of  one  king,  the.  tenth  would 
be  as  much  our  governor,  that  is,  the  governor  of 
that  king,  in  whose  name  the  writ  issued,  as  the 
first  was ;  and  the  assembly  being  continued  by 
prorogation,  or  adjournment,  might,  by  virtue  of 
that  writ,  as  legally  assist  the  tenth,  as  the  first* 

Some  persons  may,  perhaps,  be  of  opinion,  that, 
by  our  governor,  is  meant  the  person  of  the  gover- 
nor, testing  the  writs,  and  that  the  assembly  is  to 
meet  him,  as  the  parliament  is  to  meet  the  person 
of  the  king,  who  calls  them  together.  If  this  opi* 
nion  be  true,  then  the  death,  or  removal  of  the 
governor  will  be  equal  (in  that  case,  at  least)  with 
the  demise  of  the  king,  and  no  lieutenant-gover- 
nor, or  president  of  council,  could  meet  with  such 
an  assembly^  and  it  was  to  no  purpose,  to  direct 
the  president  here  to  continue  the  present  assem- 
]Ay:  but  every  day's  practice,  in  this,  and  all  the 
other  plantations,  shews  the  weakness  of  such  a 
notion,  and  that  they  may  meet,  and  act,  with 
other  persons,  than  the  person  of  the  governor, 
testing  the  writ.  Since,  then,  the  person  of  the  go- 
vernor is  no  otherwise  to  be  considered,  in  tlyf( 
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case,  than  as  the  servant  of  the  king  that  isent  him, 
and  the  assistance  intended  by  the  writ^  is  not  for 
his  own,  but  the  benefit  of  his  master,  whon^  he  here 
represents^  it  is  plain,  both  from  the  words,  and 
.  intent,  of  the  writ,  that  the  assembly  may  as  legally 
act  with  the  tenth  governor,  and  he  with  them, 
^the  same  king  continuing,)  as  with  the  first;  so 
that  the  determination  of  a  governor's  commission 
cannot  operate  to  dissolve  an  assembly,  as  the  de- 
mise of  a  king  does  to  dissolve  a  parliament,  there 
being  nothing  like  the  same  reason^  or  one  of 
equal  force,  the  nature,  and  intent  of  the  writs 
being  entirely  different* 

As  by  the  case  of  Paston,  it  was  a  point  agreed, 
Jthat,  upon  the  demise  of  a  king,  the  parliament 
discontinued,  the  reasons  of  which  I  have  shewn, 
apdf  that  they  do  not  at  all  concern  the  determi* 

9 

i^atioiU  of  a  governor's  commission:  so  another 
point,  by  that  case  agreed,  is,  that  the  choice  of 
them  is  a  judicial  act  of  record,  and  that  judicial 
acts  of  record  remain.  If,  then,  the  death,  removal, 
<«  dejtermination,  of  a  governor's  commission  does 
not  affect  this  province,  and  the  assembly,  in  the 
sao^e  manner,  that  the  demise  of  the  king  doth, 
thea  it  will  follow,  that  an  assembly,  regularly 
chosen,  and  returned,  .into  the  chancery  here,  is 
such  a  judicial  act  of  record,  as  will  remain,  not- 
withstanding the  determination  of  the  governor's 
commission,  or  such  death^  or  removal,  of  a  go? 
irernor.   ' 


/ 
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That  the  death,  or  removal,  of  a  governor  has  not 
that  effect,  4s  agreed  on  all  hands,  for  that  does 
not  determine  his  own  commission,  a  liijutenant- 
governor,  or  president  of  the  Council,  being  di- 
Fected  and  enabled  to  execute  the  powers  of  it ;  so 
that  the  matter  must  rest  solely  on  the  determina- 
tion of  the  patent,  and  if  that  has  ngt  such  an  ef- 
fect, the  case  will  be  pretty  clear,  that  the  determi- 
nation of  such  commission  does  not  dissolve  the 
general  assembly.  First,  the  determination  of  the 
governor's  patent  does  not  determine  the  office  of 
any  person  holding,  by  patent,  nnder  the  great  seal 
of  England,  because  such  officer  holds  his  office  by 
the-  same  authority,  that  the  governor  holds  his  ; 
and  if  it  can  be  supposed^  that  the  determining  of 
one  patent  can  determine  another  independent  on 
it,  the  determining  any  other  patent  in  the  go- 
vernment, may  equally  conclude  the  rest,  and  the 
determining  the  secretary's  patent,  as  effectually 
determine  the  governor's,  and  dissolve  the  assem- 
biy,  as  the  governor's  can.  Secondly,  neither  dots 
it  determine  any  office,  held  by  the  seal  of  this 
province:  for  patents,  under  the  seal  here,  are  often 
given  by  the  krng's  especial  directions,  and  com- 
mands, in  whidi  the  governor  is  always  mimsterial; 
and  patents,  under  the  great  seal  liere,  are  as  etkto- 
tual,  for  all  the  purposes  intended  by  them,  as  if 
they  had  been  under  the  great  seal  of  England, 
being  derived  from  the  same  authority,  viz.  the 
king ;  for  what  he  does  by  another,  is  of  equal  rzVu 
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dity,  as  if  done  by  himself,  and  only  to  be  set 
aside  the  same  way :  therefore,  offices  held  under 
the  seal  of  this  province  are  no  more  voided  by 
the  determination  of  the  governor's  patentj  than  if 
the  same  offices  had  been  held  under  the  great  seal 
of  England.  Thirdly,  if  the  determination  of  a 
governor's  patent,  has  the  same  effects,  with  re- 
spect to  offices,  &c.  here,  as  the  demise  of  a  king, 
such  effect  must  be  occasioned  either,  1st,  by  th^ 
nature  of  the  thing,  or  2dly,  by  the  Express  words 
of  the  patent  to  the  new  governor,  or  some  other 
patent,  signifying  such  to  be  his  majesty's  plea- 
sure. 

First,  if,  from  the  nature  of  the  thing,  (viz.  that, 
upon  the  determining  of  a  derivative  power,  all 
offices  become  void,  that  are  held  by  patents  or 
commissions,  tested  by  the  person  or  persons  ex. 
ercising  such  derivative  power,)  then  the  present 
governor's  patent  will  become  void,  upon  the 
king's  return  into  England,  and,  for  any  thing  ivte 
know,  may  be  void  at  present,  which  it  is  ridicu- 
lous to  suppose,  and  of  dangerous  consequence  to 
the  public  administration,  and  peace,  to  maintain : 
it  is  therefore  very  clear,  ho  such  effect  can  aris*, 
from  the  nature  of  the  thing;  and  it  will  be  as  evi- 
dent  to  any  body,  that  reads  the  governor's  patent, 
tliat  no  such  direction  is  contained  in  the  words  t>f 
that  patent,  nor  is  there  any  other  letters  patent, 
signifying  such  to  be  his  majesty's  pleasure. 

If,  then,  tire  determination  of  a  governor's  patent 
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does  not  affect  this  province,  in  such  manner  as 
tlie  demise  of  a  king  would  do,  in  the  determining 
of  offices,  and  commissions,  which  is  the  less  thing, 
a  fortiori f  it  cannot  affect  it  so  as  to  make  a  judi- 
ciai  act  not  to  operate,  i.  e.  to  dissolve,  an  assem- 
bly,  which  is  the  greater.  I  shall,  therefore,  lay  it 
down  as  a  true  position  in  law:  that  every  judi- 
cial act  of  record  remains,  notwithstanding  the 
death  or  removal  of  a  governor,  or  determination 
of  the  powers,  by  which  he  acts ;  an  assembly, 
chose  by  virtue  of  the  king's  writs,  and  the  returns 
made  into  the  chancery,  or  office  bere^  is  a  judi- 
cial act  of  record  j  therefore,  an  assembly  so  chose, 
&c.  remains,  notwithstanding  the  determination 
of  the  governor's  patent.  4  E.  P. 

When  any  question  arises  here,  concerning  a 
governor,  or  assembly,  many  are  ready  to  ask, 
what  tlie  king,  or  pailiament,  of  England  does  on 
a  like  occasion :  vainly  tanking,  that  whatever  is 
done  by  a  king,  or  parliament,  is  fit  to  be- drawn 
into  example  for  this  place.  However  extensive 
4bat  notion  may  be  in  America,  it  is  rather  to  be 
laughed  at  than  argued  with;  not  but  that  the  wis- 
dom and  regularity  of  a  British  parliament  are 
very  fit  patterns,  so  far  as  they  are  imitable  by  us. 
But,  as  my  lord  Vaugbati  observes,  under  title  pro- 
cess into  Wales,  when  the  question  is  of  the  juris- 
diction in  a  dominion,  or  territory,  belonging  to 
England,  the  way  to  determine  it,  is  to  examine 
t;he  law  iu  dominions,  the  same^  in  specie,  with 
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that  concerniDg  which  the  question  is.  So  the 
question  being  here  concerning  an  assembly,  and 
whether  it  is  dissolved  by  the  determining  the 
powers  of  a  governor's  commission^  the  way  to  de- 
termine it  is,  not  to  examine  how  far  a  king  and 
governor,  or  a  parliament,  of  England,  and  an  as- 
sembly of  this  province,  are  alike,  but  to  inquire 
into  the  practice  of  dependent  dominions,  like  our- 
selves, such  as  Ireland,  and  the  plantations ;  and 
if  we  find  the  determination  of  the  commissions  in 
those  places,  never  was  thought  to  dissolve  a  par- 
liament, or  assembly,  we  have  no  reason  to  con- 
clude it  will  do  so  here :  in  Ireland  there  was  but 
one  parliament  chosen,  which  continued  all,  or  the 
greatest  part,  of  the  queen's  reign,  under  a  succes- 
sion of  several  deputies. 

In  Barbadoes,  where,  by  a  law  of  that  island, 

« 

their  assemblies  are  annual,  I  am  informed  it  lias 
been  very  common  to  act  with  an  assembly, 
chosen  in  the  time  of  a  former  governor :  it  has 
been  done  in  Virginia,  in  Maryland,  while  under 
the  king,  in  Pennsylvania,  nay,  it  has  been  done  in 
this  province,  for  colonel  Fletcher,  (justly  styled 
the  great  patron  of  the  church  here,)  met  and 
acted  with  an  assembly,  summoned  by '  colonel 
Houghter.  And  upon  debate  of  this  very  question, 
which  was  started  by  some  of  the  members  of  the 
then  assembly,  it  was  the  opinion  of  himself  and 
council,  nemine  contradicente^  and  of  the  assem- 
blyt  that  it  was  a  legal  assembly^  as  you  will  see 
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by  the  journals^if  you  |>lease  to  inspect  them*  These 
journals  were  sent  home ;  and,  I  aoi  apt  to  believe, 
the  opinion  and  practice  were  approved  of,  other- 
wise the  governor  would  hsive  been  repriiiiaiided» 
and  the  succeeding  governors  forbid  t\\e  doing  so^ 
nothing  like  which  has  been  done ;  and  the  earl  of 
.  Baliamont^  who  succeeded  hini».was  so  far  from 
thinking,  that  the  assembly  was  dissolved,  by  his 
publishing  the  king's  patent,  that  (if  I  am  rightly 
informed)  he  published  a  proclamation  to  dissolve 
the  assembly  chosen  in  the  time  of  colonel  Fletcher. 
So  that  the  opinion  of  an  assembly's  dissolution, 
by  the  publishing  a  new  patent,  is  but  of  late  date^ 
and  I  am  hulnbly  of  opinion^  without  any  founda* 
tion  in  law» 

Lbwis  MoiiHiS^ 

m 

( 11  • )  The  opinion  of  Mr.  Hamiltiny  an  emvient 
imvt/er  of  Pennsylvania^  on  tiie  same  subject. 

Copy  of  a  letter  to  Dr.  Johnston,  one  of  the 
council  for  the  province  of  New  York,  from  Mr« 
Hamilton,  an  eminent  lawyer,  at  Philadelphia. 
Sir, 

At  your  request  (though  in  much  haate^  this 
being  the  time  of  our  supreme  court),  I  have  con** 
sidered  how  far  it  is  agreeable  to  law,  for  a  suo^ 
ceeding  governor  to  meet  aad  act  with  an  assem* 
bly,  called  by  his  predecessor;  and,  upon  the  .^ 
whole,  it  appears  to  be  thus :  First,  I  find  it. to  be' 
the  practice  of  several  of  the  governments  under 
the  crown,  to  meet  the  saiQe  assemblies  ealled  by 
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». 


CMaUuHmu.J  '         Etmnent  Litwyers.  955 

thetr  predtefcessor.  I  al«a  find  the  justices  and 
judges,  appoiDted  by  the  former  gofernor,  contimie 
feD  act  by  the  same  commission,  nnder  a  socceeding 
governor,  and  that  their  commisslofis  are  never  re- 
newed,  bat  when  the  governor  thinks  fit  to  make 
some  change  in  tl^  magistracy.  Thirdly,  that  no 
mflitary  officer  receives  any  neur  commission  fi*om 
a  succeeding  governor.  These  things  I  know  to  be 
ftct;  and  the  reason,  then,  mast  be,  because  the 
writs,  and  commissions,  by  which  the  persons  are 
ddled,  or  commissionated^  are  the  king's  writs  and 
commissions,  and  not  the  governor's,  that  grants 
f  b^n.  These  considerations,  with  the  practice  of 
Ireland,  who  had  but  one  new  parliament,  in  the 
^ueen*s  time,  and^  bad  six  several  lords4ieutenants» 
bemleff  ten  several  lords^ustices,  ii^fttU  proof  to 
me,  that  the  teiH  of  a  writ  of  summons,  for  holding 
an  assembly,  being  changed,  does  not,  by  any 
means,  dissolve  the  assembly.  As  to  the  objection 
of  tbe  parKament  of  Ireland  being  summoned  by 
writ,  under  the  great  seal  of  England,  it  is  a  mis^ 
take :  for^  both  history  and  law  do'agree,  that  the 
parliattient  is  sttmrnoned,  or  called,  by  the  lord- 
Keufenant,  under  the  great  seal  of  Ireland,  who  in- 
deed cannot  call  a  parKament,  until  be  has  obtain- 
ed licence  from  the  king  for  sa  doing,  under  the 
'great  seal  of  England. 

Now,  a  governor  in  the  plaartationa  »  not  re- 
strained, or  tied  up,  ibr  bis  comfmission  gives  him  a 
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power  generally  to  do  those  things^  which^  in  their 
nature,  are  to  be  done  by  a  lord-lieutenant^  by  spe- 
cial licence.  See  the  manner  of  calling  a  parliament 
/  in  Ireland,  (upon  a  question,  which  arose  about 
the  exposition  of  Poyning  act,  as  it  is  called^)  re« 
solved  by  the  two  chief  justices,  the  chief  baron, 
and  the  king's  learned  counsel,  in  4th  Coke's  Insti-* 
tutes,  fol.  353. 

Heylin,  in  his  Cosmography,  says  the  lord-lieu* 
tenant  summons  a  parliament  by  the  king's  ap- 
pointment. 

Collier's  Historical  Dictionary  says  the  lord« 
lieutenant  calls,  and  holds,  the  parliament  of  Ire* 
land  by  the  king's  licence. 

The  present  state  of  Great  Britain,  published  in 
the  year  171S,  the  fourth  edition,  title  Ireland^ 
page  58,  says,  the  parliament  is,  at  the  king  of  Eng- 
land's pleasure,  called  by  the  lord^lieutenant,  or 
deputy,  and  by  him  dissolved.  That  the  test  of 
the  writ  is  in  the  lord-lieutenant's  name,  appears 
from  the  history  of  that  country,  and  the  book, 
called  the  History  of  the  Reduction  of  Ireland. 

That  it  must  be  so,  appears  from  the  form  of  the 
summons,  made  by  a  guardian  of  England^  in  the 
king's  absence,  for  calling  a  parliament,  4th  Coke's 
Institutes,  fol.  6^  at  the  foot  of  the  page. 

Then,  if  it  be  so^  that  the  test  must  be  in  tbt 
:name  of  the  officer,  who  calls  the  parliament,  as 
undoubtedly  it  is,  see  how  i^bsurd  it  is  to  say,  tb%^ 
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•  •  * 

i\\e  determining  t'hat  ofiicer's  commission,  cair  dis- 
;SoIve  the  parliament,  when  the  contrary  has  always 
^eetf  pracfised* 

in  tlie  first' year  01  queeii  Anne,  the  duke  of  Or- 
iridha  was' made  lorrf-fieiitenarit  in  the  rooni  of  the 
earl  of^  ndchesler. 

fn  Febriiary,  1 70S- 3,  lie  meets  the  same' pari ia* 
iherilr,  tliat  was  in  being,  and  acts  with  tliem. 
Crmoiiiv  continued  lord-lieutenant  till  the  7th  of 
April,  1707,  and  then  Pembrooke  was  appointed 
in  liis'room :  he  arrives  at  Dublin  the  24th,  and, 
on  flie'  7th  oY  the  liext  nionth,  meets  the  parlia- 
meixt  then  in  being. 

Oh  th&  ^Qfb  of  I^ovenib'ef,  he  prorogued^  the 
parllameht  to  the  6th  of  may  next,  and  returns  to 
Britain.  In  October,  1708,  the  lord  Wharton  is 
lifadeibra'-IieutiEjriant,  in  tlie  rborii  of  Pembrooke  ^ 
aiid,'A*pril  the  2l'st,  arrives  at  liublin,  and  theii 
prbrbgiles*  the  parliainent,  then  in  being,  to  the  5th 
of  May  following,  at  which  day  it  meets;  and  it 
appears,  in  the  speebh  of  the  domfnons,  that  that 
parliament  Had  lield  many  sessions  before,  so  it 
was  not  one  of  his  calling.  On  the  30th  of  Au* 
guisli  17(i^j  the  parfiament  is  prorogued  to  the  13th 
of  JJTarch.  On  th^  1 9th  of  May,  the  lord-lieute- 
nant, wtio  had  been  over  in  Britain,  returns,  meets 
the  same  parlianieiit,  arid  orders  the  choosing  of  a 
new  sjieak'er,  in  room  of  Allen  Broderick,  who  was' 
called  up  to  the  house  of' lords,  as  chief  justice  of 
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the  King's  Bench,  in  Ireland,  to  giveliis  assistance 

there. 

August  the  28th,  the  parliament  was  prorogued 
to  the  8th  of  March  next,  and  the  lord-lieutenant 
goes  for  Britain.  July,  1711,  the  duke  of  Or- 
mond  appointed  lord4ieutenant,  and  arrives  at 
Dublin,  and  meets  the  same  parliament,  the  8th 
of  July.  November,  171 1^  parliament  prorogued 
to  the  2d  of  September,  1712,  and  goes  for 
England. 

This  is  a  history  of  matters  of  fact,  by  which  it 
appears,  that  the  removal  of  a  lord4ieutenant,  or 
governor,  who  tests  a  writ  of  summons,  for  a  parlia- 
ment, or  an  assembly,  in  his  own  name,  neither 
does,  nor  ought,  to  dissolve  that  parliament,  or 
assembly. 

These  are  the  grounds  of  my  judgment,  for  the 
'  legality  of  the  present  assembly  meeting  the  gover- 
nor. I  have  spent  as  much  time  as  my  private 
affairs  would  permit,  in  taking  the  opinion  of  the 
men  of  the  best  judgment  here,  (Philadelphia,)  and 
I  have  met  with  none,  that  differ  from  me  in 
judgment. 

But  how  far  it  may  be  convenient  for  the  gover* 
nor  to  take  these  measures,  though  lawful,  I  cannot 
say;  nor  can  I  see  what  can  be  objected  against 
his  so  doing,  unless  the  people  say,  that  it  is  strik- 
ing at  their  privilege,  in  denying  them  the  oppor- 
tunity of  a  new   choice,   and   this   is  fuUy  an- 
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swered,  by  the  arguments^  in  favour  of  the  septen- 
nial bill. 

Sept.  27,  1720.  W.  Hatton. 

(12.)  Mr.  Fane's  opinion  on  the  nature  of  the 
bond  to  be  given  by  the  governors  of  proprietary  go- 
vernments^ for  observing  the  acts  of  trade. 

To  the  right  hon.  the  lords  commissioners  of 
trade  and  plantations. 
My  lords. 

In  obedience  to  your  lordships*  commands,  si^- . 
nified  to  me  by  Mr.  Popple's  letter  of  the  14th  of 
this  instant,  wherein  your  lordships  are  pleased  to  * 
desire  my  opinion,  in  point  of  law,  whether  in  obli- 
gations, which  are  made  to  the  king's  majesty,  the 
word  executoribus,  or  sficcessoribus,  ought  tp  be 
made  use  of.    The  act  of  the  33d  of  Henry  VHI. 
chap.  39,  expressly  directs  the  word  executoribus 
to  be  used  in  all  obligations  to  the  king,  consider- 
ing him  in  his  natural  capacity;  and  a  punishonient 
of  imprisonment  is,  by  the  same  act,  inflicted  upon 
such  persons  as  shall  make,  or  take,  such  obliga- 
tions,  unless  it  is  in  the  terms  prescribed  by  that 
act.     Therefore,  I  am  humbly  of  opinion,  since  ^ 
this  law  has  so  particularly  directed  the  manner  of . 
taking  it,   the  king^remembrtocer,  who  is  the 
proper  person,  for  seeing  it  done,  in  the  most  regu-  ,^ 
lltr  and  legal  method,  cannot  safely  act,  in  this  mat* 
ter,  but  agreeably  with  this  law.    But  supposing 
this  act  was  not  in  force,  I  apprehend  a  bond,  the 
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conditions  of  which  are  of  the  same  nature  with  ma- 
jor  Gordon's,  should  more  properly  be  takeif,to  tlie 
king,  his  heirs,  0|^  successors. 

Feb.  18, 1726-7.  Erax-  Fan^. 

(19.)  The  opinion  of  the  attpmfiy  and  solicitor- 
general^  Tr^or,  and  Howies,  onthe^  trial  of  a  lieu- 
tfnant-gapernor,  and  othr  legal  topics. 

To  tne  rifi^ht  hon.  the  lords  commissioners  for 
trade  and  plantations. 

In  answer  to  your  lord8l;iips'  qucsries^  si^h^fied  to 
us  by  Mr.  Popple,  tjie. 30th  qf  Ap.ril  last,  relating; 
to  offences  committed  by  captain  Norton,  an^. 
against  the  act  for  regulating  abuses. in  the  planta* 
tion  trade  :  we  ar^  of  opinion,  that  for  suph  offenqe 
or  wilful  neglect,  the  lieutenant-goy^rnpr,  captain 
Norton,  may  be  indicted,  and  tried  in  the  court  of 
King's  Bench,^  by  virtue  of  the  act,  for  pq^iishinj; 
governors  of  plantations,  for  oflG^c^  committed  by 
them,  in  the  plantations ;  but  M(e  doubt,  whether  he 
will  incur  the  penalty  of  ope  thousand  pounds  by 
the  apt,  made  the  7th  ^pd  %^\  of  the  king;  for 
regulating  abuses  in  the  plantation,  trade  \  for  the. 
words  of  tlje.  act  ext^od  opiy  to^  goyefnor?,  anfl 
commanders-in-Qhief,  and^  is,  given  only,  for  the^ 
offence  of  not  taking  th^  oaths^  or.  putting  the  acf  s 
in  execution ;  but  he  will  be,finabl^e,  at  the  di^ 
'  cretion  of  th^  court, 

/ifiic  4,  170K  Tho.  Teeyo*. 

Jo.  Hawles. 


"Second,  Of  the  CfMH^cil* 
'  tl.)  Tht  opinion  of  We  mniHep  IM  "^mi^Mr. 

« 

'whether'  the  governor  and  council  hkck  tJ&  fddkr  Iff 
making  torn 

To  thB  fight  hon.  the  lords  commisflioneris  for 
trade  and  plaittations. 

May  it  please  your  lordshipi. 

Pursuant  to  your  lordships'  desire,  si^id^  iJy 
us  by  Mr.  Hilli  in  his  letter  of  the  Sliii  (^M^rch 
last,  setting  forth  that  a  doubt  haying  arisen^  Arhtf- 
ther  the  ^otemor  and  council  of  his  ttttg^t/'^  t>ro- 
vince  of  Noya  Scothi  hate  a  pb^Sr  of  ^ti^tihf 
laws^  within  the  said  province^  Mid  Jonttth&tl  B^* 
chierj  k^  havirig  transitiftied  td  ydtif  16nlAiip^ 
his  ob^rvations  thei-enpoA,  indbiinj^  to  iiA  ^  cop^ 
of  the  said  obser rations;  together  with  copies  ak 
MveiF'al  clauses^  in  the  cbmniission,  and  ihstrtictionfli^ 
of  the  said  ^ovdmor  of  thdt  provitice^  refSrrSS  td; 
(all  which  ^e  herewith  retiirtted),  aiid  d^SiH^^  dtif 
opinieta^  whether  the  said  gdtetnbr  fttftt  cbuddf 
hare/  or  haVe  not^  ^  powdf  to*  ecfdct  iksii*^  fbr  iM 
public  p^ace^  w^Harcy  and  fg^M^  gdvif  nififtil  <ff  th^ 
said  province,  and  the  peopled  WA  i^h«!(>itiKiffif  there- 
of: w«  have  taUn  the  iiSA  obsdr^  atibiiSJi  Snd  cMUs^' 
iftto  our  considcfratidifar,  andP  srrdlittiifbry  of  opinio^; 
that  the  governor  and  cocMttt  atonfr  af^  fitft  au^ 
th6ritfed,  by  his  mafestf ;  to  mLkh  mSL  Titi  ^etS 
can  be  ah  sssembrjry  hk  tUhjiittf  RW  6fiif^  iUi 


262       ,  Opinions  of  [Of  tie  Colonial 

government  of  the  infant  colony,  to  be  ptirsuant 
to  his  commission,  and  instructions,  and  such  further 
directions,  as  he  should  give,  tinder  his  sign  manual, 
or  by  order  in  council 

April  29,  1755.  W.  Murray. 

Rich.  Lloyd. 

(2.)  Theopinionoftke  attorneif'general  Pratty  on 
the  ^eoeral  powers  of  the  council  and  assembly  of 
Maryland^ 

As  to  the  nomination  of  officers  by  the  lower 
house. 

.  In  my  opinion  the  sole  nomination  of  those  com* 
missioners,  who  are  new  oflScers,  appointed  by 
this  bill,  belongs  neither,to  tlie  proprietary,  nor  the 
lower  house;  but,  like  all  other  regulations, 
must  be  assented  to,  by  both,  but  can  be  claimed 
by  neither.  The  proprietary's  charter  intitles  him, 
to  nominate  all  constitutional  officers,  and  all 
pthers,  which  by  the  laws  are  not  otherwise  pro- 
vided for  I  but  I  do  not  conceive  my  lord  Baltimore 
has  any  original  right,  to  nominate  new  officers, 
appointed  for  the  execution  of  a  new  law,  without 
the  consent  of  the  two  houses,  nor,  on  the  other 
haiid^  have  the  lower  house  any  such  independent 
authority^  andl,  therefore,  I  think  the  upper  house 
are  right,  qptwithstandmg  this  claim,  in  which 
they  might  be  supported  by  the  proprietary,  be- 
cause it  is  unreasonable,  f^r  one  branch  of  the  le- 
..       ... 

^islature^  to  assume  a  power  of  taxing  the  other^ 
y>j  officers  of  their  single  appointment^ 
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As  to  the  insufficiency^  of  the  allowance  of  the 
commissioners  of  the  loan  office. 

My  lord  should  not  meddle  with  this  question, 
which  is  proper  to  be  discussed,  and  settled,  by  the 
two  houses,  as  it  concerns  only  the  quantum  of  al- 
lowance, for  the  officers,  and  does  not  encroach 
upon  any  of  the  proprietary's  rights. 

As  to  the  duties  required  from  lord  Baltimore's 
private  officers,  his  agent,  and  receiver. 

Here,  my  lord  ought  to  interpose,  for  it  is  a  great 
indignity  to  compel  his  lordship*s  agents  into  ^ 
public  service,  without  making  them  a  liberal  al- 
lowance, and  compensation,  for  their  trouble. 

As  to  that  required  from  the  sheriffs. 

This  my  lord  will  leave  to  be  debated  by  the  two 
houses. 

As  to  the  power  of  the  upper  house  t^  examine 
claims  and  accounts. 

The  upper  house  are  right  in  making  a 
stand  to  this  clause  in  the  bill,  and  should  take 
care  how  they  admit  encroachments  of  this 
kind,  when  they  are  supported,  by  arguments, 
drawn  from  the  exercise  of  the  like  rights,  in  the 
house  of  commons  here.  The  constitutions  of  the 
two  assemblies  differ,  fundamentally,  in  many  re- 
spects^ our  bouse  of  commons  stands  upon  its 
own  laws,  the  lex  parliam.  whereas  assemblies,  in 
the  colonies,  are  regulated  by  their  respective  char*  . 
ters,  usages,  and  the  common  law  of  England,  and 
will  never  be  allowed  to  assume  those  privileges, 
which  the  house  of  commons  are  entitled  to  justly 
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here,  upon  principles,  that  neitjier  can,  nor  njust 
be  applied  to  the  asseijibHes  of  the  colonies. 

As  to  the  narrowqe^s  of  the  p^emptipn  of  per- 
sons to  be  assessors. 

My  lord  has  nothipg  to  do  with  this. 

As  to  the  doub)e  ^x  on  nonjurors. 

My  lord  would  do  fighjfc  to  ioin  with  the  upper 
house,  \x\  opposjn^  this  double  tax,  bec^]ise  it  is  a 
breach  of  public  faith,  and  tend?  to  subvert  the 
very  foundation  of  the  Maryland  constitution,  and 
can  be  excused,,  by  nothing,  but  a  well-grounded 
jealousy  of  dangerous  practices,  ^nd  disaffection;!  it^ 
the  papists. 

As  to  the  clauses  epabling  debtors  ai^d  tenapts 
to  retain. 

This  is  very  absurd,  but  my  lord  need  not  meddle 
with  it. 

As  to  the  tax  on  non-residents  and  imports. 

The  upper  hous^  are  clearly  right,  in  that  part 
of  the  objection,  which  relates  to  British  ^oer^' 
chandize  imported;  for  I  am  satisfied  the  ipotb^i^ 
countrj^  will  never  endure  such  an  im^ios(  upon 
their  trade.  Th^  province  may^  by  the  ^voi,^ 
rule,  prohibit  the  impgrtation,  as  well  ^.  th^y 
may  tax  the  merchandize  imported;  aud  it  secjnvs 
to  be  a  very  unwarrantable  attempt,,  to  m^^ 
the  English  importer  of  goo<^s,  carried  to  Macy- 
land,  in  the  v^^ay  of  tra^e,  pj\y  a  tax  for  \\\^  de- 
fence of  that  province,  for  no  otl^^r  considei:atiop 
but  the  Ubert^  o^  trading  thei;e,  to  which  they  have 


! 
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9ji)  orig^jjtal  right,  which  carjaot  be  iftfaided, 
n'lshed,  or  even  reg^ii;U(^  by  «ny  tinog  tiiis  pro« 
vince  ever  c«in  do. 

A3  to  the  tax  od  tenants  for  life. 

My  lord  will  leave  this  to  be  settled  by  the  tw# 
houses. 

As  to  the  tax  on  uncultivated  lands. 

This  seaa)9  to  me  a  very  unreasonable  tax,  and 
ought  to  be  resisted  by  the  proprietary,  because  it 
seems  principally  tp  be  levelled  at  his  estate. 

As  to  the  tax  on  plate^  and  ready  money. 

My  lord  ba9  nothing  to  do  with  this. 

« 

As  to  the  t(ix  on  the  governor. 

This  is  rather' an  uncivil^  than  unjust  tax;  and^ 
therefore,  the  upper  house  would  do  well  to  op- 
pose it^  as  Air  ^s  they  may  in  reason. 

^a?ing  given  my  senae  on  each  of  the  ob^c* 
tiQns,  so  fHr  us  they  have  been  taken  up  and  main- 
t^in^  by  the  iipper  house,  in  the  margin  of  that 
part  of  the  case,  I  sJiaU  only  add  here  a  general 
piece  of  mlvice  tg^  lord  BciUimore,  that  in  this  dis* 
posit;iou  of  the  lower  house  to  assume  to  thentselvei 
any  prlvilegeji  which  the  Engiish  house  of  com- 
moiui  enjoy  here>  his  loidsiiip  shouU  reaist  all  such 
aj^temp^  where  they  are  ui»reaaonab)e>  with  firm- 
ness^ an^  should  never  allow  any  encroachments 
to  be  established)  on  the  weight  of  that  argument 
siugly ;  ibr  )  am  satisfied  neither  the  crown,  nor 
the  par]j;9mient,  will  ever  suflkr  those  assemblies  to 
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erect  themselves  into  the  power,  and  authority, 
of  the  British  house  of  commons. 

C.  Pratt. 
•  (3.)   The  opinion  qf  the  attorney  and  solicitor- 
general,  Henley^  andVorke,  haw  far  the  proclama- 
tion qf  martial  law  suspends  the  Junctions  qf  the 
council. 

To  the  right  honorable  the  lords  commissioners 
for  trade  and  plantations. 

May  it  please  your  lordships. 

In  pursuance  of  your  lordships'  commands,  sig- 
nified  to  us  by  Mr.  Pownall,  in  his  letter  of  the  22d 
instant,  acquainting  us,  that  your  lordships  had 
received  two  letters  from  Henry  Moore,  esq.  lieu- 
tenant-governor of  Jamaica,  informing  your  lord- 
ships, that  he  bad,  inconsequence  of  advices,  which 
he  bad  received  of  an  intended  invasion  of  that 
island,  caused  martial  law  to  be  proclaimed ;  and 
that  his  majesty's  council,  upon  being  summoned 
to  meet,  in  their  legislative  capadty,  had  refused  to 
do  any  business,  alleging,  that  neither  they,  nor 
the  assembly,  had  any  right  tb  sit,  or  transact  busi- 
ness, after  the  publication  of  martial  law ;  and  also 
transmitting  to  us  copies  of  the  lieutenant-gover- 
nor's letters,  and  of  two  other  papers,  containing 
the  reasons  assigned  by  the  council,  for  their 
opinion,  and  their  answers  to  several  questions 
propounded  to  them  by  the  lieutenant-governor, 
and  desiring  us  to  take  the  same  into  our  couw 
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sideration,  and  report  to  your  lordships  our 
opinion  thereon :  we  ^ave  .  taken  the  sancie 
into  our  consideration,  and  are  of  opinion, 
that   there  is  no  foundation,  for  the  notion  of 

« 

the.  council,  that  the  proclaiming  of  martial 
law  suspends  the  execution  of  the  legislative 
authority,  which  may, ,  and  ought,  to  continue 
to  act,  as  long  as  the  public  exigencies  re- 
quire. 

Nor  do  we  apprehend  that,  by  such  proclama* 
tion  of  martial  law,  the  ordinary  course  of  law  and 
justice  is  suspended^  or  stopped,  any  further  than  is 
absolutely  necessary,  to  answer  the  then  military 
service  of  the  public,  and  the  exigencies  of  the 
province. 

Jfan.  28,  1/57.        '  Robt.  HEMLsr. 

^  C.  YOKKE. 

Third.  Of  the  representative  assembly. 

( 1 . )  The  opinion  of  the  attorney-general  Raymond, 
on  the  king*s  power,  to  grant  the  privilege  of  having 
an  assembly,  and  on  the  right  given  by  the  king,  ta 
particular  districts,  to  choose  delegates. 

To  the  right  hon.  the  lords  commissioners  for 
Jtrade  and  plantations. 

May  it  please  your  lordships. 

In  humble  obedience  to  your  lordships*  com- 
mands, signified  to  me  by  Mr.  Popple,  by  his 
letter,  dated  the  l4th  day  of  June,  17^2,  that  I 
should  send  your  lordships  my  opinion,  whether  his 
iiiaj^ty  may  legally  al^er  the  preseat  constitution 
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of  the  assembly  iti  New  Jersey,  in  such  thiannet  as 
Mr.  Burnett,  his  majesty's  gpoverlior,  thfere  says,  i)^ 
his  letter,  would  be  for  his  majesty's  service,  and 
ia  what  manner  it  might  be  hiost  properly  done, 
(for  whicK  purpose*  the  extract  of  Mr.  Bumelt^fc 
tetter,  and  his  printed  speech,  t6  the  assfetobly,  ift 
which  is  set  out  a  true  copy  of  his  instruction,  atld 
the  printed  acts  of  that  colony,  were  sent  to  me, 
and  are  herewjth  sent  back  to  your  lordships,)  I 
have  read  over  the  said  extract  of  Mr.  Btlmett's  let- 
ter,  his  speech^  and  the  act  of  assembly  i^ppo^edl 
to  have  been  passed  in  lord  Lovelace's  time,  iti 
New  Jersey,  page  5,  intitled,  "  an  act  for  regd- 
lating  the  qualification  of  representatites,  to  serv6 
in  the  general  assembly^  in  the  proyince  of  Nev^f 
Jersey  ;**  and  considered  thereof. 

And  I  certify  your  lordships^  that,  as  the  right 
of  sending  repredentati^ed  to  the  asseiiibiy,  and 
t^e  qualification  of  the  elector  and  el^tetf,  for  any 
thing  appearing  to  me,  Were  fowftikd  originally 
on  the  in«*fuctk)tM'  git^n  by  the  cr6Wii  Co  flie  ^- 
vernor  of  New  Jer^y,  a^,  as  is  Obserted  by  Mf. 
B«rHett,  has  already  tetehed  dheralions,  by  dif- 
ferent instructions,  given  in  lord  Cdfnfeniy'^  fin*e, 
and  the  election,  wil^b  t>€^«  ^M  left  iti  all  the 
freeholders  of  East  Jws#y  and  Wei^  Jertey,  respect-  , 
ively,  to  choose  twelve  fepresentrativ^,  waS  a!- 
Hered,  and  fixed  'm  the  Method  now  established^;,  as 
tbose  new  iiistrocriofis^  gi\*eil  iti  ford  Cofnbury^£( 
trime,  ifsader  tifie  a^rartloiY,  whieH  at*  pr^seitt'  is  in 
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foFce,,  X  am  of  opinioa,  b jr  \h^  sai»e  reason,  by  new 
instructions  to  be  given  by  his  m^esty^  his  majestjr 
may  lawfully  *'n)aj;6  siicU  ostablishments^  as  to 
t^e  dectiqg^  ^d  sgnftin^  repraseotatiinesi  tio.  the 
2^^]|ibly,  ^  Mr.  Burnett,  in  his  letter^  desires^ 
aji^  indei^d; tb^  raasgrnsused  by  Mr.  Burnett^  in  fa* 
vqqr  of'  suph  ^n  alteration, ,  seems  to  ma  to  have  a 
gve^^t  weighs  Qut  if  there  bad  been  any  act  of 
agsemWy  pa??^4i  and  approved  by  his  majesty, 
f?hfirebjr  the.  mapnftr  of  d^oosing  representatives, 
ajad :  the  quaiifica^ops,  had.  been  fiKctd,  that  would 
have.  h£ld<%^dii&rent  effect  ^  but  nothing  of  that*  na» 
tuTP  appQ^rs,  to  note,  ioi^  as^  to  th^  act .  said  to  be^ 
j]^^,  by,  lojcd  Lpv^a^e,  it.  being  suii  act  contrary 
tQ.  the  injtfRQtig^s,,  and.  nwer  approved,  by  the 
crpi^n^  seeuv9  to  m^e.voidj  whioh.Mr^  BMiwtt  has 
ohs^erved Jp  bi?  letter.  Therefoi;€^  upon  the:  whole 
ni»tt9r»  I,  apjpifrehend  bi$  mt^je^l^  may, ,  in  point  of 
lw>,cpQ)ply.witb.Mr«  Qucnetlk'ts:  ref^ciest^in  eaxm 
pctweiciQI^'tl^  i^w  cpuoty  o£  Hunteftoft  to  send 
twa.rf^B'^^^^Qjtf^iyec^Mdrefftirm^he  i^mn  of  Salem, 
froxp  vsewUng  any  renraseQjiativestfwi  the  future,  if 
it^.sb^JI^  b^r  b49  rpyM  pleawne.sQ.  t^  d^$  apd.  the 
ii)aw#r  whereby rit  mfy  be^ d^^  LoMiQeirev may* 
be,))jJus,m^^ty  seiidwg.hiii*gpv«»Qr.t^ 
ii\8tywtions,/oyr:th»t  pfwpQ«ak 
S^.  1§,  11^  RoBiRAyioMiffc 

(f^)  Tfie.  opfnion  of  tb^  attwrn^,  aad  saUdto^m 
gepfital^  Bf/d^s  ^  MnrTayjUpw^thsjissming  ^ 
unsit^or  ckoamg  nm^  represmtatims. 
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To  the  right  hon.  the  lords  eoinmissioaers  for 
trade  and  plantations. 

May  it  please  your  lordships. 

In  pursuance  of  your  lordships'  desire,  signified 
to  us  by  Mr.  Hill,  in  his  letter  of  the  10th  of  June 
instant,  representing,  that  your  lordships  having 
lately  received  a  letter  from  William  Popple,  esq. 
]tns  majesty's  governor  of  the  Bermuda  Islands, 
dated  the  l6th  of  February  last,  relating,  among 
other  things,  to  his  having,  upon  the  assembly's 
neglecting  to  meet  at  a  certain  time,  to  which  they 
were  adjourned,  issued  writs,  for  the  electing  new 
representatives,  without  the  dissolution  of  the  as- 
sembly ;  and  transmitting  an  extract  of  so^ much  of 
the  said  letter,  and  copies  of  such  papers  therewith 
transmitted,  as  relate  to  this  proceeding ;  and  de- 
siring our  opinion,  whether  the  said  governor, 
when  the  speaker,  and  all  the  members  of  the  as- 
sembly, neglected  to  meet,  at  the  time  to  which 
tliey  were  adjourned,  on  the  5th  day  of  February, 
in  the  morning,  could  legally  issue  writs,  for  choos- 
ing new  representatives,  without  dissolving  that  as- 
sembly; and,  whether  the  representatives,  chose 
by  virtue  of  such  writs,  issued  as  aforesaid,  by  the 
governor,  without  a  dissolution  of  the  assembly, 
will  constitute  a  legal  assembly,  so  as  to  make  the 
proceedings  of  such  assembly  valid:  we  have 
taken  the  said  papers  into  consideratiou,  and 
are  of  opinion,  thiat  neither  the  assembly  was 
dissolved,  nor  did  the  members  lose  their  seats 
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by  their  not  meeting  at  twelve  o'clock  on  the  ^th 
of  February^  17^7-8,  and  that  there  was  no  ground, 
for  the  hasty  step  taken,  in  issuing  new  writs,  for 
supplying  their  places:  and,  as  the  writs  were 
issued,  not  upon  the  foot  of  any  supposed  dis« 
solution,  but  to  .supply  vacancies^  that  had  not 
happened,  we  are  of  opinion,  the  members  so 
returned  on  those  writs  were  unduly  chosen,  and 
cannot  constitute,  or  sit,  as  a  legal  assembly. 
June  18,  1748.  D.  Ryder. 

W.  MUBRAY. 

(3. )  The  opinion  of  the  same  laxmfers^  on  the  right 
of  the  crozvn,  to  enable  particular  towns ^  to  send  deU^ 
gates  to  the  assembly. 

To  the  right  hon.  the  lofds  commissioners  for 
trade  and  plantations. 

May  it  please  your  lordships. 

In  pursuance  of  your  lordships'  desire,  signified 
to  us  by  Mr.  Hill,  in  his  letter  of  the  22d  of  Ja« 
nuary,  1 746-7 j  representing,  that  your  lordships 
having  received  a  letter  from  Benning  Weutworth, 
esq.  his  majesty's  governor  of  New  Hampshire,  in 
which  be  acquaints  your  lordships,  that  the  as^rn^ 
bly  of  that  province  have  refused  to  admit  the  re- 
presentatives of  five  towns,  and  districts,  (to  which 
he  had  issued  writs  in  his  migesty's  name,  to  elect, 
and  send  members  to  the  assembly,)  to  sit  and 
vote  in  the  choice  of  a  speaker,  and  that  Mr.  Hill 
is  directed  by  your  lordships,  to  enclose  to  us  an 
extract  of  so  much  of  the  said  letter,  as  relates 
Aereto,  as  also  papers  therewith  transmitted,  con* 
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ki'tbifi'afiMr,  atid'aeopy  of  the  twenfyv^ghtli  aiti- 
dteaf  his  maf€st^Vin^rtiictriony  to  Mi-.  W€i1tv*t)rth; 
wtHCh  relatfes  tte*the  settling' of  tOWn^ips,  (afl  Which 
are*  herewith  n^tttwed;)  antf  td  desire  onf  opinion 
concerning  ttii*  matter,  and^  what  may  be  proper 
fbr  hi»  majesty  to  do  therein:  we  liawre  tak^il 
the  same  into  consideration,  and-  are  df  djii- 
nion,  that*  as  the  right  oP  sending  reprfesenta- 
tives  to  the*  assembly,  was  founded  of iginafty*  dn 
the  commissions,  and  instructions^  given  by  the 
crown  to  the  governors  of  Nefvf  Hampishir^,  His 
migesty  Iftvfftrfly  may  extfend*the  privilege,  of  send- 
ing representatives,  to  such  new  towns;  as  Ms  ma:^ 
jesty  shall  judge  to  Be,  in  all  respects.  Worthy 
thereof. 

We  therefore  hmnbly  submit,  that' it  maybe  ad- 
visable for  his  majesty  to  send  positive*  instrtttftions 
to  the  governor,  to  dissolve  the  assembly,  as'sooii 
as  conveniently  may  -  be,  and;  when  ancrthetr  is 
called,  to  send  writs  to  the  said  towns,  to  elect*  re- 
presentatives^, and  support  the  rights  of  &iich  repre- 
sentatives when  chosen. 

Murtk  1%  ini'.  D.  Rtdkr: 

W.  Mureay; 
(4; )  Mr.  Fnne^s  opimon  on  this  same  potntl 
Tt>  the  right  hon.  the  lords  commissioners  fbr 
trade  and^  plantations. 
My  lords. 
Ih  obedience  to  yow  Idrdships*  commands,  sig- 
nififedtd  meby'Mn  Geltibrand;  desiring  my  opi- 
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nion  oh  the  matters  contained  in  the  extract  of  a 
letter  from  Mr.  Wentworth,  his  majesty's  governor 
of  New  Hampshire,  and  in  several  other  papers, 
rblatiDg  to  the  proceedings  of  the  assembly  of  that 
province,  I  have  carefully  read  over  the  said  ex- 
tract of  Mr.  Wentwbrth's  letter,  the  clause  in  the 
commission  of  John  Cutts,  esq.  dated  the  8th  day 
of  Se^t6hiber,  in  the  3 1st  year  of  king  Charles  the 
Second,  relating  to  the  calling  the  assembly  of  the 
said  province,  the  clause  in  the  commission  of  Sa<^ 
muel  Allen,  esq.  governoi"  of  the  said  province,  in 
the  reign  of  king  William  and  queen  Mary,  relat- 
ing to  the  said  assembly,  the  dSth  clause  of  the  ^ 
instructions  given  to  the  said  governor  Wentworth^ 
in  the  year  J  741,  the  copy  of  his  miyesty's  writ, 
by  which  the  assembly  of  the  said  province  was 
convened,  and  the  sheriff's  return  thereon,  and  the 
copy  of  the  proceedings  of  the  said  assembly,  froni 
the  24th  day  of  January,  1744,  to  the  29th  of  the 
same  month  inclusive,  which  were  sent  to  me^  and 
are  herewith  returned  to  your  lordships. 

And  I  be^  leave  to  observe  to  your  lordships, 
that,  as  the  right  of  sending  members  to  the  ge- 
neral lissembly  of  the  said  province,  appears  to  me 
to  be  originally  founded  on  the  said  commission  to 
the  said  John  Cutts,  to  be  president  of  the  council 
of  Che  said  province,  by  which  commission,  as  well 
ifie=  persons,  who  are  to  choose  such  deputies,  a9  the 
tim^  and  place  of  their  meeting,  are  left  to  the  dis» 
ciretion  of  tfie  said  president  and  council :  and,  as 
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by  the  commission  granted  by  king  William  and 
queen  Mary^  to  Samuel  Allen,  esq.  to  be  governor 
and  commander-in-chief  of  the  said  province^  the 
assembly  of  the  freeholders  thereof  is  directed  to 
be  called,  in  such  manner  and  form,  as  the  said 
governor,  by  the  advice  of  the  council,  shall  find 
most  convenient  for  his  majesty's  service^  which 
powers  of  the  said  governor  and  council,  do  not 
appear  to  me  to  have  been  taken  away,  or 
abridged,  I  am  of  opinion,  that  the  governor  and 
council  of  the  said  province,  for  the  time  being, 
may,  by  his  majesty's  writ,  command  the  sheriff  of 
the  said  province^  to  make  out  precepts,  to  be  di- 
rected to  such  towns,  parishes,  and  districts,  with- 
in the  same,  as  they,  the  said  governor,  and  coun- 
cil, shall  think  fit,  requiring  them  to  elect  and  send 
fit  persons,  duly  qualified  to  represent  such  towns, 
parishes,  and  districts,  in  the  general  assembly  of 
the  said  province. 

And  it  likewise  appears  to  me,  that  the  several 
precedents  offered  by  the  assembly  of  the  said  pro- 
vince, in  support  of  the  rights  being  in  the  said 
house,  or  general  court,  to  grant  the  privilege  to 
towns,  or  parishes,  to  send  representatives  to  sit  in 
the  general  assembly,  do  not  sufficiently  prove,  or 
make  out,  such  right,  most  of  them  being  case^, 
where  such  right  was  granted  by  his  majesty^s 
charter,  and  confirmed  by  act  of  the  assembly,  as- 
sented to  by  the  governor  and  council;  and  an/ 
modern  instance  of  the  assembly  alone,  taking  oa 
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themselves  to  grant  such  privilege,  appearing  to 
me  an  high  encroachment  on  his  majesty's  prero- 
gative, and  tending  manifestly  to  vest  the  whole 
government  of  the  province  in  the  general  court,  or 
house  of  representatives.  / 

And,  as  it  is  represented  in  governor  Wenf- 
woAh's  letter,  that  the  five  tovvns,  or  districts^ 
thereiji  mentioned,  pay  near  one-fifth  part  of  the 
provincial  tax,  it  seems  to  me,  that  the  said  go- 
vernor  acted  properly,  in  directing  the  said  towns 
to  elect  and  send  representatives  to  the  genera^  as- 
sembly ;  and,  that  the  assembly  have  acted  arbi- 
trarily, and  illegally,  in  excluding  such  members, 
before  they  proceeded  to  the  choice  of  a  speaker. 

But,  in  order  th^t  no  doubt  may  remain,  con- 
cerning the  right  of  the  said  towns  to  send  such  re- 
presentatives, and  as  it  may  hereafter  be  necessary 
to  empower  other  towns  to  do  the  like,  pursuant  to* 
the  38th  article  of  the  said  Mr.  Wentworth's  in* 
stractions,  for  the  settling  new  townships,  who  are 
to  have  and  enjoy  all  the  immunities  and  privileges, 
as  do  of  right  belong  to  any  other  parish,  or  town* 
ship,  within  tlie  said  province,  I  apprehend  it  nmy 
be  expedient  for  his  majesty,  in  case  it  shall  be  bis 
royal  pleasure  so  to  do,  to  make  some  new  esta- 
blishment, concerning  such  elections,  which,  I  Con- 
ceive, may  be  done  by  sending  instructions  to  the 
governor  of  the  said  province,  thereby  empower- 
ing the  said  towns,  and  districts,  and  also  any  other 
new  townships,  to  be  settled  within  the  said  pro- 

T  2 
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vince,  pursuant  to  the  aforesaid  article^  under  such 
restrictions  as  his  majesty,  in  his  royal  wisdom^ 
shall  think  6t,  to  chpose  and  send  representatives  to 
sit  in  the  said  assembly,  or  general  court,  and  di- 
recting the  said  governor  to  issue  proper  writs^  and 
precepts,  for  that  purpose,  which  instructions,  I 
am  of  opinion,  his  majesty,  in  case  he  shal^  so 
think  fit,  may  accordingly  send  to  the  said  gover- 
nor, lawfully,  and  consistently,  with  the  oonstitutioo 
of  the  said  province. 

July  1, 1746.  F&AN.  F:iNE. 

(5.)  The  opinion  qf  the  attorney  and  solicitor^ 
general,  Ryder ,  and  Murray,  on  the  same  point. 

Case. — On  the  28th  of  November,  1 746,  an  act 
was  passed  in  his  majesty's  province  of  North  Caro- 
lina, intitled,  <^  an  act  for  the  better  ascertaining  the 
number  of  members  to  be  chosen  -for  the  several 
counties  within  this  province,  to  sit  and  vote  in  ge- 
neral assembly,  and  for  establishing  a  more  equal 
representative  of  all  his  majesty's  (subjects^  in  the 
house  of  burgesses.'* 

Th?  preamble  of  this  law  sets  forth,  that  the  in- 
habitants of  several  of  the  northern  counties  had 
assumed  to  themselves  the  privilege  of  choosing  five 
persons  to  represent  them  in  general  assembly, 
without  any  pretence  for  such  claim,  while  those 
of  the  southern  and  western  counties,  wha  are 
more  numerous,  and  contribute  much  naore  to  the 
general  tax,  were  represented  on^y  |>y  two  mem-* 
hers,  which  irregularity  had  beoa  attended  with 
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great  inconvenience;  and  therefore  directs,  that 
every  county,  already  erected,  or  to  be  erected, 
shall,  for  the  future,  choose  two  representatives  to  sit 
in  general  assembly,  and  that  fourteen  members 
diall  constitute  a  quorum  of  the  assembly. 

This  act  having  been  transmitted  to  the  lords 
commissioners  for  trade  and  plantations,  by  Mr. 
Johnston,  late  governor  of  this  province,  a  peti- 
tion was  soon  after  presented  to  the  king,  on  be- 
half of  the  inhabitants  of  the  northern  precincts  or 
counties  of  Chowan,  Perquimans,  Pasquotank,  Cur- 
rituck, Berty,  and  Tyrrell,  complaining  of  the  said 
governor,  of  having  passed  the  said  act,  in  an  ille- 
gal, improper  way,  and  praying  to  be  reinstated  in 
their  just  rights  and  privileges. 

This  petition  having  been  referred,  by  his  ma- 
jesty, to  the  lords  of  the  committee  of  council,  was, 
by  their  lordships,  referred  to  the  board  of  trade,  to 
consider  thereof,  and  report  their  opinion  upon  it. 

Upon  a  hearing,  before  the  lords  commissioners 
for  trade  and  plantations,  of  the  petitioners,  in 
consequence  of  the  said  reference,  and  it  appearing, 
thai  they  were  not  able  to  prove  the  allegations  of 
their  petition,  for  want  of  evidence,  their  lordships 
made  a  report  to  the  lords  of  the  committee  of 
council,  and  submitted,  whether  it  would  not  be 
proper,  that  orders  should  be  given  to  admit  the 
petitioners  to  examine  witnesses  in  the  province, 
in  support  of  the  petition,  as  also  to  allow  the  like 
liberty  to  the  governor,  to  examine  witnesses  on 
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his  part^  and  to  direct  hiin  to  return  his  answer  to 
the  coipplaints  contained  in  the  ss^id  petition,  and 
to  transmit  copies  of  the  minutes  of  the  general 
assembly,  and  of  such  other  papers  as  might  be  ne- 
cessary, for  his  majesty's  full  information  in  this 
affair. 

In  consequence  of  this  report,  the  lords  of  the 
committee  of  council  were  pleased  tp  direct,  "  that 
a  copy  of  the  s£^id  petition  of  cpmplaint  should  be 
transmitted  to  Gabriel  Johnston,  esq,  governor  of 
the  said  province,  requiring  hipi  to  return  his  an- 
swer thereunto,  in  writing,  with  all  convenient 
speedy  and  that  the  complainants,  or  their  agents, 
should  be  at  liberty  to  take  copies  of  all  records,  in 
any  of  the  public  offices,  in  the  said  province, 
touching  the  matters  complained  of,  as  the  said 

• 

complainants,  or  their  agents,  should,  think  necesr 
sary,  to  support  (he  said  petition  of  complaint;  and 
that  the  same  should  be  delivered  to  the  complain- 
ants, or  their  agents,  signed  and  autlientic^ted,  in 
the  usual  manner,  under  the  seal  of  the  province, 
'  upon  paying  the  usual  fees  for  the  same  3  and  that 
free  liberty  should  be  also  given  to  all  such  per* 
sons  as  the  said  complainapts,  or  their  agents, 
should  name,  as  also  to  sdl  suqb  persons  as  the  said 
governor  shquld  name,  to  make  affidavits  before 
the  chief  justice,  and  judge,  of  the  court  of  admi- 
ralty  of  the  said  province,  or  either  of  them,  of 
what  they  knew  touching  the  premises,  particut 
larly,  as  to  the  practice  of  the  said  province,  with 
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regard  to  a  majority  of  the  assembly  being  present^ 
before  aoy  business  could  be  proceeded  upon ;  and 
likewise^  with  regard  to  the  number  of  representa- 
tives, sent  by  each  of  the  northern  counties  to  the 
general  assembly,  from  the  year  l690>  to  the  year 
1746;  and  that  such  chief  justice,  or  judge,  of  the 
admiralty  court,  or  either  of  them,  should  summon 
before  him  or  them,  such  persons,  as  the  complain- 
ants, or  their  agents,  should  name,  as  likewise  such 
as  the  said  governor  should  name,  and  take  their 
affidavits,  and  examine  them  upon  such  interroga- 
tories, as  should  be  exhibited  for  that  purpose, 
which  the  said  governor  was  to  signify  to  the  said 
chief  justice,  and  judge,  of  the  admiralty  court,  as 
soon  as  might  be ;  and  that  the  complainants,  or 
their  agents,  should  deliyer  unto  the  said  governor, 
copies  of  such  affidavits,  or  depositions,  as  should 
be  made  or  taken  in  this  matter,  on  their  part ;  as 
also,  that  the  said  governor  should  deliver  unto  the 
said  complainants,  or  their  agents,  copies  of  his 
answer,  and  of  such  affidavits,  or  depositions,  as 
should  have  been  likewise  made  on  his  part,  within 
the  space  of  three  months  after  the  receipt  of  the 
said  order;  as  also, that  within  thirty  days  after  re- 
•  ceiving  each  other's  proofs,  the  said  governor 
should,  in  like  manner,  exchange  with  the  said 
complainants,  or  their  agents,  the  replies  that 
should  be  made  by  affidavits,  or  depositions,  be. 
fore  they  were  transmitted^  and  that  the  whole 
matter  should  be  returned  under  the  seal  of  tlie  said 
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province^  within  the  space  of  six  months,  from  the 
time  that  the  said  order  should  be  served  upon  the 
said  governor  of  the  province  of  North  Carolina'; 
and  that  the  said  governor  should  transmit  the  mi- 
nutes of  the  general  assembly  of  the  said  province, 
in  November,  1746,  with  the  names  of  such  mem^ 
bers  as  were  present  at  their  first  meeting,  the 
names  of  such  as  were  sworn  in  afterwards,  and  the 
whole  number  present  during  the  continuance  of 
that  session,  and  also  attested  copies  of  some  of 
the  writs,  issued  for  calling  assemblies,  antecedent 
to  the  year  1736,  if  the  same  form  had  been  con* 
stantly  observed,  and  if  there  had  been  any  varia« 
tion  in  the  form  of  those  writs,  then  to  send  copies 
of  such  as  had  so  varied,  and  also  copies  of  the  re- 
turns of  such  writs,  together  with  a  copy  of  the  or, 
der  of  the  palatine's  court,  in  the  year  l6y6,  di? 
recting  five  members  to  be  chosen  for  the  northern 
counties,  and  that  the  same  should  be  properly 
authenticated,  under  the  seal  of  the  said  province, 
and  transmitted,  at  the  same  time,  with  the  afore? 
mentioned  proofs  and  depositions;  whereof  the 
said  governor  of  North  Carolina,  the  chief  justice, 
and  judge  of  the  admiralty  court,  and  all  others, 
whom  it  might  concern,  were  to  take  notice,  and 
govern  themselves  accordingly.'* 

In  consequence  of  this  order,  the  papers  and 
other  evidence,  thereby  required  to  be  transmitted, 
v^ere  laid  before  the  lords  of  the  committee  of  coun- 
cil, who  referred  them  to  the  lords  commissioners 
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for  trade  and  plantations,  with  dkeptious  to  pro- 
ceed in  the  exanxination  of  this  affair,  and  make  a 
further  report  thereupon. 

On  the  30th  of  Aprils  1740,  thj&ir  |ord3hip9  re- 
ferred the  said  act  to  his  migesty's  attorney  and 
solicitor-general^  together  with  a  copy  of  an  order 
of  the  lords  of  the  committee  of  council^  refernng 
to  their  lordships  the  petition  and  representation  of 
the  inhabitants  of  the  northern  counties  against 
the  same^  and  all  the  p£^[>ers  and  evidence  trans- 
mitted, as  well  in  support  of  the  said  petition,  as  of 
the  proceedings  of  the  governor,  and  council^  and 
assembly,  in  passing  the  ^aid  law,  and  desired 
their  opinion,  whether  it  might  be  proper,  consist- 
ently with  the  just  rights  of  the  inhabitants,  and 
the  constitution  of  the  said  province,  to  be  con- 
firmed by  his  majesty. 

On  the  1st  of  December,  17^0,  his  majesty's  at- 
torney and  solicitor-general  reported,  "  th^t  they 
bad  considered  the  said  act,,  and  had  heard  council 
for  and  against  the  same:  that,  although  the  gover- 
nor of  North  Carolina  might  certainly  prorogue 
the  assembly  to  meet  at  such  place  and  time  as  he 
should  see  proper ;  and,  although  it  had  not  been 
fnade  out  sufficiently  to  their  satisfaction,  that  the 
presence  of  a  majority  of  the  whole  assembly  wa$ 
absolutely  necessary  to  the  doing  any  business,  as 
alleged  by  the  petitioners  against  the  said  act :  yet 
Mie  act  appeared  to  have  been  passed  by  manage- 
pnent,  precipitation;^  and  surprise,  when  very  few 
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members  were  present ;  and»  that  it  is  of  such  a 
nature  and  tendency,  and  has  such  effect  and 
operation,  that  the  governor,  by  his  instructions, 
ought  not  to  have  assented  to  it,  though  it  had 
passed  deliberately  in  a  full  assembly ;  and  that 
they  were  of  opinion,  that  the  said  act  is  not  pro- 
per to  be  confirmed/* 

The  points,  upon  which  the  legality,  or  illegality, 
the  propriety  or  impropriety,  of  this  act  depend, 
are:  1.  The  right  which  the  inhabitants  of  the  six 
northern  counties  claim  of  sending  five  representa- 
tives, each,  to  the  general  assembly ;  2.  The  neces- 
sity of  a  majority  to  constitute  a  quorum  of  the 
assembly;  and,  3.  The  manner  in  which  the  act 
in  question  was  passed. 

In  order  to  judge  of  the  two  first  of  these  points, 
it  will  be  necessary  to  revert  to  that  period,  when 
first  an  assembly  was  constituted,  in  this  colony, 
and  to  state  such  regulations  as  have,  from  time  to 
time,  been  made,  with  respect  thereto,  and  by 
what  authority  the  several  places,  which  have  sent 
members  to  the  assembly,  have  been  empowered 
so  to  do. 

In  1663,  soon  after  the  grant,  made  by  king 
Charles  the  Second,  of  Carolina  to  the  lords  pro- 
prietors,  they,  by  a  commission  under  their  hands 
and  seals,  erected  all  that  part  of  the  grant,  which 
lay  to  the  north-east  of  Chowan  River,  into  a  se- 
parate and  distinct  county,  by  the  name  of  Albe* 
mftrle  county. 
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la  1667,  the  proprietors  appointed  Samuel  Ste» 
phensy  esq.  to  be  their  governor  of  Albemarle 
county,  with  a  power  of  nominating  twelve  per- 
sons to  be  his  council,  and  to  call  an  assembly  of 
twelve  persons,  to  be  chosen  from  among  the  free- 
holders, until  the  county  should  be  divided  into 
parishes;  districts,  or  divisions,  and  then  each  divi« 
sion,  district,  or  parish,  was  to  send  two  representa* 
tives,  wbO|  with  the  governor,  and  council,  were  to 
form  a  general  assembly. 

In  1669^  the  proprietors  of  Carolina  formed  a 
model  of  government,  for  the  better  ordering  and 
ruling  the  province,  commonly  known,  by  the  name 
of. the  fundamental  constitutions  of  Carolina. 

By  these  constitutions  it  was  directed,  that  a 
parliament  should  be  held  once  in  every  two  years, 
to  consist  of  the  proprietors,  or  their  deputies,  the 
landgraves  and  cassiques,  and  one  freeholder,  oul 
of  every  precinct. 

These  constitutions,  however,  were  never  re* 
ceived,  or  acknowledged,  by  the  people ;  and,  in 
I693f  were  laid  aside  by  the  proprietors  them- 
selves. 

The  proprietors  again,  in  16799  framed  a  new 
set  of  fundamental  constitutions,  with  some  little 
yariation,  as  to  the  succession  of  officers,  and  these 
were  sent  to  the  governors  of  the  several  districts, 
in  Carolina,  which  were  then  three,  viz.  AIbe« 

m 

marie.  Craven,  and  Clarendon. 

With  these  fundamental  constitutions,  the  go« 
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'  veriior  of  Albemarle  cosnty  bad  instructions  to 
iBSue  writs  to  the  four  precincts  of  that  county,  re- 
quiring them  to  elect  each  five  frediolders,  to^  be 
their  representatives  in  assembly,  who  were  to  go* 
vem  themselves,  according  to  the  rules  laid  down 
in  the  fundamental  constitutions.  ' 

In  1691)  colonel  Ludwell  was  appointed  gover- 
nor of  all  Carolina,  with  instructions,  from  the  pro- 
prietors, to  c&U  a  general  assembly,  to  consist  of 
twenty  members,  viz. 

For  Albemarle  county  .  '      .         .5 

For  Berkeley  county  .         .         .5 

For  Colleton  county  .         ,         .5 

For  Craven  county  ...     5 

20 

And  when  any  new  county  was  erected,  and 
should  make  it  appear,  that  there  were  forty  free- 
holders, inhabitants  of  it,  to  have  a  privilege  of 
sending  four  members  to  the  assembly,  and  then 
the  whole  to  be  reduced  to  four,  for  each  county. 

The  said  governor  was  further  directed,  by  an 
additional  instruction,  to  appoint  a  deputy-gover* 
nor  of  North  Carolina,  if  he  thought  proper;  and, 
if  he  should  find  it  impracticable  for  Albemarle 
county  to  send  delegates  to  the  general  assembly, 
to  direct  Berkeley,  and  Colleton,  to  send  seven  each, 
and  Craven  six. 

The  same  powers,  and  directions,  given  to  colo- 
nel Ludwell,  were  given,  b)?  the  proprietors,  to  Mr, 
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Smithy  and  Mr.  Archdale,  his  successors,  in  the 
government  of  Carolina,  in  1693^  and  l694,  the 
latter  of  wbom^  at  a  palatine's  court,  holden  in 
l69ff,  ordered  writs  to  be  issued  out  to  the  several 
precincts  of  the  county  of  Albemarle,  for  electing 
five  burgesses  for  each  precinct ;  and  the  precinct 
of  Pamptico,  without  the  limits  of  Albemarle,  to 
the  southward,  in  the  county  of  Archdale,  was 
erected  into  a  county,  by  the  name  of  Bath,  and 
empowered  to  send  two  members  to  the  assembly. 

In  1705,  Bath  county  was,  by  an  order  of  a 
council  of  the  proprietors*  deputies,  divided  into 
three  precincts,  by  the  names  of  Pamptico,  Wick- 
ham,  and  Archdale,  each  of  which  were,  by  the 
said  order,  empowered  to  send  two  members  to  the 
assembly. 

Some  time  after  this,  the  particular  time  not'ap- 
pearing,  the  three  aforementioned  counties  were, 
by  the  succeeding  governors,  appointed  by  the 
proprietors,  into  four  counties,  by  the  name  of 
Beaufort,  Hyde,  Craven,  and  Carteret,  each  of 
which  sent  two  members  to  the  assembly;  and,  in 
1715,  two  towns  were  erected,  in  the  southern  dis- 
trict,  by  the  name  of  Bath  Town,  and  Eden  ton, 
the  first  of  which  was  empowered,  by  an  act  of  the 
legislature,  to  send  one  member  to  the  assembly. 

In  the  same  year,  an  act  was  passed,  in  North 
Carolina,  intitled  ^'  an  act  relating  to  the  biennial, 
and  other  assemblies,  which  directed,  that  each 
preQinct,  in  Albemarle  county^  viz.  Chowan,  Per- 
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quimans^  Pasquotank,  and  Currituck,  should  send 
five  members  to  the  assembly,  and  every  precinct, 
in  every  other  county,  or  counties,  then  erected,  or 
thereafter  to  be  erected,  to  send  two ;  but  this  act 
was  repealed,  by  his  majesty's  order  in  council, 
^ted  the  21st  day  of  July,  1737. 

In  1722,  a  new  precinct  was,  by  an  act  of  as- 
sembly, erected  out  of  the  county  of  Albemarle, 
called  Berty  precinct,  and  empowered  to  send  five 
members  to  the  assembly,  as  was  Tyrrell  precinct, 
in  the  year  l729» 

In  1729,  the  crown  purchased  the  sovereignty 
of  both  Carolinas,  from  the  proprietors,  and  also 
seven-eighth»  of  the  property  of  the  lands,  which 
purchase  was  confirmed,  by  act  of  parliament,  and, 
in  consequence  thereof,  his  majesty  appointed  a 
governor  of  North  Carolina,  with  a  power  of  call- 
ing assemblies,  according  to  the  laws,  and  usage,  of 
the  said  province. 

It  appears,  from  the  journal  of  the  first  assemUy, 
called  after  the  crown's  purchase,  that  the  assembly 
consisted  of  forty-one  members,  y\z. 

For  Chowan  precinct 


Perquimans 

Pasquotank 

Currituck 

Berty 

Tyrrell 
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Brought  forward 
Beaufort 

Hyde       .        •        • 
Craven 
Carteret 
Edenton 
Bath  Town 
Newbem 
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.  2 

.  2 

«  2 

.  1 

.  1 

.  1 
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During  the  administration  of  goyempr  Burring« 
ton^  the  first  governor^  the  following  precincts 
were  erected  in  the  county  of  Bath^  by  the  gover- 
nor's order,  viz.  New  Hanover,  Edgecumbe,  Bla* 
den^  and  Onslow^  the  two  last  of  which  were  con- 
firmed^ by  act  of  assembly,  1734. 

In  1733>  Gabriel  Johnston,  esq.  was  appointed 
governor  of  this  province^  and  the  first  assembly 
which  met  after^is  arrival,  was  composed  of  forty- 
nine  members,  viz. 


For  Chowan 

Perquimans 

Currituck 

Pasquotank 

Berty 

Tyrrell 
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5 
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Craven         .        . 

.        .        2 

Carteret 

2 

Edgecumbe 

2 

New  Hanover 

2 

Bladen         . 

2 

Onslow  • 

2 

Edenton 

1 

Bath  Town 

1 

Newbern      . 

1 
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In  1 736,  tbe  writs  issued  by  the  goveraor,  for 
calling  assemblies,  which^  before  that  time,  di- 
rected' the  northern  counties  to  send  each  five 
members,  were  altered,  and  they  were  direct^  to 
send  not  any  particular  nutaber,  but  r^rtesehta* 
tives,  only,  in  general  words. 

During  the  administration  of  g6Verti0f  Johnston, 
part  of  Berty  county  was,  by  an  act  of  assembly, 
erected  into  a  separate  county,  by  the  name  of 
Northampton,,  and  empowered  to  send  two  repre- 
sentatives to  the  assembly;  and  the  same  act  di- 
rected, that  Berty  county,  for  the  future,  shall 
send  but  three ;  and,  at  the  same  time,  Edgeoumbe 
county,  which  had  been  erected,  by  gorernor  J3ur- 
rington,  and  had  sent  two  members  tor  the  assem- 
bly, was  confirmed,  in  that  privilege,  by  act  of 
assembly. 

In  17399  the  town  of  Wilmington  v/as  erected 
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by  act,  and  empowered  to  send  one  representative ; 
to  the  assembly;  and,  1746,  a  little  before  the 
passing  of  the  act  in  question,  two  other  counties 
were  erected,  by  act  of  assembly,  in  the  sotitheni 
district)  called  Granville  and  Johnson,  and  em* 
powered  to  send  ea(?h  two  repVesentatives. 

From  the  foregoing  state,  therefore,  it  appears,  • 
that  at  the  time  of  passing  this  act,  the  province 
was  divided  into  sevefiteen  counties  and  font 
towns ;  that  four  of  these  counties,  in  the  county 
of  Albemarle,  viz.  Chowan,  Perquimans,  Pasquo- 
tan)^,  and  Currituck,  had,  from  the  first  establish- 
ment of  an  assembly,  chosen  each  five  representa- 
tives, and  the  other  two  in  the  same  county,  viz. 
Berty  and  Tyrrell,  had  been  empowered  by  the 
acts,  by  which  they  were  erected,  to  send  the  like 
number,  and  did  actually  send  the  like  number, 
until  Berty  county  was  limited  to  three  by  the  act' 
which  separated  Northampton  from  it,  and  that 
the  other  eleven  counties,  in  the  southern  district, 
commonly  called  Bath  county,  had  never  sent 
more  than  two  each. 

Since  the  passing  this  act,  two  other  counties 
have  been  erected  by  act  of  assembly,  in  the 
southern  district,  by  the  names  of  Dupplin  and 

m 

Anson. 

As  to  the  second  point,  viz*  the  necessity  of  a 
majority  ta  oonstitute  a  quorum  of  the  assembly,  it 
appears  by  the  charter  granted  to  the  first  pro- 
piietora-  of  Carolina,  in  166S,  that  thiey  had  a 
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power  of  makiof  laws,  with  the  advice^  assent, 
aad  apjNrobatiott  of  the  freemen  of  the  said  pro- 
rmcej  or  of  the  greater  part  of  them,  or  of  their 
ddegates  or  deputies ;  and  i«  a  declaration  soon 
after  published  by  the  proprietors,  setting  forth 
the  encouragements  to  be  allowed  to  persons  who 
should  settle  in  that  province,  they  dedare  that 
they  will  empower  the  major  part  of  the  freehold* 
ers>  or  their  deputies  or  assemblymen,  to  be  by 
them  chosen  out  of  themselves,  to  make  their  own 
laws« 

.  By  the  instruction  given  to  governor  Stephens, 
in  1667)  to  call  an  assembly,  it  was  declared,  that 
they  should  have  a  power  of  ascertaining  their  own 
quonmi,  provided  it  was  not  less  than  one-third  of 
the  whole  mimber* 

By  the  fundamental  constitutions,  it  is  declared,, 
that  the  quorum  of  the  parliament  shall  be  one- 
half  of  dke  Bumberr 

By  the  instruction  given  to  colonel  Ladwell^  and 
to  his  sueceesors  in  the  government  of  Mes^is. 
Smith  and  Archdale^  concerning  assemblies,  they 
are  empowered^  with  the  advice  and  consent  of 
Ae  deputies  oif  the  fffoprietoiB,  the  landgraves  and 
eassiques,  and  the  delegates  of  the  freemen,  or  the 
major  part  of  them,  to  make  and  ordain  laws, 
stafctttes,  and  ordinances. 

It  does  not  appear,  from^  any  bo<^  or  patera  in 
the  plantation  office,  what  was  the  regdlatiott  or 
vsage  witb  reqpect  to  the  quorom  of  the  aamaUy^ 
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fitnh  the  year  lfi04  to  the  year  .1716,  mhtn  the 
bienaiol  lw9-  was  passed,  by  wliiph  iti  wa^  ennc^ei, 
tint  a  qnoraift  of  the  house  of  bafgssseti  should  not 
be  lets  tlian  one^haif. 

It  ia  to  be  presytnei  that  this  riile  was  obseryed 
while  the  act  remarined  in  force,  and  it  does  appear 
that  at  the  first  ass^mtdy  ealled  by  Mr«  Burring- 
Mn,  a  majority  gf  the  ttieimbers  were  preseitt  the 
fifst  day  of  this  seSfitoft  ^  aad  tiaat  04  the  ist  day  of 
Jimbaryy  1734,  the  ftcist  day  oftbe  meeting  oi  the 
first  aasembly  called  by  Mr.  Johnston,  the  mic- 
oeeding  gDvemor,  he  ii^^oonied  them,  on  aocoont 
d tbeve  not  b^iisjg  a  majdrity  present. 

As  to  the  tbiiti  point,  via.  the  inanneir  of  pasariig' 
tiie  liiw,  it  appears  by  the  journak  of  tlie.  assembly, 
tbsit  the  assembly  by  whidi  tlM  lanr  was  pasaed 
filet  finst  at  NeWburn>  on  th«  Ittfa  day  of  iune, 
1^6,  aad  wara  prorogue  to  thd  Slsi  day  of  Mo- 
vMiheti  to  b^  then  held  at  W'Afnug^n^  thai  they 
ikiet  at  Wihningtoa  on  the  sai4  day,  fourteen 
Members  b^iiig  present,  when  the  biN  now  ia  ques- 
tion was  moved  iMr^  mA  brouglM  in  and  lead,  and 
OMlered  to  be  ^sent  ^  the  conndl  tbe  uent  day; 
that  oil  th«f  %M^  k  was  rec^^d  b&ok,  -aad  read  a 
second  tim^,  and  that  it  was  ^ImI  a  third  tirae^  and 
plissed  the  nefit  day; 

This  laetbod  of  proceaiing  in  pasisitig  this  aet, 
i4  repMscttited  by  the  nottben^MiusticB  as  a  design 
of  the  gov^erameat  to  eosnanif  aad  entrap  them : 
^  town  ^  Iff^ilmmfton,  to  wbich  tbe  assatuWy 

u  S 
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was  prorogued,  being  two  hundred  miles  from 
their  habitations,  and  where  it  was  not  possible  for 
them  to  attend;  and  that  the  fourteen  members 
present  were  all  of  the  southern  district,  as  wdl  as 
the  council,  which  advised  the  governor  to  tak^ 
this  step. 

The  governor  of  the  said  province,  in  order  te 
show  the  propriety  and  necessity  of  this  law,  and 
to  justify  his  passing  it,  acquaints  the  lords  com* 
missioners  for  trade  and  plantations,  in  a  letter 
dated  the  9th  of  March,  1746,  that  the  northern 
counties  having  thirty-one  votes  out  of  fifty-four, 
and  being  generally  united  under  the  conduct  of  a 
few  designing  men,  who  found  their  account  in 
keeping. public  affairs  in  confusion,  they. had  made 
the  governor  and  council^  ctnd  the  remainiog 
members,  of  no  weight  in  that  legislature;  for 
they  could  not  so  much  as  meet,  unless  they 
thought  fit  to  be  present,  and  after  they  were  me;!, 
if  they  did  not  like  any  bill,  they  withdrew  pri- 
vately, and  then  the  majority  of  burgesses  being 
absent,  no  more  business  could  be  done,  so  that  the 
very  being  of  assemblies  depended  on  their  whim 
and  humour,  and  not  on  the  king's  writ  and  go- 
vernor's proclamation  and  prorogation :  that  this 
was  no  imaginary  consequence,  but  a  real  effect, 
which  had  happened  more  than  once  within  four 
3rears,  when  he  had  waited  with  the  council  for 
three  or  four  weeks,  and  been  obliged  to  separate 
without  doing  any  one  thing ;  that  when  he  pro* 
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rogned  the  assembly  in  June^  1746^  to  the  middle 
of  November  following,  then  to  meet  at  Wilming- 
ton, they  entered  into  a  formal  agreement  not  ta 
attend,  and  to  engage  as  many  of  the  other 
members  as  they  could  influence  to  stay  at 
home. 

Qu^ire. — Have  all  the  six  counties,  viz.  Cho- 
wan,  Perquimans,  Pasquotank,  Currituck,  Berty, 
and  Tyrrell,  or  any  of  them,  or  which  of  them,  a 
right  to  elect  iiv^e  representatives,  to  serve  in  the 
general  assembly  ? 

Though  the  ease  seems  very  carefully  and  accu« 
ratelj  stated,  we  are  afraid  of  giving  an  official 
opinion  upon  so  important  rigl^,  where  a  ques- 
tion has  arisen,  upon  which  the  parties  can  have  an 
opportunity  to  be  heard.  In  general,  as  the  four 
counties  first  named  from  the  first  establishment  of 
an  assembly  are  said  to  have  chosen  each  five  re^- 
presentatives,  and  the  two  counties  last  named 
were  empowered  by  the  acts  of  assembly,  by  which 
they  were  created,  to  send  each  the  like  number, 
and  Berty  county,  by  a  subsequent  act,  was  li- 
mited to  three,  we  are  at  a  loss  to  find  out  upon 
what  foundation  an  objection  is  made  to  Berty 
county  sending  three,  and  the  rest  five  representa- 
tives each. 

Quare. — Is  a  majority  of  the  representatives 
necessary  to  constitute  a  quorum  of  the  assem- 
bly? 

It  does  not  sufficiently  appear  to  us,  that  a  ma- 
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jority  of  the  representatives  is  necessary  to  consti* 
tptc  a  quarnm  of  the  as$emb]y ;  such  a  concrtito^ 
tion  is  very  extraordinary^  and  liable  to  great  in- 
oodvenience. 

Qtfiere.-^Was  the  law  in  question  legally  aa4 
properly  passed  ? 

Upon  this  question  we  s^e  no  reason  to  vary  the 
opinion  we  gave  by  ow  report  of  the  Isfc  of  De* 
eeniber,  17A0,  above  r^rred  to. 

Qttare.'r^Ii  it  should  be  tfaoughf?  proper  to  re* 
peal  the  law,  can  the  crown,  by  virtue  of  iU  owii 
prerogative,  make  any  alteration  with  rIdspeCfe  to 
the  places  which  send  representatives  to  the  wsem^ 
bly,  or  direct  whai  ntmsber  of  representatives  each 
place  should  send  } 

IThettgh  it  may  not  be  advisable  for  the  c^Mrn 
to  impeach  rights  heretofore  granted  and  eiqoyedj, 
we  think,  as  the  province  grows  more  peopled  and 
bnltivated,  the  king  may  erect  towns  and  ^untieS| 
and  give  them  the  privilege  ^ehusing  represeirta^ 
tives :  and  to  preserve  the  king's  prer og^ive,  we 
tlUnk  ft  ought  ratj^er  to  be  done,  in  this  way,  than 
by  act  of  aaseinbly« 

Stnoe  this  law  was  passed,  assembliea  have  met 
wd  passed  many  laws  for  erecting  eonrts  of  judi- 
cature and  justice,  and  many  proceedings  have 
be^n  had,  aind  judgments  givei^  in  such  eoiurts^ 

Qtnere.^^lf  the  said  law  i^onld  be  rep^ated^ 
will  the  acts  of  assemblies  of  the  said  province^ 
)i«kl'  in  ooDseqnenee  of.  the  wA  act,  (which  acts 


were  subsequent  to  the  pasting  of  the  saki  act  of 
17465  but  previous  to  the.  repeal  of  it^)  become 
void  and  illegaJ  bjr  suoh  repeal  ? 

We  apprehend  the  acts  of  the  assembly  are 
good  till  repealed,  and,  consequently,  void  only 
from  notification  of  the  repeal ;  btrt  the  particular 
conatitotion  of  this  province  is  not  stated  as  to  the 
Ibfoe  of  their  laws,  till  appmved  or  disapproved 
by  the  king. 

Qusere^^^li  the  said  acts  should,  by  the  repeal 
of  die  act  in  1 7^6,  be  illegal  and  void  4ib  trntia, 
what  method  will  it  be  proper  lor  the  crown  to 
take  to  indemn^y  such  pervons,  who  have  acted 
under  the  powers  and  au^orities  of  such  acts  ? 

This  fidls  within  the  answer  to  die  former  qnes- 
ttun« 

Juif  SO5 17^.  «  D.  Rtdee. 

W.  MuRAAr. 

(€.)  The  opkikn  rf  the  attormg  and  solidtm^ 
ginm'al^  Murray^  and  Lbnfd^  on  the  privikg^  (/  the 
JsmmcM  €memify. 

To  the  right  honorable  the  Iwds  commissioners 
lor  trade  acid  plantations* 

May  it  please  your  lordships* 

Pursuant  to  your  lordships'  desii^e,  signified  to 
us  by  Mr.  i'ownall,  in  his  letter  ci  the  15th  in- 
stant, setting  jbrth,  that  your  lordships  having  lately 
lecetved  a  letter  from  Mr.  Knewles,  governor  of 
the  island  of  Jamaica,  in  which  he  acquaints  your 
jordships  with  his  having  dissolved  the  assembly 


:^  Opinwm  of  .  lO/ti^  Coloniaf 

there,  for  calling  in  question  his  majesty's  right  of 
issuing  writs  for  electing  members  to  sk.ip  the 
assembly,  without  waiting  for  a  message  first  from 
them;  and  inclosing  to  us  an. extract  of  the  said 
letter,  together  with  a  copy  of  the  resolution  of  the 
assembly,  upon  which  that  dissolution  was  founded^ 
(which  extract  and  copy  are  herewith  returned)  ^ 
and  d|?siringotir,opinion  whether  the  assembly  were 
warranted, in  coming  to  that  resolution^and  whether 
it  be  consistent  with  his  majesty 's  rights  and(  pr^o* 
gative :  we  have  considered  thereof,  and  do  not  think 
ourselves  sufficiently  informed  to  give  an  opinion 
upon  the  question  so  generally  stated,  because  it 
depends  upon  the  constitution  of  the  assembly  of 
Jamaica,  and  the  usage,  whether,  whilst  the  assem- 
bly is  sitting,  all  vacancies  should  first  be  signified 
by. themselves  to  the  governor  5  and  yet  the  case 
must  frequently  have  happened.  Nothing  is  trans- 
mitted to  us.  relative  to  the  particular  constitution 
or  usage  in  Jamaica  upon  this  point)  ^nd  there  are 
no  parties  to  whom  we  could  send  for  information* 

What  the  assembly  claims  seems  analogous  to 
the  law  and  practice  here^  but  it  does  not  from 
thence  necessarily  follow  that  it  is,  or  ought  to  be^ 
.the  law  there;  that  must  depend  upon  their  own 
coi\stitution  and  usage,  which,  without  further 
light,  w9  cannot  venture  to  give,  an  opinion  upon« 

Jpril  29,  1755,    .  \V.  Mubbay- 
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(7.)  The  opinion  of  the  same  lawyers,  whether  a 
person  chosen  into  the  assembly ,  had  a  right  to  jjit, 
he  having  been  convicted  of  a  crime  in  England. 

To  the  right  hon.  the  lords  commissioners  for 
trade  and  plantations. 

May  it  i^ease  your  lordships. 

Pursuant  to  your  lordships'  desire^  signified  to 
us  by  Mr.  Pownal],  in  his  letter  of  the  2dth  in« 
stant,  setting  forth  that  your  lordships  had  received 
a  letter  from  Mr*  Knowles^  governor  of  Janaica, 
dated  the  2Sth  of  January  last^  acquainting  your 
lordships  with  his  having  dissolved  the  assenbly  of 
that  island  a  second  time,  and  containing  ais  rea- 
sons for  such  dissolution  (a  copy  of  whick  letter, 
and  the  other  papers  inclosed  to  us,  are  herewith 
returned),  desiring  our  opinion,  whetlier  Mr. 
Dawes,  the  gentleman  mentioned  therein,  by 
having  been  convicted  in  England  of  uttering  trea* 
sonable  expressions  against  his  majesty^  and  sen- 
tenced to  enter  into  recognizance  for  his  good 
behaviour  for  seven  years,  is  disqualified, ,  during 
that  term,  from  being  elected  into,  or  sitting  in^  (he 
asfsembly  of  Jamaica,  he  having  taken  the.  oaths  to 
his  majesty,  and  made  and  subscribed  the  declara<* 
tion,  aqd  taken  and  subscribed  the  oath  of  abjura- 
tion: we  have  taken  thesam'e  into  our  consideration, 
and  are  humbly  of  opinion,  that  though  the  said 
assembly  might,  in  their  discretion,  have  expelled 
the  said  James  Dawes,  in  consequence  of  the  said 
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judgment,  yet  that  the  same  was  no  legal  objec- 
tiqfl  to  hiB  right,  or  capacity  of  sitting. 

April 9,9,  n 65.  W.Murray. 

Rich.  Lloyd. 

(8.)  The  opinion  of  the  attorney  and  solicitor*^ 
.general,  Northey^  and  Harcourt,  how  far  a  repre^ 
sentative,  absenting  himself,  tnay  be  punished. 

To  the  right  honorable  the  lords  commissioners 
for  trade  and  plantations. 

May  it  frfease  your  lordships. 

In  humble  obedience  to  her  majesty's  com- 
mands in  council,  signified  to  ns  by  your  lordships' 
secretary,  we.  have  considered  what  method  may 
be  proposed  for  punishing  such  members  of  Ijbe 
assemlAy  of  Barbadoes,  as  wilfully  absent  them- 
selves from  the  said  assembly,  which  consisting  of 
two  and  twenty,  and  fifteen  being  reputed  (iiere  to 
be  necessary  to  be  present,  eight  of  them  ab« 
tented  themselves  voluntarily,  and  thereby  the 
proceedings  of  the  assemUy  iiaVe  been,  for  a  long 
Jtime,  obstructed;  and  we  do  humbly  report  to 
your  lordships,  that  the  assembly  in  Barbadoes 
begun,  and  hath  been  contimied)  by  virtue  of  the 
4M)mmtssions  granted,  from  time  to  time,  to  the 
governors  of  that  island  by  her  m^^esty's  prede- 
cessors, and  by  her  majesty,  whereby  the  govmnor 
is  enabled,  by  tiie  adi4ce  of  her  majesty^ s  council 
there,  to  summon  and  call  general  assemblies  of 
Ihe  freeholders  and  planters  there,  and,  with  the 
advice  and  consent  of  the  said  council  and  assem^ 
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bty>  or  the  major  part  of  them,  to  make  laws  for 
the  poblic  peace,  weUare,  and  good  gorernmentjof 
that  island ;  and  the  number  of  persons  of  the  as* 
sembly  being  two  and  twenty,  twelve,  being  th© 
majority  of  them,  is  sufficient  to  be  present,  and  the 
appointing  fifteen  to  be  necessary,  which  was  done 
by  an  order  of  the  assembly,  as  we  are  informed^ 
and  not  by  order  of  her  majesty  or  her  predeoes* 
sors,  or  by  any  act  of  the  assembly  confirmed  by 
her  majesty,  or  her  royal  predecessors,  is  irregular, 
and  could  not  alter  the  quorum  appointed  by  her 
majesty's  commission. 

As  to  the  case  of  the  absentees,  we  are  humbly  oi 
opinion,  that  they  being  chosen,  and  having  ao* 
ce|yted  of  the  places,  and  acting  in  the  assembly, 
and  wilfully  absenting  themselves  without  any  just 
occasion,  to  the  total  obstruction  of  all  business, 
they  are  guilty  of  an  high  misdemeanor,  in  the  e^e- 
oukion  of  the  trust  in  them  reposed,  and  contempt 
of  her  majesty's  royal  authority;  and  there  being 
no  power  expressly  lodged  by  her  majesty  in  the 
susseaaUy  to  punish  such  ofiences,  they  may  be  pro* 
ceeded  against,  in  her  majesty's  ordinary  courts  of 
justice  there,  and  punished  by  fine  and  imprison* 
ment. 

But  wfaeth»  a  prosecution  of  an  assemblyman, 
in  the  courts  of  justice  6f  that  island,  without  any 
appticaiioci  ftxM)  the  assembly  to  her  majesty,  or 
her  go^v^ernor  tliere,  for  that  purpose,  may  not  tend 
to  her  nn^esty'i  disserrice,  by  creating  an  uneasi^ 
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ness  in  the  present  and  all  future  assemblies,  and 
occasion  an  unwillingness  to  serve  therein,  is  most 
humbly  submitted  to  her  majesty. 

February  1,  1704-5.  Edw.  North  ey. 

Sam.  Harcourt. 
Sir. 

Some  members  of  the  late  assembly  of  Barbadoes 
having  applied  to  me  on  behalf  of  themselves  and 
the  rest  of  the  absenting  members,  and  represented 
that  the  matter  of  fact,  stated  in  the  report  lately 
made  by  Mr.  Solicitor  and  myself,  hath  been  mis* 
represented,  for  that  the  said  assembly  hath  power 
to  punish' tboir  own  members,  and,  therefore,  they 
desire  an  opportunity  to  make  out  the  same :  I 
am  content,  that  the  said  report  may  be  reviewed^ 
and  altered,  as  justice  shall  require,  which  I  desire 
you  to  communicate  to  the  lords. 

February  9, 1704.  Edw.  Northey. 

.  (9-)  The  opinion  of  the  attorney-general  De  Grey, 
whether  the  assembly  of  South  Carolina  could  grant 
money  to  the  Bill  of  Rights  Society. 

Questions  arising  out  of  the  foregoing  state  of 
facts,  and  upon  which  questions  the  opinion  of  the 
attorney-general  is  desired,  are : 

Whether,  under  the  circumstances,  above  men- 
tioned, the  commons  house  of  the  assembly  of 
South  Carolina  can,  or  ever  could,  legally,  by  an 
order  of  that  house  alone,  not  concurred  in  by  the 
other  two  branches  of  the  legislature,  appropriate 
to  specific  public  purposes^  any  sum  or  sums  of 


CoHitiiuiions.y  Eminent  Lawyers.  dOl 

money  for  such  public  purposes  of  the  colony,  as 
the  saixl  commons  house  of  general  assembly  migiit 
think  fit  ?  If  this  question  is  answered  in  the  affirm* 
ative,  then  question  whether^  under  the  above- 
mentioned  circumstances,  the  foregoing  order  of 
the  said  commons  house  of  assembly,  on  the  8th 
of  December  last,  for  the  purposes  therein  men* 
tioned,  and  thereby  intended,  is  warranted  by  law 
and  the  constitution  ?  If  not,  what  remedy,  in 
either  of  the  cases  stated,  can  be  legally  and  con- 
stitutionally applied,  in  a  matter  of  so  great  inv- 
^rtance  to  his  majesty's  government,  and  the 
/uture  well-being  and  security  of  the  colony  of 
South  Carolina  ? 

1st.  I  am  of  opinion,  that  the  house  of  assembly 
.of  South  Carolina  cannot,  by  the  constitution  of 
that  colony,  without  the  concurrence  of  the  gover- 
nor and  council,  legally  direct  the  treasurer  of  the 
colony  to  issue  out  of  the  balance,  or  surplus  of 
funds  arising  from. taxes  granted  to  the  king, 
and  appropriated  by  the  legislature  of  >  the  colony 
to  certain  public  services,  any  sums  of  money  for 
such  other  public  purposes  of  the  colony^  a£i  the 
house  of  assembly  shall  alone  think  fit.  Such  a  power 
would,  as  I  conceive,  be  contradictory  to  the  first 
and  fourth  articles  of  the  commission  and  instruc- 
tions, repugnant  to  the  nature  of  the  grant  by 
which  the  surplus  must  remain  disposable  by  the 
same  authority,  which  raised  it,  and  cannot,  I 
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think,  be  warranted  by  the  modern  practice  of 
a  few  years,  irregularly  introduced  and  improri* 
dentiy  acquiescent  in. 

2d.  I  think  the  order  of  the  assembly,  of  the  Sth 
of  December  last,  is  not  to  be  supported  in  point 
of  law ;  not  only  as  they  cannot,  in  my  opinion, 
legally  issue  the  public  treasure,  by  their  sole  au- 
thority, but  as  the  sum  is  directed  to  be  paid  out 
of  any  money  in  the  trea^ry,  without  regarding 
the  payment  of  the  appropriations  mentioned  in 
the  act  of  assembly ;  and  as  it  is  to  be  applied  not 
to  the  particular  service  of  the  colony,  and  the  sup- 
port of  the  government  thereof,  bvt  to  be  remitfeA 
to  Great  Britain,  for  the  vague  and  indefinite  pur- 
pose of  supporting  the  rights  and  liberties  of  Great 
Britain  and  America,  to  be  asceitained  by  the  aiv 
bitrary  pleasure  of  seven  particular  persons,  and 
without  any  immediate  reference  to  the  service  of 
that  colony. 

dd.  if  the  order  of  the  payment  of  the^  money  is 
not  warranted  by  law,  the  payment  cannot  be 
legal,  and  the  treasurer  has  issued  the  money,  with- 
out authority ;  but  it  would  be  hard,  after  the  late 
acquiescence,  in  the  orders  of  the  assembiy,  to 
make  the  treasurer  liable  to  the  consequeocei^  of  a 
wrong  payment. 

Whiat  preventive  measures  for  the  fiiture  tnay 
ke  most  conducive  to  the  service  of  the  colony, 
9sA  of  lii's  majest/s  government^  and  to  proCMt 
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thk  subject,  from  the  repetition  of  such  exaetions, 
whether  by  the  parliament  here,  or  by  instructions 
tb  the  governor,  must  be  submitted  to  the  \risdom 
of  his  majesty*s  servants. 

February  13, 1770.  Wm.  De  Grey. 

(10.)  Seoeral  opinions  on  the  act  of  the  Mart/' 
land  assembly 9  *^for  the  establishment  qf  religious 
worships  according  to  the  church  qf  England.^*  The 
foUawing  facts  may  be  premised,  as  the  case :  King 
JViUiam  deceased  on  the  8th  of  March,  1701-2;  the 
assembly  p  which  was  thereafter  called  in  the  usual 
manner,  met  on  the  I6th  of  the  same  months  and 
during  its  sitting  passed  the  act  in  question^  without 
the  possibility  of  knowing,  that  such  an  event  had 
taken  place.    Governor  Seymour ^  the  successor  of 
governor  Btackstonef  who  summoned  the  assembly, 
^^an  his  arrioal,  on  the  llth  ofAprU,  170^, found 
the  same  assembly  existing^  that  had  been  called,  by 
his  predecessor,  in  the  name  of  king  William :  so  that 
there  were  three  several  sessions  of  assembly  held, 
stfter  the  demise  of  king  William,  to  wit,  in  June 
1702,  in  October,  Vm,  and  in  April,  nok. 

First.  The  opinum  if  Mr.  HoUyiay,  an  eminent 
bmyer  ^Maryland,  on  this  subfoct/ 

Kimg  Witttam  died  the  8th  day  <rf  March,  in  the 
fear  of  <m  Lord  I70h  On  the  l6th  cby  of  the 
same  mobth,  an  assembly  met,  tinder  goverm^ 
Btakiston,  and  contioaed  until  the  95th  of  the  said 
aionth ;  ia  which  was  made  the  act«  for  the  esla. 
blishmeM  ^f  religious  worslnp^  in  this  pro^inoe,  ae« 
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cotAing  to  the  church  of  England,  and  for  th6 
maintenance  of  ministers.  Two  questions  concern- 
ing this  act  have  lately  been  stirred,  whether  the  act 
be  in  force;  if  it  be,  whether  the  sheriffs  can  exe- 
cute  for  the  forty  pounds  of  tobacco  per  poll,  esta^ 
blished  by  the  act,for  the  maintenance  of  ministers. 

The  objection  to  the  validity  of  the  act,  I  take 
to  be  founded  on  the  fact  of  the  king's  demise, 
whereby  it  is  supposed,  that  the  assembly  was  dis- 
solved,  and  therefore  the  act  made  by  persons 
having  no  legislative  powers,  1  am  of  opinion,  that 
the  aforesaid  act  is  in  force.  If  the  objection 
drawn  from  the  demise  of  the  king  can  be  obviated, 
and  it  can  be  shewn,  that  the  act  had  the  validity  of 
the  law,  when  it  was  made,  I  conceive  it  will  follow, 
that  it  is  still  in  force ;  there  is  no  limitation  of  its 
continuance,  in  point  of  time,  it  is  therefore  a  per- 
petual law,  and  I  do  not  know,  that  it  has  been  re- 
pealed, by  any  subsequent  act. 

At  the  time  of  the  king's  death,  his  governor 
here,  was  acting  under  his  commission,  in  conse- 
quence of  which,  he  was  invested  with  the  royal  au- 
tliority,  had  power  to  call,  prorogue  and  dissolve 
assemblies,  assent  to  laws,  and  to  exercise  the 
other  functions  of  the  royal  capacity,  within  this 
provinces  and  I  apprehend,  that  so. long  as  that 
commission  remaineth  in  force,  all  acts  done  by  yir- 
tue  of  the  powers,  derived  from  its  words,  are  good 
and  valid.  I  l?ave  no.doubt,  but  that. by  the  demise 
of  the  king,  all  cpipmissions  granted  by  him  during 
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pleasure,  woald  have  determitied,  Qnlesd.  provided 
for.  But  by  act  act  of  parliament  made  in  the 
iseveiitfa  year  of  bis  reign,  cap.  87>  it  wm^  aniong>st 
other  things,  enacted,  that  no  cotnai?ssriorf,  eifther 
civil  Dr  military,  slKmld  ceaie,  determine,  or  be 
TO^id,  by  the  death  or  demise  of  his  satid  mtijesty, 
€ft  of  aiiy  of  bis  heirs  or  successors,  kings  or  qaeeA.4 
of  Englaqd;  but  that  every  such  cbmmrssion 
shottM  be  cofrtinaed,  and  renfyain  }n  full  force,  for 
the  space  of  six-  months,  next  afifcer  such  deattfa  or 
demise,  unless,  in  th»  mean  time,  super^ded  by 
the  nett  imrnediate  stcce^sor.  And,  by  an  act 
mbde  in  the  first  yeafr  of  4:]ae^n  Anne,  by  the  par. 
liaflflieiil,  that  Was  sitting  vtrhen  the  king  died,  and 
in  that  same  session,  it  was  enacted,  that  aH  and 
singular  the  provrsions,  clanseif,  matrters,  or  things 
wlHitevep,  coiytamed  irt  the  above  recited  purt  of 
the  act,  of  7  W.  III.  should  extendv  and  be  coii- 
sthied  to  e:3djend,  to  ifhe  kingdom  of  Ireland,  to  the 
ishmds  of  Jersey  and*  Guernsey,'  and  tk>  alt  his 'ma* 
jeaty's  dotfiinions  in  America^  and  ebewbere.  By 
tbes^  provisions,  the  governor's  commissioii  vms  in 
foH  forCey  at  the  timid  of  making  the  act  m  question, 
k  did  not  cease,  or  determine,  by  the  demise  of  th^ 
king;  fop,  if  the  general  words  of  the  adt  of  7 
W.  III.  did  not  exteild  to  commissioils  in  the  plant** 
ations^  they  were  midonbtettfy  extended  to  them 
by  the  act  of  cpieen  Antie,  whifch,  by  express^  pro^ 
visions  was  (x)  have  itb  operation,  and  comhienoe- 
«eM^  on  the  dighth  day  of  Maarch,  oil  which  day 
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the  king  died,  so  that  there  was  no  interval  of  time 
between  the  death  of  the  king,  and  the  making  of 
the  act  here,  in  which  the  governor's  commission 
was  not  in  full  force.  And  I  am  of  the  opinion^ 
it  will  follow  from  hence,  as  a  necessary  conse- 
quence,, that,  by  the  demise  of  the  king,  the  astern* 
bly  oi  this  province  was  not  dissolved,  for  the  rea« 
son  why>  by  the  death  of  a  king,  the  parliament 
was  dissolved,  (until  the  case  was  provided  for  by 
the  statute,)  was,  that  he  being  considered  in  law 
as  the  head  of  the  parlimnent,  that  failing,  the 
whole  body  was  extinct.  '  But  the  reason  does  not 
subsist  in  this  case,  for  the  politic  capacity  of  the 
king,  in  which  only  he  can  be  said  to  be  the  head 
of  the  parliament,  was  still  residing  in  his  governor 
here»  as  fully  as  it  had  been,  at  any  time,  during  his 
life ;  the  governer^s  commission  was  from  the  king, 
that  commission  was  in  foil  force,  he  was  invested 
with  9II  the  powers  derived  from  it  originally, 
amongst  which,  that  of  legislation,  calling  assem- 
blies, and  assenting  to  laws^  was  one.  The  crown> 
whilst  the  government  was  in  its  hands,  and  the 
proprietaries,  in  the  time  of  their  administration^ 
have  exercised  a  power  of  dissenting  to  laws 
passed  here  by  their  governors ;  but  I  have  never 
understood,  that  the  assent  of  the  crown,  or  pro- 
prietary, was  thought  necessary  to  the  ^validity  of 
an  act  c^  assembly,  to  which  the  governor  had 
given  his  assent,  such  act  having,  to  every  pur«> 
pose,  the  force,  and  obligation  of  a  law,  unless 
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dissented  to  by  the  crown,  or  proprietary;  and,  I 
tfaiak,  that  this  being  the  case,  it  naay  fairly  be  in* 
ferred,  that  the  governor  here,  acting  under  a  com- 
mission from  the  crown,  stood  in  the  same  relation 
to  the  other  branches  of  oar  legislature,  as  the  king 
does  to  the  other  branches  o(  the  parliament ;  that 
he  mast  be  considered  as  the  h6ad  of  the  assembly, 
in  the  same  light  as  the  king  is  of  the  parliament ; 
and  that,  therefore,  the  legislature  of  this  province 
remained  complete,  and  perfect,  notwithstanding 
the  demise  of  the  king :  nor  will  it  follow,  from  this 
reasoning,  that,  by  the  death  of  the  governor,  the 
assembly  would  be  dissolved,  because  the  powers 
of  a  governor,  though  perfect  and  complete,  whilst 
they  continue,  are  but  delegated,  and  derived  from 
a  superior,  to  whom  they  result  immediately  on 
the  death  of  the  governor. 

I  have  heard  of  an  objection  drawn  from  the 
style  of  this  act,  *^  it  is  enacted  by  the  king's  most 
exoelient  majesty.  Ice/'  but  I  think  this  objection 
IS  of  little  weight :  the  king  is  here  named  in  his 
royal  and  politic  capacity,  which,  at  the  time  of 
making  the  act,  it  %vas  to  this  purpose,  residing  in 
his  governor,  who  then  enjoyed  and  exercised  the 
fencttona  (tf  it  in  this  province ;  and  the  personal 
assent  of  the  king,  was  not  necessary  to  the  act  Fur- 
ther, this  act  has  always  been  allowed  and  received 
br  a  law :  the  40lbs.  of  tobacco  per  poll  has  always 
been  collected  by  virtue  of  it ;  and  parish  assess- 
aietttSy  for  a  long  time,  made  under  it;  the  being 

X  2* 
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and  authority  of  the  vestries^  for  seventy  years  p^t 
liave  been  derived  from  it ;.  many  dutiesi  are  re- 
qyired  of  these  by  subsequent  acts ;  and  some  share 
of  our  civil  polity  depends  upon  the  eKistence  c^ 
'  it^  it  was  expressly  excepted  out  of  the  general 
repeal  in  17A4»  and  has  been  referred  to,  ime^I 
made  the  ground«work  of  many  later  acts  of  as- 
sembly. This  long  uninterrupted  aUowi^noe,  avd 
frequent  recognition  of  the  validity  of  it,  leave  no 
room  to  4oubt  of  tbe  uniform  sense  of  the.  peopfe, 
and  opinion  of  th^  legislature,  with  respect  to  its 
existence,  and  furnishes  a  strong  argument  against 
questioning  the  force  of  it,  at  this  time  of  day. 

As  to  the  aec9Qd  questipn :  By  the.  act  of  1709, 
iMQt.  3^  for  the  evcoucag^ni^nt  of  faithfiil  ajod  able 
ministerSf  labouring  in  the  work  of  t,he  gQ3pel>  to 
come  and  reside  in  this  province ;  it  is  enacted,  that 
a  tax^  or  as^wnenit,  of  4fiibs.  of  tobacco  per  poll,  be 
yeady^  and  etvesy  yeao*  successively,  levied  upon 
Wfiny  person^  f^  and  paid  U>  the  minister,  iic. 
And  the  act  dirocts,  sect  6,  that,,  far  th«  better  and 
mot»  effeK^tnal  collecting  of  the  duity  of  40Umu  of  to- 
bacca  per.  poll»  and  paying  the  same  ta  the  uses  ish 
tended  and  appointed  by  the  laiw,  the  sheriff  of  the 
county  shally  and  is  obliged,  to  collect  and  galber 
tb^said  SMeasoienl  of  the  several  personsarithiaeach 
neu^^ective  parish,  in,  tibe.aaBie  manner^  and  by  ihe 
same  autihocity,  a9  the.  public,  and  county  levies^ 
are  QoUectAd^  andsbaJl  pay,  &c.  It  conldscrarce  be 
iaiagiiQt^  tha^  a  miniatei^  who  ^ad  a.  comfQctablc 
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establidnnenty  in  Englalid,  would  be  iadaced  i6 
come  07er  to  this  province,  for  the  sake  clothe  pro^ 
Tuion  made  by  this  act*  Those  who  should  come^ 
it  might  be  expected,  would  be  such,  as,  frdm  their  ' 
circumslances,  tiiust  depend  en  their  salstty^  for  thfe  ' 
sapporfe  of  themselves^  and  their  ftmilies.  Hence 
a  netonitjr,  that  this  should  be  antnudly  collected 
and  paid^  and  that  some  power  should  be  placed 

m  the  hands  of  the  sheriff,  who  was  to  collect  and 

* 

gatther  the  40lbs.  of  tobacco  per  poUy  by  which  he 
might)  in  a  speedy  and  stnnmary  way,  eitforce  the 
pigment  of  tt ;  and  I  have  no  donbtytrnt  that  this 
wad  done,  and  that  the  sheriffii  had  ^ower  to  eite- 
ctite  for  it.  The  ad!  does  not,  indeed^  in  eitpf  e* 
wdrds,  give  a  poww ;  bnt  the  sheriff  is  obliged  to 
eoMect  and  gather^  in  the  same  manner,  and  by  the 
same  antliority,  as  public  and  comity  levied  were 
alreaidy  collected.  The  words  are  in  the  same  man- 
ner ;  and  by  the  authority,  have  ai  plain  reference 
to  the  mode  of  collecting,  i.  e.  compelling  the  par^- 
rnent^  ^en  in  nie,  and  practice,  which  was  deetrly, 
by  i^ay  of  execution,  or  to  some  law  then  in  being, 
wfasch  pointed  out  a  mode  of  compelling  payment, 
or  to  botfa.  I  have  m6t  with  no  law,  which  does 
originailiy^  and  expressly,  give  a  power  of  execnt- 
ioff  for  public  and^  county  levies,  or  point  out  any 
nfode  of  coifapeUing  payments  If  such  an  one  can 
be  found  to  have  been  existing,  when  the  act  of 
1 702  wair  made,  it  mi^ht,  perhaps,  put  an  end  to 
tki#  qHettion.    H  tfatre  was  no  such  law  in  being. 


310  Opinions  of  [Of  the  Cobmial 

the  mode  referred  to  must  be  the  usage,  aud  prac* 
tice  of  tlie  tilne. 

.  The  act  of  1699^  of  directions  for  the  sheriflTs 
office,  which  was  a  perpetual  law,  and,  I  appre- 
hend, continued  in  force  until  it  was  re^nacted  1704, 
•does  plainly  prove  the  mode,  then  in  use  and 
practice,  to  have  been  by  execution.  It  restrains 
the  sheriffs  from  seizing  tobacco  unstripped,  or 
marked  for  merchants,  or  others,  for  any  cause,  ex« 
cept  levies,  and  gives  him  a  power  to  break  locks, 
in  order  to  seize  tobacco,  for  public  levies.  This  law 
was  again  re-enacted,  so  far  as  concerns  the  present 
question,  with  some  addition  in  1715,  cap.  46,  a 
perpetual  law  now  in  force,  by  which  the  sheriffs 
ar6  restrained  from  seizing  tobacco  uustripped,  &c. 
for  any  cause,  except  levies  due  to  the  public, 
county,  or  parish,  or  for  the  40ibs.  of  tobacco  per 
poll  to  the  minister ;  and  he  is  impowered  to  break 
locks,  in  order  to  seize  tobacco  for  levies,  and  dues, 
as  aforesaid. 

In  16S9,  the  law  of  170S  not  being  made,  the 
exception  was  confined  to  levies.  In  1715»  it  in- 
cludes the  40lbs.  of  tobacco  per  poll  to  the  minister, 
because  that  was  to  be  collected,  and  gathered,  in 
the  same  manner.  And,  by  sect.  6,  of  this  act, 
the  sheriff  shall  not  levy,  by  way  of  execution,  any 
public  dues^  or  oflScers'  fees^  upon  the  body,  goods, 
or  chattels,  of  any  inhabitant,  except  be  has  made 
a  demand  thereof,  at,  or  before,  the  SOth  day  of 
February.    The  40lbs,  of  tobacco  per  poll  is  here 
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omitted,  and»  I  conceive,  with  design,  because 
every  man  might  know,  without  demand,  what  he 
was  to  pay  to  the  minister.  By  the  act  of  1723, 
cap.  16,  fines  for  breaches  of  this  law  are  to  be 
levied  by  the  sheriff,  by  way  of  execution ,  as  other 
public  dues  are  to  be  levied.  By  the  act  of  1 724, 
cap.  21,  no  sheriff  shall  be  allowed  any  fee,  or  re- 
ward, for  executing  for  any  public,  or  county  le- 
vies, or  any  public  dues,  or  officers'  fees.  This  act 
recites,  that  several  sheriffs,  to  increase  fees  to 
themselves,  had  executed  several  persons,  for  pub^ 
lie  and  county  levies,  and  officers'  fees,  and  had 
charged  execution  fees  thereon;  and  that  the 
power  of  execution  ought  not  to  be  used,  in  oppres- 
sion cf  the  people,  but  only  to  enable  the  sheriff  to 
collet  the  public  dues,  and  officers'  fees,  with  the 
greater  facility.  Usage  is  said  to  be  one  of  the 
best  expounders  of  a  law :  the  usage,  in  this  case, 
is  not  only  proved,  by  the  acts  of  assembly  above 
referred  to,  which,  at  the  same  time  that  they 
eviilce  the  fact,  shew  the  sense  of  the  legislature, 
with  respect  to  the  legality  of  it,  but  might  be  ap- 
pealed for  to  the  experience  of  every  man  in  the 
county,  who  lived  and  was  conversant  in  business. 
Before  the  inspection  law  of  1747  took  place,  the 
sheriffs  used  to  execute  body,  or  goods,  as  he 
thought  most  effectual,  for  obtaining  payment. 

To  draw  this  matter  into  a  narrow  compass,  the 
terms,  tax,  assessment,  levy,  as  used  in  the  act, 
convey  an  idea  of  something  compulsory.    The 
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.  sheriffs,  by  the  act,  are  obliged  to  <JoUect  this  taXj» 
and  to  pay  it  annually.  The  purposes  to  which  it, 
is  applied,  required  that  it  should  be  annuaUy  col- 
lected, and  paid.  A  compulsory  power,  therefore^ 
in  the  hands  of  the  sheriff,  was  necessary  to  enablei 
him  to  discharge  this  obligation  :  the  law  plsiinly 
intended  to  give  him  a  compulsory  po.wer,  0/ 
what  nature  was  it  ?  I  conceive,  for  the  reasou^ 
assigned,  a  power  to  execute  bpdy,  or  goods,  a^ 
should  be  most  conducive  to  the  end  and  pu,r- 
p.Qses  of  the  power, 

Aug.  I,  1772.  James  Hollxday, 

Second.  Sketches  qfan  argument  on  this  subject,  bl^ 
Mr.  Daniel  Dukfitfy  one  of  the  ablest  lawyers^  which 
America  ever  prodjuced,  after  he  had  retired fron 
the  b(ir. 

Qu^a^r^. — Whether  the  validity  of  the  act  of 
I7.QI,  may  not  be  2^ss.erted,  on  the  principles  of  the 
common  law,  though  t^e  governor's  coamiissioa 
determined  on  the  royal  demise,  inasmuch  as  ths 
meeting  of  the  assembly,  and  passing  the  act,.  w§re 
agreeable  to.  thp.  cpnamissiou  while  in.  force,  aiB4 
happened  before  notice  of  the  royal  demi$e  ? 

P^fendaut  in  assize  pleaded  a  recovery  beCoi;^ 
cot^missioners  of  oyer  and  terminer  pf  dain3,S6.9« 
wherein  one  moiety  of  the  land  demanded  was  on 
eligit  taken  into  execution,  &c.  The  plaintiff  r^ 
glipd,  that  after  the  s£pd  comiDissioi|»  and  Ijefore 
judgment,  anothei  con^wission  isi^ned,  &;c.     "^isji 

^  pra,yed  judgi^^nt,  Ij^aufc  the.  pL*i^tifl['  didl  i)P^ 
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allege  tHat  thejirst  commissioners  had  notice  be^ 
fore  judgment  of  the  second  commission;  because^ 
though  the  second  commission,  when  executed, 
ha^,  to  some  purposes,  relation  to  the  date,  yet  the 
acts  done  under  thejirst^  before  notice,  were  good* 
—So  a4judged,  34th  As.  PL  8. 

.  Under  a  commission  to  examine  witnesses,  the 
commissioners  began  the  examination  the  38th  of 
M^ch,  1625,  the  day  after  king  James's  demise^ 
but  before  notice  of  it.  Agreed,  the  commission 
was  determined  by  the  royal  demise,  without  any 
notice ;  biit  held  that  the  proceedings  before  noticp 
were  good,  and  that  the  witnesses^  if  perjurec^ 
might  be  puAisbed,  because  examination  befwe 
notice  of  the  royal  demise  was  legal.  Crow  «v 
Vemon.  Cro.  Car.  97.  in  which  Lib*  Asb»  is  re- 
ferred to. 

An  attachment  sued  out  in  the  time  of  Car.  IL 
and  executed  at  Exeter  three  days  rfter  his  de- 
mise, but  before  notice  of  it,  held  to  be  good.— 
Burch  V.  Maypowder,  1  Verh.  400,  in  which  the 
ease  in  Cro*  is  cited. 

A  commission  to  Algiers  to  exancnne  witaiesses. 
The  plaintiff  died  before  the  examination,  but  th^ 
wiliiesses  were  examined  b^ore  notice  of  his  death. 
Though  the  suit  was  abated^  yet  the  examination 
btfore  notice  held  to  be  good.  Thompson's  case, 
3  P«  WilU  195,  in  which  the  case  in  Cro.  is  referred 
to. 

Whatever  e£EectualIy  determiaed  a  commissiont 
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on  the  principles  of  common  law,  whether  a  royal 
demise,  a  new  commission,  or  death  of  the  party, 
should,  on  the  principle  of  the  objection  to  the  act 
of  1701  y  invalidate  all  acts  done  under  it ;  but  the 
cases  eited  prove,  that  all  acts  done  before  notice 
are  valid*  When  a  new  governor  is  appointed  in 
England,  it  takes  some  time  to  convey  hither  no- 
tice of  the  appointment ;  and  the  acts  of  the  old  go- 
vernor, b^ore  notice,  have  always  been  deemed  to 
be  valid.    Very  inconvenient  if  not  so. 

Should  it  be  asked,  why,  then,  the  statutes  of 
king  William  and  queen  Anne  ?  Answer,  it  takes 
time,  after  a  royal  demise,  to  settle  the  proper  ar- 
rangements of  government.  The  common  law  only 
supported  all  official  acts  performed  -  before  notice, 
and,  therefore,  the  statutes  have  preserved  and 
continued  all  commissions  for  six  months,  and  thus 
comprehend  as  well  acts  done  after  as  before  no- 
tice, during  that  period.  Such  was  the  defect  of 
the  common  law,  and  such'  the  remedy  provided 
by  the  statutes. 

There  can  be  no  doubt  but  the  act  of  1701 
passed  with  the  fullest  concurrence  and  assent  of 
the  crown  and  the  two  houses.  Former  bills,  on 
the  same  subject,  had  passed  in  Maryland;  but 
they  were  defeated  by  the  royal  dissent.  The 
assembly  addressed  the  king,  and  expected  that  he 
would  order  a  bill  to  be  framed  for  tlie  purpose 
of  a  religious  establishment,  and  to  be  remitted 
hither  for  the  assent  of  the  two  houses.    The  bill 
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ivas  accordingly  framed,  remitted,  and  assented  to 
in  1701 ;  moreover,  after  the  demise  of  King  Wil- 
liam, the  act  of  17Q1  was  transmitted  to  England, 
as  was  the  practice  when  acts  passed  here.  .  An 
application  was  made  against  it  by  some  dissent- 
ers, which  not  only  failed  of  effect,  but  was  the  oc- 
casion of  the  particular  confirmation  of  the  pious 
qneen  Anne,  which  was  ordered  to  be  published  in 
all  the  churches.  The  12th  of  Car.  II.  passed  in 
the  convention  parliament,  which  was  not  dts- 
solved  till  the  39th  of  December,  l660.  Vid.  Pari. 
Hist.  vol.  xxiii.  and  what  is  said  in  Vent.  15.  ap- 
plies much  stronger  to  this  case. 

.  There  was  a  precedent  royal  assent  to  the  act  of 
•1701 ;  parliament  and  assembly  not  to  be  con- 
founded ;  local  circumstances,  as  well  as  other  rea- 
sons, distinguish  them.  It  is  true,  there  cannot  be 
a  royal  assent  before  the  meeting  of  parliament ; 
but  it  is  as  true,  there  cannot  be  a  royal  dissent 
after  a  session  of  parliament.  To  acts  of  assem- 
bly there  may  be  dissent  after  the  session,  and  why 
not  an  assent  before  ?  It  is  not,  except  in  the  case 
of  an  act  of  grace,  usual  for  statutes  to  originate 
with  the  king ;  but,  without  doubt,  if  a  bill  with 
the  royal  assent  should  be  sent  to  the  lords  and 
comomns,  and  receive  their  assent  also,  it  would 
be  a  perfect  law,  if  even  ip  the  form  of  a  charter^ 
as  was  the  case  with  Magna  Charta.  That  which 
constitutes  law  is  the  concurring  assent  of  all  the 
^ranches  of  the  legislature,  wheresoever  it  mayhap- 
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pen  to  originate,  whatever  may  happen  to  be  the 
form  of  it.  Vid.  Hale,  Orig.  and  Antiq«  Pari,  and 
8th  Co.  Rep.  Prioce's  case.  The  king  cannot 
be  personally  present  in  assembly ;  the  manner 
must  be  governed  by  the  nature  of  the  business : 
he  can,  therefore,  dissent  out  of  assembly;  and 
*  why  not  assent  ?  In  most  of  the  acts»  which  have 
lately  passed  in  Virginiay  the  acts  do  not  operate 
tii^l  the  royal  assent  is  given :  Why,  then,  if  assent 
or  dissent,  subsequeiit  to  a  session,  shall  be  so  A 
fi^toal,  may  not  any  asseiit,  before  a  session,  bef  as 
effectual  ?  If  there.be  a  restriction  in  a  governor''^ 
commission,  with  respect  to  particular  acts,  and  the 
restriction  be  not  observed^  his  assent  ii  a  nullity : 
this  is  ia  the  nature  of  a  precedent,  royal  dismnt. 
Why,  then,  diould  not  a  precedent,  royal  assent 
be  effectual  ?  Sir  Philip  Yorke  and  Mr.  Lutwyehe 
were  clearly  of  the  above  opinion,  on  the  point  of 
restrietion* 

The  discretion  in  passing  acts  of  parliamenty  or 
not,  is  a  royal  incommunicabk  prerogative  j  but 
not  so  as  to  acts  of  assembly*  Such  discretion  may 
be  communicated  to  a  governor*  The  statute  of 
Henry  VIII.  relates  only  to  the  mere  execution  of 
the  royal  wilL  The  idea  of  a  provincial  legislature 
to  be  kept  up. 

It  is  a  very  slight  objection,  that  the  king's  name 
was  usedy  after  his  demise;  his^name  was  ufmeces^ 
sarj/y  and  utile  per  inutile  non  mtiatur.  The  royal 
name  is  not  used  in  the  acts  of  New  York,  or  Vic- 
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ginta*  What  is  aaid  of  the  abatement  of  the  writ 
of.simimoas,  I  do  not  understand.  Fungitur  ^j^lchy 
vlien  returned^  and  the  qnaiification  performed. 
What  is  said  of  prorogation  and  dissolution,  is  a 
mere  mistake ;  they  may  be>  imd  usually  are,  in  the 
gOTemor's  name. 

Next  consider  the  statutes. 

All  commissions  continued  in  full  foroe  and  vir« 
tue  for  six  months :  continuance  and  suspension  ^re 
as  opposite  as  motion  and  ^e&t.  If  there  was  a 
coi^biBiiiance  fcKT  six  months,  there  couki  be  no.sus- 
penmoM  witbtn  ttiat  time. 

Full  force  and  virtue.  Fknum  est,  cui  nihil  addi 
patesU  cui  nihil  deest  secundum  nwdum  sua  capaci^ 
kUis;.  but  if  the  gairernor  could  not  meet  the 
asseoibly^  and  pass  acts  under  hia  ceoimissfton^ 
Acre  was  sonellung  um^if^,  and  the  commission 
was  not  continued  ixi/uU  force :  a  conclusion  di- 
rectly against  the  statutes.  If  the  goiiernor  had 
authority,  to  meet  the  assembly^  it  was  exercisable^ 
vanaenisn  est  potentia,  qua  non  in' actum  vemt^ 
2  Co.  51.  The  assertion  of  a  power  unexercisable, 
is  a^  coalmliction ;  but  it  is  ssM  the  power  was 
exeroisable  only  in  the  name  of  the  queen.  The 
absurdity  is  the  same,,  because  the  capacity  to  ex;- 
ercise  the  power  is  made  to  depend  upon  an  im» 
possibility,  the  knowledge  of  an  event  unattainable, 
by  apy  human  means«  The  law  expects  no  mi- 
racles ;  it  is  satisfied  with  human  pradmice«    Casus 


3ia  opinions  of  iqftke  Colonic 

fortuitus  nonest  sperandtis  (erpecfandus),  et  nemo 
tenetur  divinare^  4th  Co.  *iT.  c.  66.  Litt.  Rep*  9S. 

The  governor,  it  is  said,  has  no  exclusive  authO'' 
rity,  &c.  Exclusive  of  whom,  or  what  ?  I  do  not 
understand  what  is  meant  by  the  term. 

Blackstone  quotes  from  Hale  and  Bracton« 
Principiumj  caput,  et.Jtnis,  not  applicable  to  an 
American  assembly,  nor  even  to  parliament  at  this 
time. 

Julius  Crispinus  obftrves,  distinguinda  sunt  tern* 
pora,  mutatuta  enim  hominum  conditione,  mutate 
sunt  et  sanctionesy  nam  pluvimd:  reguia  prisds  tem^ 
paribus  accommodce,  nostris  sunt  alienm. 

Queen  Anne,  on  the  11th  of  March,  1701,  met 
the  parliament  that  was  sitting  at  king  William's 
demise,  under  the  statute.  The  lords-justices  met 
the  parliament  after  the  death  of  queen  Anne,  un- 
der the  statute,  George  II.  met  Uie  parliament 
that  had  been  summoned  by  his  fother.  Should 
there  be  a  dissolution  of  parliament  by  effluxion  of 
time,  it  would  be  renewed,  and  meet  under  the 
statute. 

Statutes,  accommodated  to  the  times^  have  con- 
troled  the  rule  in  England :  in  America,  it  is  not, 
with  any  degree  of  propriety,  applicable,  where  the 
king  is  necessarily  absent  from  the  assemblies^ 
where  what  is  done  in  the  royal  name  is,  for  the 
most  part,  done  by  a  deputy ;  where  in  the  great 
point  of  pissing  laws,  discretionary  powers  are  fre« 
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q neatly  intrusted;  where,  as  has  been  shewn,  there 
can  be  no  defect,  on  the  principles  of  the  common 
law,  in  acts  4»f  government  performed  before  no- 
tice of  a  royal  demise ;  where  the  powers  of  go- 
vernment, for  sir  months  after  a  royal  demise,  are 
by  statutes  continued  in  Jull  force,  terms  which 
exclude  all  idea  of  suspension,  cessation,  and  de« 
feet;  where  those  powers  are  therefore  always, 
during  that  period,  exercisable;  where,  conse- 
quently, the  validity  of  the  eiterciBe  casmot  depend 
upon  an  impossible  observance.  Qaamh  iew  ati* 
qmd  alicui  concedit^  concedere  videttir  et  id,  sine 
quo  res  ipsa  valere  uon  potest.  Co.  litt.  S6. 

An  aiding  act,  it  is  said,  passed,^  in  Vir^nia ; 
therefore  a  similar  provision  was  neeessary,  in 
Maryland.  A  serious  answer  to  this  remark  would 
be  ridiculous;  but  I  cannot  help  observing  how 
little  care  is  taken  to  avoid  inconsistency.  It  is 
admitted,  that  process  stood  in  need  of  an  aid,  but 
the  Virginia  law  includes  pit^cess  as  well  as  a^ts  of 
assembly.  That  the  act  of  1751  is  relied  upon  ia 
astonishing.  The  statutes  extend  to  a  royal  de* 
mise,  but  a  proprietor's  death  was  no  more  thought 
of  by  parliament,  than  the  death  of  any  other  peiw 
son,  who  might  happen  to  appoint  an  attorney. 
The  act  of  1751  very  properly  aided  process  as 
well  as  acts;  but  though  the  act  of  1751  is  nothing 
to  the  purpose,  for  which  it  has  been  dted,  yet,  in 
another  view,  it  is  not  immaterial.  Consider  the 
preamble  of  this  act,  and  the  rule  of  construction: 
the  intention  or  will  of  the  legislature  deducible 
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from  the  whole  act,  of  which  the  preamble  is  part^ 
constitate  the  law.  There  can  be  no  doubts  but  it 
was  the  will,  or  intentian,  of  the  assembly  in  1751, 
that  law^  which  should  pass  after  a  proprietor's 
death,  siioald  be  aided  as  well  as  process.  Id  or« 
der  that  this  parpocet  might  be  attained,  the  act  of 
1751  enacted  only  that  the  gevemar**  camtHi^i^n 
should  remain  infbrcej  so  that  as  far  as  the  Dense  of 
the  assembly,  ia  17^19  is  of  weight,  it  follows,  that 
preserving  the  governor's  commission  is  suffickat 
to  preserve  the  power  to  msike  laws ;  wlierefore  it 
may.  be  inferred,  from  the  manner  of  the  proviskm 
made  by  the  act  of  1751,  to  have  been  the  qpinioA 
of  the  assembly  that  the  act  of  1 701  was  in  force. 

With  what  licence  are  principles  r^pected,  and 
adopted,  umflato? 

Above  one  hundred  aets  have  recognieed  the 
force  of  the  act  of  1 701 ;  but  these  clear  indications 
of  the  sense  of  different  legislations  we  siighted, 
the  sense  of  the  legislature  is  supposed  in  one  in* 
stance  only,  and  this  (me  instance  is  repiieaeiiled 
as  a  conclusive  proof. 

The  argument,  from  the  number  of  supple- 
meotary  and  dependant  acts,  and  therefore  of  re-* 
citais,  need  not  be  insisted  upon  here*  These  acts 
are  so  many  legislative  declarations,  to  wbkh  all 
ooght  to  give  credits  Popt  Rep.  79*  The  aols  that 
passed  in  June  1703,  Oct.  1703,  in  April  1704> 
shew  the  sense  of  these  assemblies ;  for  no  new  rfvik 
of  election  issued  till  after  April  session,  1704^ 

If  the  act  of  17Q1  he  void,  we  ha^e  do  religious 
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estttblhltm^t^  ridrtectbfs  of  v^estrtfej?;  Vfh^x  is  tb 
becdtne  ortb<«  ciiureHf^;  gleti^s,  dbtifttidTtirtc^;'  pQN 
ehsbe^  by,  Of'  fh>itir  tbetti,  teasers;  ^.  jttdgfyiMts; 
eonyietidfls^  deteritfiitaitiDni^'  Bdbre  tte  gorerdor 
atid^<ftimd)^  a^sefll^ttimt^,  I^arfsH'itf^isterl^;  &\;.  ? 

What  will'  beoome  of  dlli  tUdifi^  nfost  iMlfcfraiftf 
tbM  {l«sM<d<tbe  ^  of  J^tli^,  1^191  atid'tbe  afets^de* 
penrittift  irpoii'th^m ;  fbr  the  sts^eritbty  tb«d  met^oii 
wYit^'  of  dcK^iM'  tbttt'  had'  idM«d*  iti  th«  WiUg^sf 
mmiief  ?  Tb«  gOv^ttiof  derivcfd*  hi*  authority  ft6di 
the^  Httg^s  cofmtri^I^fi;  J6rd^  B^ed}<;t'  dtetf  oft 
Good'Pridhybefafe;  his'sonjlitd-Charies,  w&i'af 
prMe^tant ;  thef  didftbility*  vrtiSfeh  \tmsthe  cAnse  of 
thfe  roya)  assumption,  vf^s  remored;  the  cMtMletf^ 
oPtbe  praviiH!fe  badU  futt  opfe^^tioii';  lord  Chlirle'i^ 
was  restbred ;  be  becaitf^  supiretfie '  mug^st^M^  in* 
toco  regis';  laws  and-  process  WWfe  M  be  ift^hir 
naitte;  gov^hficnrHart^sccMttMii^dd'framtbe  croMi 
wtaft  di^tfenttimd^^  a  new  coiamfi^iioH '  fi^Onsf*  l6l^' 
CbflOflesr  paMedUhe  5tHh'of  Mtiy,  1715.  Oft  Hie 
pfiiieifiA^  of  tlft  object  ion,  all  th^  aMd^  thai  <  passed - 
theSd'of  Jiiife,  Ififf^  aifd^he  dep^mdetit  aots;  afe^ 
void^  Heware  witts  to  be -proved 'crrer  agnhii  ad« 
ministrations  to  be  granted  \  proceedings  of  delei 
,  gates  mure;  titk^  aflbct«d  by  the'  enrolment'  act 
n^viMli}  itfaisn  ate^  the  c<mrtst  to.  meet}  S^%  Sf6(u} 
WBm>  i»t»^  be'  doife  t^preirenti  piajfiitfg*  the  very' 
dtfvit?  QjOamperlcuioswn^esti  rewmamii^inusitatar 

if^erel* 
Sbiriw getfllemetf iriUf tare  a ^eat deal tbd^^ as 

y 
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legislatonr,  and  lawyers.  Unhappily^  as  legislators 
they  cannot  remedy  the  inconvenience ;  for  a  re- 
enaction  of  the  laws  will  not  be  spfikient,  and  a 
confirmation  would  hare  a  retrospective  operation^, 
which  they  are  principled  against.  A  word  or  two. 
on  tl>e  matter  of  relation  or  retrospect. 

If  an  act  pass  the  last  day  of  a  long  session,  ahd^ 
nothing  expressed  in  it  to  control  the  relatidb,  it  is^ 
in  notion  of  law,  an  act  of  the  first  day  of  the  session , 
but  yet,  I  think,  the  rule  /e^  normam  imponitfutum^ 
is  a  very  just  t>ne,  when  the  application  corresponds 
with  the  reason  of  it  It  would  be  cruel  and  uo^ 
>ust  to  punish  an  action^  indifierent  when  done,  as  a 
crime,  by  a  retrospective  law.  Moneat  ks  oporiet, 
priusquamjeriat ;  but  the  confirmation  of  the  act 
of  1701  is  clear  of  this  imputation,  for  no  person 
who  did  not  comntiit  a  breach  of  it  would  be  liable 
tO[  the  little  penalties,  and  none,  who  did  commit  a 
breach,  could  prcfperly  allege,  that  he  thought  the 
action  Iawfiil>  because  no  one  doubted  the  exist* 
ence  and  validity  of  the  law.  Reus  est,  cujus  tneus 
est  rea.  Besides,  all  this  tenderness  is  affected^ 
since  there  cannot  be  a  case  of  punishment  to  be 

inflicted* 

All  aiding  acts  are  retrospective. 

Suppose  a  law  had  passed  in  170l>  inflicting  the 
pains  (tf  death  on  the  crime  of  burglary,  and  a 
trial,  conviction,  and  execution,  before  notice  of. 
the  king's  demise.     On  the  principle  of  the  objec* 
tion  (vide  wliat  is  said  by  Persey  in  the  year-book 
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at  large,  above  cited),  the  executioner  would  have  ^ 
been  guilty  of  murcler,  the  judges,  governoi-^  >nd 
council,  accessaries,  and  yet  each  would  have  per- 
formed his  dyty.  *  This  would  be  more  cruel,,  and^ 
unjust,  than  even  a  clear  retrospective,  act,  inflict- 
ing a  little  penalty  on  an  action,  supposed  by  the, 
agent,  at  the  very  time  of  doing  it,  to  be  unlaw- 
ful.      • 

Military,  as  well  as.  civil,  commissions  were  con- 
tinued by  the  statute  in  full  force  and  virtue.  Sup- 
pose a  court  martial,  trial,  condemnation,  and 
death,  inflicted  before  notice  of  the  royal  demise/ 
This  may  have,  probably,  happened ;  what  a  deal 
of  employment  for  Jack  Ketch ! 

To^  conclude*  Suppose,  according  to  the  rule  in 
Plpwden,  the  case  stilted,  and  the  question  put  to 
the  parliament  that  passed  the  above  statutes — ^You 
have  enacted  that  all  commissions  should  continue 
in  fuU  force,  &c..  and  therein  included  the  commis- 
sions of  American  governors:  it  was  the  duty  o£ 
theibe  ^overaors  to  act,  in  his  majesty's  name,  during 
his  lifetime*  Did  you  mean,  that  what  they  should 
do  in  his  name,  at  a  time  when  they  could  not  know, 
by  any  human  means,  that  he  was  dead,  should  be 
void,  because  they  were  not,  by  some  miraculous 
iatierposition,  inforjiied  of  the  king's  demise  ? 

Ne.  It  was  at  first  said^  that  all  the  supfilement^ 
avy  and, dependent  acts  were,  yoid,  as  well. as  th^ 
act.pf  170J  }bu.t  JLt  seepis  tbat^he  contrary  is  to  b^ 
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oontendedl  fbr^  in  order  to  lessen  the  weight  of  the 
atgnment J  ab  inoottDefiitntia* 

The  former  position  was  more  consistent.  If 
the  act  of  I7OI  was  origindly  yoid»  Mid  none  of 
the  supplementary  or  dependent  acts  hanre  eoii« 
firmed  it^  these  acts  are  void ;  for,  as  said  above^  it 
is  the  wiH,  or  intention,  of  the  legislature,  which  coo* 
stitutes  law.  Without  execution,  the  law  is  a  dead 
letter;  the  execution  must  be  agreeable  to  the 
legislative  will.  Technical  words  are  not,  bb  in 
the  limitation  of  estates,  necessary  to  express  their 
will.  When  one  act  is  supplementary  to,  or  de- 
pendent upon,  a  prior  act,  the  oonstrocCiofi  is  on 
both,  the  will  being  deduoible  from  both :  if  tho 
fbrmer  law  be  rejected,  the  execution  of  the  latter 
law  will  not  be^  as  it  onglak  to  be,  agreeable  to  the 
legislative  will.  Wberekfre  either  the  sitpplement- 
ary  and  dependent  acts  had  confirmed  the  orighiai 
act  of  1701,  or  they  are  void.  What  is  implied  in 
a  law,  i»  as  effectual  as  wfaAt  is  expressed.  The 
rule,  eapressio  earum^  qum  tadte  ituuntf  fril  cp^nn-^ 
tur^  is  as  appKcaUe  to  this,  as  to  any  subject.  It 
h  agreed,  that  the  actctf  I7OI  migtit  have  been  ex^ 
pressdy  confirmed :  a  confirmation^  neeessarily  im« 
plied,  is  as  strong,  as  an  express  one;  and  what  can 
be  more  necessarily  implied^  in  a  lajw,  than  that 
which,  if  not  supfdied  in  construetioii>  must  en- 
tirely destroy  it  ?  I  refer,  in  general,  to  caies  eif 
eonstruction,  which*  are  toa  numerous  to  be  ap* 
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^ed  bere.  The  principle^  mad  not  the  letter  of 
a  detennifiation,  is  die  authority  irf"  it.;  and  on  this 
ground^  I  iqppreheiid,  there  nay  he,  whether  any 
case  in  point  oaa  be  fomdj  or  not^  an  implied  con- 
firmation* 

I  have  avoided  tidying  notice^  fiurthor  than  I  was 
kA  to  do  by  Ist  Vent.  15.  of  What  has  beai  done 
in  times  of  great  danger  or  tarbulrace,  because  I 
think  such  instanoes  rather  show  the  distemper 
than  the  constitutioB  of  the  state }  but  as  some* 
thing  of  this  kind  has  beeQ  indistinctly  8f)ok<Hi  o^ 
I  will  add  in  what  maimer  parhamests  have  been 
convened  upon  accessions  to  the  throne. 

The  first  writ  of  summons  of  Ae  cosuaons,  now 
eKtant^  was  in  the  46lfa  year  of  Henry  the  Third. 

Edwmd  4he  First  was  in  the  Holy  Land,  at  the 
time  of  Ae  demise  of  his  father,  Hbnry  the  Third. 
On  returning  to  England,  he  was  crowned  the 
14th  of  August,  I2T4>  near  a  year  and  ahalf,  after 
his  felher's  jdeadu  Soon  after  his  coronation^  he 
called  a  parliameirt. 

£dwArd  the  Second  issued  new  writs.  He  beiqg 
deposed  by  padiament,  and  compelled  to  resign, 
was  sucoee&d  by  his  son,  Edward  the  Third,  who 
met  the  parliament,  that  had  been  called*  in  bis 
father's  name,  and  had  deposed  him.  This  parlia- 
ment continued,  for  about  one  monA,  after  Edward 
the  Third's  coronation. 

Richaid  tho  SeoQnd«-*new  writ  of  summons, 

Henry  tiie  Fourth  met  the  parliament,  that  ha4 
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been  called  by  Richard  the  Secoxid.     Henry  the 
Fourth  had  summoned  a  parliament,  to  meet  the 
24th  of  March,  1413.     Whether  Henry  the  Fifth 
•met  thi5  parliament,  or  not,  is  doubtful. 

Henry  the  Sixth  issued  new  writs. 

Edward  the  Fourth  issued  new  writs. 

Edward  the  Fifth:  nothing  done  in  his  lime. 
He  was  born  in  a  sanctuary^  and  died  in  a  pri£k>n. 

Richard  the  Third  issued  new  writs. 

Henry  the  Seventh,  the  same. 

Henry  the  Eighth,  the  same. 
'  Edward  the  Sixth,  the  same. 

Mary,  the  same.  On  her  marriage,  a  new  writ 
issued,  in  the  name  of  Philip  and  Mary. 

When  Mary  died,  the  parliament  was  isitting, 
17th  Nov.  I668y  and  proclaimed  Elizabeth. 

Elizabeth  issued  new  writs,  1st  Dec.  1558. 

James  the  First  issued  new  wri^s. 

Charles  the  First,  the  same. 

The  convention  parliament  began  25th  of  April, 
1660.  Agreed  in  a  committee  of  both  houses,  to 
proclaim  Charles  the  Second,  8tb  of'May,  I66O. 
He  was  accordingly  proclaimed,  30th  of  May. 

Charles  the  Second  met  the  convention  parlia- 
inent. 

James  the  Second  issued  new  writs. 

What  happened  at  the  Revolution  need  not  he 
mentioned. 

Queen  Anne  met  the  parliament,  that  was  siti 
ting  at  king  Williatp's  detoise,  under  the  statute. 
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George  the  First.  The  lords-justices  met  the 
parliament;i  that  had  been  summoned  by  queen 
Anne,  under  the  statute* 

George  the  First  died  at  Osnaburg,  llth  of 
June,  1787.  An  account  of  his  demise  was  re- 
ceived the  14tl)  of  June.  On  the  fifteenth,  the  par- 
liament met,  was  prorogued,  by  commission,  to 
the  27th  June,  17279  when  the  session  was  opened, 
by  George  the  Second.  17th  July,  prorogued  to 
the  S9th  of  August.  On  the  7th  of  August, 
'  1 7S7f  dissolved,  and  new  writs  issued. 

I  have  not,  above,  insisted  upon  the  act  of  1704, 
though  that  alone  may  be  sufficient  to  establish  the 
act  of  1701,  because  hardly  any  thing  can  be 
suggested,  which  will  not  occur  to  every  one, 
whose  business  it  is  to  consider  subjects  of  this  na* 
ture,  and  shall,  therefore,  only  observe,  that  the 
practice  of  assemblies  enforces  the  act  of  1704; 
for,  at  different  periods,  before  1704,  the  assem- 
blies renewed  the  acts  that  had  passed,  and  having 
determined,  which  of  them  were  convenient,  and 
inconvenient,  by  an  act  similar  to  that  of  1704, 
declared  the  former  should  remain  in  force,  and 
that  the  latter  should  be  repealed.  From  this  cir- 
cumstance, the  intention,  or  will,  of  the  legislature, 
may  be  strongly  inferred.  I  have  also  avoided  a 
particular  application  of  the  supplementary,  and 
dependent  acts.  The  detail  would  be  very  prolix, 
and  throw  no  new  light  on  the  question ;  but  there 
being  one  dependent  act,  of  a  peculiar  nature,  I 
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jsl^ali  niaJ^  ft  sliQst xecn^rk  npQn  it:  Imc^w<the 
^act  .of  1713,  .cap.  \0y  mhidi  ^oes  tnpt  €s^pre3al(^ 
mention  or  refer  to  the  act  of  $1 701,  buttf^mots,  in 
general  tqrj«i3,jthia^t  ajaiiiwftter,.law|fu%  indiK^^  or 
it^qpiiited,  .sth^U  bdiVe  a  iprApOQtig^^ble  p^ift  .qf  Ahe 
^,Iba*  ofitcrbd^QO  per  poll,  GQi»puti(^itbejlme.(i^ 
.the  4^.Qf  ihis  indqctiap,  rto  the  iaynjg  tbe  Awy, 
.&c.  yid.  the  .aot.  The  will  of  the  Jegi^Uttore 
.Coxuitit;pte3  (the  l^jy.  By  t^is  fiqt,  >r  a.wini^ter^oiilji 
^QPifi  (the  who^e  y^r  cg^cept  .o^ne  day,  ^  w^Uld 
be  intitled  to  fite  40  Abs.  pf  tobacco  .ji^qr  p^ll^  |^r 
dedactiog  tfor  ibat  4ay.  According  Ao  the  olgec- 
^iou,  .if  ;(he , minister  should  coropletely  i^rve  for  the 
.whole  ye9<r,  he  would  be  intitled  tp  AQtbi^g*  Tbst 
tbere  abould  be  pjUrts,  wiUic^t  a  .wboW^  i»U^t 
pftrts  of  OQtlung,  is  ^  xiew  discovery.  If  o|l:^ct;(^, 
that  the  acjt  of  1701  ibeing  void,  fthe^e  .can  t^cijo  in- 
Qurobeiit,  then  tbere  m«9t  jalw?y^  be  i^  v^caQcy^  wd 
the  40  lbs.  of  torbacQoper  pqU  ib^e  e)^ejrwrtly  ^pli^ed, 
iinder  the  ^ct  of  1706,  cap.  ?♦.,  b»t  to  what  ^ijd  ? 
If  ob^ecited,  thifi  $tQl;  is  YQJd»  Abm  l]be  arguf»fint  4^b 
inconvenimtia  m^  h^y^  its  full  jfoyrce* 

p.  D. 

Thixd*  The  Opinion  on  tie  mme  sts^ct,  by  Mr^ 
fVillirm  JP^cay  <^n  eminent  Jmjfar  qfM^rjfimd^* 
Casc-TT-The  proiviuce  of  Maryl^i^  was  in  Abe 

f  Xet  ^ee  (he  QpJAioDpf  those  iixvnovtal  lavvjers^  ^e^ftttoraey 
and  solicitor,  Yorke,  and  Talbot,  upder  the  head  of  the  gOTjernor 
T.  No.  6;  vv herein  they  avow  their  judgment  to  be,  thBt 
f<  laws  passed  by  the  governor  appointed  by  the  lords  proprie* 
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.hands  qf  the  crown  in  <the  reigns  of  king  William^ 
andiqueen  Anne.  A  general  assemhJy^  in  the  time 
of  William,  bad  been  legally  chosen,  by  the  kiug'^ 
vKrit  of  election  and  wmmons:  king  William  died 
on  the  8th  March  1701*9 :  mthout  any  fresh  ^rit 
of  eiectien  md  wawums^  the  assembly  afterwards 


ton,  in  their  names,  oflerthe  eale  [of  Carolina],  and  before  ao- 
Mfifi  Hereof  2S[m^  in  die  |>royiiice,  are  of  the  same  validity^  aa 
auch  liurs  would  have  .be^,  if  they  had  been  jtasaed^  in  like 
i|iai|Deii  liefpre  S9<jh  sale :"  now,  98  every  dMiis^  imports /rai»- 
fer,  the  demise  of  a  pi:ovince  by  salet  is  the  same,  in  contempla- 
tion of  law,  as  the  demise  of  a  kingdom,  by  the  decease  of  the 
'king;  and  notice  of  the  demise,  by  decease,  is  as  neoeasary,  to 
.dfact  the  legal  object,^  QoUQe.^f  ihe  transfer ,  by  sak.  The 
i^ophiatry  of  Mr.  Faca'a  cjpiiaon  conaists  in  thiify  that  he  reasons 
the  qii^tion,  as  if  it  w^re  concerning  the  supreme  legislature, 
and  not  a  local  legislature,  having  local  usages ;  and  the  local 
usages  of  the  assembly  of  Maryland  appear  above  to  have  been 
different  from  the  law  of  parliament;  depending,  peduipe,  much 
more  upon  the  Qontijnuanee  of  the  goveancur,  than  "upon  the  U& 
.of  Mie  Wiig;  and  we  toayaoe  bow  atr<mgly  this  notion  had  takion 
hold  on  tl^e  minds  oflawjwrs,  in  the^destion  at  New  York,  upon 
the  dissolution  of  the  assembly,  by  the  discontinuance  of  the 
governor.  The  attorney  and  solicitor-general,  Yorke,  and  Tal- 
bot, we  have  seen,  argued  their  question  upon  common  law 
•pmciples ;  ao.did  Mr. DulaQy  of  Maryland ;  ipDid  he;,  like  them, 
iiWiil^ltfd  |o  )c^ep  the  aittention  fi^d*  throughout  the  argu- 
jnepty.to  %\Mt  natuxNe  of  the  question,  as  it  related  to  a  local  legis- 
lature. It  is  easy  for  judges,  sitting  in  Westminster-hall,  to 
say — we  will  take  n6tice  of  the  king,  who  telgos  over  us:  but 
what  notice  ean  judges  take,  at  the  distance  of  three  thousand 
mies?  They  onuat  argue  ey^ry  question  upon  comvion  law 
priiMHI^ei,  srhicib  never  require  impossibilities  of  any  one. 
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met,  and  on  the  16th  March  1701-2,  made  and 
enacted  the  contested  law,  commonly  called  the 
forty  per  poll  law. 

Qucere. — Is  this  forty  per  poll  act  a  law  or  not  ? 

The  king  being  the  fountain  of  all  judicature,  the 
writ  of  summons  of  the  parliament  issues  in  his 
name,  and  by  his  authority ;  and  the  parliament 
comrHenceSy  and  is  keldy  by  such  writ  of  summons: 
all  commissions,  civil  and  military,  flow  from  him : 
and  all  process  in  the  several  courts  of  justice  pro- 
ceeds from  him  and  in  his  name.  At  common  law, 
therefore,  upon  the  demise  or  death  of  the  king, 
the  writ  of  summons  abated,  and  the  parliament 
was  dissolved ;  all  commissions,  civil  and  military, 
were  determined;  and  all  process  in^the  courts  of 
justice  abated,  or  discontinued.  To  prevent  the 
inconveniency,  delay  and  expense  of  a  general 
abatement,  or  discontinuance  of  process  in  the 
courts  of  justice,  an  act  was  passed  in  the  time  of 
Edward  the  Sixth;'  but  not  being  large  and  com- 
prehensive enough^  the  act  of  1  Anne,  cap.  8.  was 
afterwards  enacted.  The  continuance  of  all  pro- 
cess in  the  courts  of  justice  by  the  act  of  Edward 
the  Sixth,  after  the  demise  of  the  king,  did  not  in- 
vigorate, or  impliedly  revive  the  patents  of  the  jus- 
tices, or  commissions  of  the  judges.  This  was  a 
mischief,  which  called  for  redress ;  and  hence  the 
statute  of  the  7th  and  8th  of  William  IIL  cap. 
27,  which  being  local,  and  not  reaching  the  plant- 
ations,   was   afterwards   extended   by   the  above 
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act  of  1  Amie^  cap.  8.  Another  mischief  demand^ 
ed  redres»  ;^-^the  dissolution  of  the  pariiaijient  by 
the  abatement  of  the  writ  of  summons  upon  the  de- 
mise of  the  king :  wherefore  the  act  of  7  aud  8  Wil- 
liam IIL  cs^.  15.  was  enacted.  This  act  is  ex* 
pressly  confined  to  Great  Britain,  and  not  extend- 
'  cd  to  the  plantations. 

By  virtue  of  the  provisions,  in  the  above  several 
statutes,  I  admit,  upon  the  demise  of  king  William, 
the  proceedings  in  our  courts  of  justice  were  not 

•  abated  or  discontinued :  and  I  sdso  admit,  the  com- 
missions in  this  province,  civil  and  military,  were  not 

'  determined :  but  I  hold  the  assembly  was  dissolved. 
I  lay  out  of  the  case  the  act  of  7  and  8  William 

•  IIL  cap.  I5y  which  provides  against  the  dissolution 
of  the  parliament  at  home.  I  presume  no  gentle- 
man of  legal  knowledge  will  oppose  it  against  me : 
the  act  being  looal,  and  not  extending  to  the  plant- 
ations. 

The  common  law  operates  till  suspended  or 
abrogated  by  statute :    upon  the  demise  of  the 

•  king,  the  writ  of  summons  of  the  parliament,  at 

•  common  law,  abated,  and  the  parliament  was  dis- 
solved.    I  ask,  upon  the  demise  of  king  William, 

'  what  statute  prevented  the  abatement  or  disconti- 
nuance of  the  writ  of  summons,  by  which  the  as- 
sembly of  this  province  was  then  held  ?  if  no  sta- 
tute existed,  the  common  law  attached,  and  the  as- 
^mbly  was  dissolved. 
\  have  been  told  a  gentleman  of  a  vefy  respect* 


idile  diaeacter  fafts  given  a  diffepent  opkiidD,  uA 
relies  ii|pott  the  aot  of  7  and  8  of  Wiltiaoii  cap.  f7> 
(«S8tended  to  the  plantations  by  tbe  act  of  1  ADne» 
cap,  fi.)  which  enaote,  that  all  commissiooa^  ciTil 
aad  military,  shall  remain  in  full  fofce,  for  si& 
mtniths,  after  ibe  demiae  of  the  king. 
'  I  grant  tbe  commission  of  the  gavernor  upcm  the 
.dealjh  of  king  WiUiajOEi  did  not  cease  or  determine: 
l.aUo  gruA^lhat  the  governor  is  inviested.with  the 
rpqwers  of  summoning^  proroguing^  and  dissohnng 
tbeasaambly:  but  theae  coBcessicois  cannot  inffla- 
enoe  4;be  ioade. 

Wiben  we  speak  of  Ahe  powers  of  the  goveeniftr  to 
msmwiy  pmrogue,  and  dissohe,  we  ought  to  he 
explicit  kk  our  ideas*  The  .goTenonr  has  ao  roxAr- 
w^  Authority  in  this  departneut  of  kis  office:  tbe 
writ  x}(  s^Mnmocts  for  an  oasena^bly  issues  in  the 
bmg's  name  tested  only,  by  Ae  governor:  ilie 
prorogation  is  made  in  the  king's  name,  and  so  is 
*the  disfiolution. 

Tbe  assembly,  then,  being  held  by  the  hinges 
wrjt  «r  sus^mons,  what  avails  the  s^iUing  com* 
^vnissiou  of  the  gmemor  iupon  the  point  .of  abate- 
ment or  discontinnaajce  ?  The  ^WFit  may  abate 
^vAtfaaut  affecting  the  commission:  tbeBe  is  no 
filadung  or  repugnancy:  a  summoiis  might  faa«e 
issjuied  for  a  new  aasenbly  in  tbe  name  of  queen 
Anne^  and  every  powier  mtg^  have  been  .exerted 
consequential  upon  such  cpmmiesiefl* 

The  argwnent  cannot  he  rested  Q{>on  the  gene* 
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ral  operaliotf  of  the  goveraor^s  cocnmistioii  to  sum* 
mm^  prorogue,  and  dissohif  ;  for  t^se  povvreiti,  with 
respect  to  tbe  parMftitieiit  athome^  upun  the  demise 
of  the  kmg*,  devolve  upon  bis  successor :  and  yet, 
at  commoDf  law,  the  sueeessor  coold  not  proceed 
upon  a  writ  of  summons  awarded  in  the  tiioe  of  the 
ptedeeeSBOr:  the  parliament  dissdWed,  and  a  neW 
writ  issoed;  I  observed  the  contintiance  of  ail 
pn^oess  in  the  several  courts  of  justice  did  not  pre- 
veM  a  determination  of  tbe  commissicnis  of  the 
judg69  upon  the  dieatii  of  the  king:  and  yet  no- 
process  conld  be  executed,  wi|;bout  judges^  aad 
officms^  Vpon  what  principle,  then,  shall  ^e  mere 
continuance  of  a  commission  invigorate  a  prooe«^ 
whicb^  at  common  law,  npon  the  event  of  the 
king's  death,  ceasedand  iktennined  ?  But  to  men-^ 
tiori  a  case  more  analogons  to  tbe  present.  The 
statate  of  Edward  the  Sixlli  extended  only  to  cioil 
suits:  cWyimmI  proceedings^ WCTO l«f)^  as  they  stood 
at  common  law,  and  upon  the  demise  of  the  king 
abated  or  discontknued.  Tbe  act  of  9  and  9^^  Wil^ 
liam  III*  cap.  87*  continued  all  commiasions  for  stas 
acmtbs^  &e«  Did  the  subskting  commimom  of 
^judges,  aft«r  the  demise  of  the  king,  prevent  ai> 
abatement  or  discoatinoance  of  crmkad  prooess  ? 
Ge«kL  tbe  comrla.of  jvdKcaMre  proeeed  tfpon  a  m« 
maud  process  awtfijad  in  the  time  of  the  deceased 

Upg?  Nov    Tlie  parliament  WIS8  aware  of  this,  in 

* 

tiietime  of  Anne^  and  pro? ided  against  the  mischief^ 
by  an  express  statute.    The  court  of  King^s  Beach 


534  Opinions  of  IQfthe  Cohmal 

is  authorised  by  commission  to  issue  criminal  prp^ 
cess :  the  governor  was  authorised  by  commission 
to  issue  a  writ  of  summons :  the  criminal  process 
issues  in  the  king's  name,  tested  by  the  court  of 
B.  R.  The  writ  of  summons  for  an  assembly,  issued 
in  the  king's  name,  tested  by  the  governor :  the 
(Commissions  of  the  judges  of  B.  K,  subsist  after  the 
demise  of  the  king :  the  commission  of  the  governor 
also  subsisted :  but,  upon  the  event  of  the  king's 
death,  before  the  statute  of  ^nne,  the  criminal  pro* 
cess  ceased  and  determined,  and  the  court  of  King's 
Bench  could  not  proceed  upon  it.  What  shall  pre* 
vent  a  determination  of  the  writ  of  summons^  or 
warrant,  after  proceedings  upon  it  ? 

The  king,  in  judgment  of  law,  is  a  body  politic, 
to  prevent  an  interregnum.  The  powers  of  govern.* 
ment  lodged  in  the  crown  do  not  drop  upon  a  de- 
mise,  but  are  instantaneously  handed,  to  the  sue*-:' 
cesser,  without  any  cessation,  or  intermission :  the: 
power,  therefore,  to  summon,  prorogue,  and  dis» 
solve  the  parliament,  devolves  as  a  subsisting  power 
undetermined* 

Before  the  act  of  William,  cap.  27«  the  pqwers  of 
government  delegated  to  the  governor,  upon  the 
death  of  the  king,  determined  with  the  commission: 
and  of  consequence  the  pdwer  to  summon,  pro* 
rogue,  and  dissohe  the  assembly,  ceased.  After 
the  above  act  of  William,  the  commissioa  of  th# 
governor  did  not  fall  upon  the  demise  of  the  kiiig> 
bat  remained  in  force  for  six  months.      Upon 
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the  event,  then,  of  king  William's  death,  the  power 
to  sumnumy  prorogue,  and  dissolve  the  assembly 
did  not  fail,  but  survived  and  existed  in  the  go« 
vernor  as  a  subsisting  power  undetermined. 

The  power  to  summon,  prorogue,  and  dissolve 
the  parliament  is  handed,  by  the  common  law,  as 
a  subsisting  power  to  the  succeeding  monarch :' 
the  power  to  summon,  prorogue,  and  dissolve  the 
assembly  of  this  province,  was  handed,  by  statute 
law,  upon  the  demise  of  the  king,  as  a  subsisting 
power,  to  the  governor. 

But  the,  succeeding  monarch,  notwithstanding 
the  subsistence  of  the  power  to  summon,  prorogue,  > 
and  dissolve,  canoot,  by  the  common  law,  proceed 
upon  the  writ  of  summons  issued  by  his  predeces* 
sor:  a  fresh  writ  of  summons  must  issue,  and  a  new 
parliament  must  be  called.  Did  the  statute  of 
William  give  a  greater  latitude  to  the  subsisting 
poiwer  of  the  governor  ? 

The  statute  of  William,  cap.  27.  is  enacted  in  ge- 
neral expressions :  all  commissions,  civil  and  mili* 
tary,  shall  remain  in  full  force  for  six  months  after 
the  death  of  the  king.  My  lord  Coke  observes,  in 
the  construction  of  a  statute,  we  should  always  ad- 
vert to  what  the  mischief  was  at  common  law.  . 

Before  the  above  statute  of  .William,  by  the  com- 
mon law,  all  patents  of  justices,  commissions,  civil 
and  military,  were  determined  by  the  king's  death ; 
and  the  defect,  or  mischief,  was  the  anarchy  result- 
ing from  the  want  of  officers  to  put  the  laws  in  ex-. 
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ecutioti.  This,  then^wa^tSie  misobief  thestattttte 
meant  to  provide  against :  and-  as  tlie  srai»e  ans^* 
eby,  uponthe  same  event,  prevailedn'n* the  plantai- 
tions,  the  act  of  William  Mras^  esfttended' by  the*  Ifit 
Anne,  cap.  8.  Not  a  syllable  is  d^opt,wil^. respect 
to  the  parliament:  nor  ie  tibere  any  gnonnd*  WbaA-^ 
soever  to  infer,  that  the  preventing  of  a  diB9olu<ioii 
of  the  parliament,  upon  the  dtemise  of  jthe  king, 
was  an  object,  in  contemplation,  when  the  above 
statutes  were  framed.  The  dissolutim^  did  tkA 
spring  from  the  determination  of  commissions :  tlie 
continuance,  therefore,  of  commisiuons ,  was  never 
meant  usb  a  prop  tx^  pariiamenti 

The  celebrated*  Blacfastooe  Iay«  d^wn*  the  Ikw^, 
that  a  parliament' may  be  dissolved}  by  the  demise 
.  of  the  cmwn :  for  the  king  being- coiibidered*  in  law 
the  head  of  the  parliament^^-cupe^V,  principium,  et 
JmU-^^^hA  failing,  the  whole  body  i»  esctinct. 
While  the  province  was  in  the  haifdS' of  the  cnoPWn^ 
I  ask  who  wtts  caputy  princ^ktm^  ^t-Jkis^  of  tbe  ge- 
neral assembly?  the  king,  or  bis  Uiq>uty,  the 
governor?  I  affirm  not  the  governor;  upon* no 
principle  can.  he  be  codsfdered  ut(;€Pput^  velprifHH-^ 
pium:  for  tihe  ags^nbly  cornneneeit  and  was  ^  held 
by  the  kifig's  wt-it  of  s«immons^  tinted  oiily  by  ^ 
goveriKtf :  nor  upon  atty  principle  can  he  be  con^ 
sidered  ut  finis-  of  the  general  assembly :  ^  upMi 
the  deaths  or  remawt,  of  a  governor,  the  assembly^ 
did  not^  in  law,  cease  and  determine,  bcrt  was  kept 
alive,  by  the  hing'^  writ^  apd  snbsisted.    OAy  tbm 


Ifing^  thaus  Go^ld  ]^si9e  be#a  ct^,  pm«^Mm^  ft 
fini$;  uppn  hid  desuM  a  4is6a|fitipa  folkHPa^r 

Tlie  oQJk>iiy  of  Virginiii  was  io  tte  baoda  of  tb» 
cNnynt  ii»>eH  39  this  province*  ia  (h«  mgm  of 
WHiiam  iHid  Aane.  UfM|n  the  4Mtb  oC  king  Wii^ 
lian*  the  aMembly  of  Vifgtni^  was  4i>9€A?ed:  a 
iirefb  writ  of  siunmons  wmAs  iua4  *  uaw  asaembly 
,was  called:  the  subsisting  commission  of  the;  go* 
Ter aor^  hy  virtue  <#  the  dttitute  ftf  William,  which 
coatinues  all  oommi^sioMi  eiril  and  military,  did 
not  prevent  a  dissehitim  s  and,  w  far  from  onteFi* 
taiaiag  any  such  idea  of  the  statate,  the  gei)«ral 
assembly  after^wards,  in  the  fmirth  year  of  queeii 
Anne,  passed  ^  an  act  fqr  ^he  oontimiiag  of  gene» 
ral  assemblies,  ia  case  of  the  dea(b>  or  damis^,  of 
her  majesly,  her  heirs,  or  sttccessarSp?  kc.  H^d 
the  statate  of  William  a  mpre  extensiva  influence 
in  Marylmid,  than  in  Virginia?  or  d^«3  it  operate 
diffiBrep^ly  in  different  CQlonies  I 

iisM^ing  then  observed^  that  the  4ssf«i]^)^  pf  ttni 
province  was  dissolved  apan  the  d<?ath  of  king 
William,  and  th^t  the  writ  of  sammons,  by  which 
it  was  held,  was  discontim^,  or  abaKd;  I  n^w 
lay  dpwa  the  position*  as  a  fanditinent^I  principle, 
that  »  parliament  cwaot  be  jlegally  convened^ 
without  (h0  king's  mrU  ^  summons.  And  |  fur^- 
tlwr  apsertt  th^  by  the  nndonbted  coiistitntion  of 
thi;  pr9vinfie*  whed  in  the  ha^ds  of  the  crown,  qo 
I9WS  Qopld  t>e  e9«pted*  withQHt  tha  ppnsent  of  tha 
freemeVf  Jegatty  4?atted  tQg^tbert  find  999Wbl#(l# 
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by  the  hinges  writ  of  summons:  I  do  not  expeeC  tor 
be  contradicted  in  this  assertion  of  the  lait;  but 
the  tact  is  stated  as  a  postulatum  in  the  case,  that, 
after  the  demise  of  king  William^  no  Jresh  writ  of 
summons  was  issued.  By  what  anthority,  then, 
and  upon  what  constitntional  ground,  was  the  as« 
sembly  convened,  which  enacted  the  contested  law 
of  1701.2? 

After  the  death  of  the  late  Charles,  lord  Baku 
more,  and  before  the  general  assembly  was  ap^- 
prized  of  the  event,  a  session  was  held,  and  laws 
enacted :  by  the  death  of  his  lordship,  the  assem^ 
bly  was  held,  to  be  dissolved,  and  a  fresh  writ  if 
tummons  issued.  When  the  general  assembly  was 
•fterwafds  convened,  a  law  was  immediately 
passed,  to  an^rm^  and  make  vaHd,  \he  several 
acts,  which  had  been  made.  In  the  preceding  ses- 
sion, the  death  or  demise  if  the  said  Charles 
lord  Bidtimore  notwithstamiing.  What  can  be  a 
dearer  proof,  that  an  assembly  dissolved  upon  a 
demise,  and  afterwards  called,  withimt  a  fresh  writ 
of  summons,  is  illegally  convened,  and  cannot 
enact,  or  establish  laws? 

When  I  assert  for  law,  that  the  pafliament  csln^^ 
liot  be  legally  convened,  without  the  kin^s  writ  of 
summon?,  I  do  not  forget  the  two  clipital  cases  of 
the  restoration^  -asA  revolution  parliamentsr:  the 
former  summoned  in  the  names  of  the  keepenoi 
the  liberties  of  England ;  the  latter  in  the  name  of 
the  prince  of  Orange,  before  the  crown  was  placed 


upon  hh  hottd.  Chaiies  the  Second  met  the  loM» 
and  cpmrnoiis  thus  aasemhled,  and  laws  were 
^enacted :  kkig  Williaaiy  too,  when  cMwned,*  met 
the  lordi  and  cx>mmoiis  thus  summoned^  and  laws 
were  also  enaoted:  both  parliaments  passed  a  sta* 
tube  to  establish,  tiie  several  contentions  as  iegal 
parlk^iintfy  and  to  cure :  the  <ktet^  or  wMiti 
in  the  king^s  writ  of  Mtnmons.  If  these  cases^ 
however/  are  urged  against  me,  I  shall  only  reply 
in  the  language  of  an  eminent  sage  6f  the  law  u|iptt 
this  subject :  thej  are  cases  founded  upon .  the.  nei 
cmibfi  of  the  iking f  wkich  superstdn  all  law^     ^ 

It  has  been  alleged,  that  the  aqt  of  JL701*9» 
though  yoid  ab  initio ^  has  been  lifted  up^  and.an^ 
m&ted^  by  mceee£ng  acts  of  assembly^  I  should 
be  glad  to  know,  what  succeeding  acts  of  asseiBbljr 
have  worked  this  miracle  f  When  did  the  act  of 
1701-2,  first  obtain  the  binding  force  of  a  lawi 
From  what  period  shall  we  calculate  the  cofn^ 
mencement  of  its  validity  ?  from  the  act  of  1 7D4  ? 
oriicem  the  act  of  1713  i  or  from  the  act  of  1715? 
or  from  the  act  of  1730?  or  from  the  act  of  1  ?68  ? 
or  from  the  kd  of  J  771  ?  IFhich  of  these  acts  cooi- 
municated  de  obligatory  mrtuef  That  successive 
assemblies  have  presumed  an  existence  of  the  act 
of  17Q1-S|  I  freely  admits  that  the  above  st^veral 
laws  ffcoogoize  it,  as  an  act  in  force,  by  reference^ 
recital,  utid .  supplementary  provisions,  I  also  ad- 
mit ;  bot>  that  su<:h  recognition  can^  upon  any  le- 

%2 


pA  principle  of  coBstraction,  amount  to  a  can^ 
JirfnmtwH,  I  myst  Uke  the  liberty  to  deny. 

I  presume  I  may  safely  assert^  tiiafc  the  act  of 
iyOl-2  faa3  never  been  te-enoitedi  but  the  adTo^ 
cates  for  this  aet  imifft,  that  it  haft  been  c&m^rmed : 
the  pomtion,  tiien>  is  this,  that  tbeaot  of  1701  •S, 
though  Toid  ab  initio  has  been  ttn^rmed  by  sao- 
ceeding  laws«  Every  con&rmatton  must  be  ex^ 
ptesSy  or  implied:  I  can  find  no  sueceedmg  law» 
which  Mpre^Hy  confirms  the  act ;  and  an  act  void 
it6  iwUiOy  conf  rmedi  impUedlg^  by  an  after  act,  is, 
in  myjodgment^  a  perfect  novelty  in  the  law:  I 
litukdidlyown  Inever  iiet  with  such  an  assertion,  and 
confess  my  ignorance  of  any  statute  existing  upon 
audi  ifkplicatum.  I  have  met,  indeed,  with  a 
mazifli,  partericres  leges  priores  ahngant :  subse* 
ijuenft  laws  cancel,  and  repeal,  preceding  laws: 
Imt  this  mawm,  for  from  supporting,  defeats  the 
aasertion* 

It  is  an  establislied  mle  of  law,  tbptt  statutes 
have  no  fttraipects  they  look  forward  only,  and 
f>rescribe  fer  the  time  to  come ;  for,  upon  »o  j^rin^ 
^tple  of  niMiral  jnstke,  can  a  maii*e  actions  M 
within  the  conusance  of  a  law,  marie  and  enacted 
ew  post  facto  ;  Imt,  when  an  act,  originatfy  void^  is 
eon&med  by  an  after  act,  the  act,  thus  confirmed, 
operates  ab  initio^  and  attaches  npon  the  time 
miesne,  the  commencement,  am}  confirmation  frf* 
it  $  and,  therefore,  the  act  confirming)  has  a  ckatr 
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retrospective  effect.  Bj  the  act  of  i701«2>  meay 
pams  and  penalties  are  iibposed :  the  firat  act^  re* 
lied  upoa  aa  a  eot^rmatkiii,  is  the  act  of  1704: 
three  yea»,  and  upwaida,  tben^  had  the  act  of 
1701*fl,  dept  without  the  sanction  of  a  law:  in 
that  interval  of  time^  npon  a  sappoaition  of  the 
nalUfy  of  the  act  originMf^  every  precept  might 
have  been  lauifuUy  broke,  without  apprehension  of 
pains  «id  penakies ;  but»  if  the  act  of  1704  ope- 
rates as  a  confirmation^  every  suoh  breach^  in  the 
interral,  though  clearly  a  legal  act  at  the  time^ 
beoomes  criminal,  and  subject  to  the  punishment 
imposed :  this  ia  contrary  to  natural  justice.  H«ice 
the  masrati,  Nova  constitutio  futuris  farmam  debet 
in^fMnero  nan  pr^eritui  which,  in  substance^  is^ 
statutes  have  no  tet^spect :  when  an  act,  there- 
fore, is  originally  Wid,  the  law  will  never  work  a 
confirmation^  \fy  construction^  or  implication^  An 
act  of  parliament,  indeed,  when  express  upon  the 
point,  I  admit,  witt  bear  down  the  law,  and  princi« 
ples^  of  justice ;  but,  when  an  act  is  not  plain  and 
express,  no  exposition  can  prevail^  which  is  repug« 
nant  to  natural  right,  and  established  maxims. 

Among  the  old  statutea^  we  meet  with  acts  re- 
cognized, that  are  not  to  be  found  on  record ;  the 
recognition  of  timn,  by  sncoeeding  laws,  is  good 
evidence,  that  su<^  statute  once  existed ;  they  are 
recdved,  and  pravatl,  as  statvtes,  not  as  Hfted  upt 
or  animated,  by  the  statutes  which  recognize  them, 
hut  as  original  statutes,  made  and  enacted  upon  a 
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constitutional  foundation ;  the  recognition  operates 
only  as  presumptic^  evidence  of  the  fkct.  But 
when  we  can  go  back,  and  lay  our  hands  upon  the 
very  statute  itself;  when  we  can  trace  the  founda* 
tion  of  ity  and  shew  it  originalfy  Toid^  from  the 
clearest  grounds^  what  avails  a  naked  recognition  ? 
Every  presumption  ceases,  when  the  coiitrary  is 
proved. 

It  has  been  objected,  that,  upon  a  supposition 
of  the  nullity  of  the  act  of  1701-2,  the  act  of  1700 
must  be  existing:  I  have  no  such  conception. 
If  the  act  of  1701-2  was  void  ab  initio^  the  act  of 
1700  was  in  force,  when  the  act  of  1704  was  made, 
and  therefore  expressly  repealed.  But  then  it  is 
objected,  that  the  saving  clame  of  the  act  of  1704, 
prevents  the  repeal.  This  obfection  scarce  de^ 
.  mahds  the  ceremony  of  a  refut^ation.  The  saoing 
clause  expressly  extends  to  sodi  rights,  and  bene^ 
Jits,  only,  as  had  accrued,  imd  were  then  actually 
vested.  '  Was  the  present  claim  of  the  forty  per 
poll,  by  the  present  clergy,  a  right,  and  benefit, 
which  had  then  accrued,  and  actually  vested? 
Surely  the  clergy  of  this  province  are  not  a  boAf 
politic,  with  a  capacity  to  take  by  succession ;  nor 
is  the  forty  per  poll  a  transmissible  right.  The 
saving  clause,  with  respect  to  the  rights  of  the 
clergy,  was  spent  upon  the  dropping  of  the  ap» 
pointnieiits,  or  inductions,  which  i^ere  then  in 
being. 

My  opinion,  then,  is^  that,  upon  the  demise  of 


emtikuioiu.^  .  Etmumt  Xtaoj/ers.  US 

king  WMliMB,'  the  aatemhly  of  Has  provinoe  Was 
dissolved;  that  tiie  assembly,  whidi  afterwards  mett 
and  enacted  the  contested  forty  per  poll  law»  being 
caUed  withont  a  fresh  writ  of  iumamus  was  i/fe- 
goff^  and  nnconsHtutkmMy  convened;  ihat,  there- 
fore, no  obligation  can  result  from  the  said  forty 
•per  poU  aot,  as  a  law* 

Aug.  Id,  1772.  M^iix.  Paca. 

V«  Of  the  want  of  soveretgnfy^  in  the  governor, 
the  council^  and  representative  body»  when  met 
in  assembly. 

(1.)  The  opinion  of  the  attomey-general  Har^ 
courts  on  the  impropriety  of  an  act  of  recognition  of 
fwen  jTmCf  by  the  assembly  of  Maryland. 

As  to  the  act>  intitled^  ^^  an  act  of  recognition^*^ 
idthongb  tbe  said  act  be  an  instance  of  the  fiddity 
<^  the  inhabitants  of  this  province;  yet,  in  regard, 
the  jBaid  province  is  entirely  dependent  on  tbe 
crown,  of  England^  and  no  mcb  law  has  been 
thonght  proper  to  pass  in  England^  since  ber  ma- 
jesty's accession  to  the  crown;  I  humbly  conceive 
sudi  a  law  was  improper  to  be  passed  by  the  aa* 
sembly  \n  this  province. 

Sept.  My  1707.  Sim.  Hakcovrt. 

(S.)  The  opinion  qf  the  solicitor'^general  Thomson^ 
on  the  limited  ^ect  of  an  act  qf  naturalization^  by 
an  assembly  *. 

*'  In  iggs,  gofornor  Godson,  of  Msryland,  wrote  the 
botfd  of  tradet  *^  thai  he  always  caused  a  profiio  to  be  infertad 


To  the  rig^  hom^th^Jords  miiuaiffliottersfcir 
mite  afid  plantatioili. « 
My  lordg.  * 

In  obedience  to  your  lordships'  ctminnndSj  ^ 
^ified  to  me  by  William  Po^ple»  esq.  the  iOfh  of 
December  la6t>,  I  have  conaiderfid  the  bill  to  QAtu- 
raiize  Jacob  Arents^  and  his  three  childien^  ia 
NeW' Jersey^  and  as  such  naturftli^atiOn  cab  have 
the  effect,  to  give  them  a  right  to  enjoy  the  privi- 
leges of  natural  born  subjects,  in  that  province 
onhfy  I  do  not  seis  aiiy  objection  to^he  passing  this 
|ict,  since  the  assembly  there  think  them  proper 
objects  of  that  favour. 

Mtirch  5,  1718-19.  Will.  Thomson. 

(3.)  Tlu:  opinion  of  the  attOTiiey^enefoi  Murf4^, 
ah  the  tjuestibk^  whether  an  n^sembfy  cun  impose  a 
tittty  on  the  importation  ^  emmets  into  u  ooi^. 

This  statute^  4th  Geo.  I.  c.  1 1,  for  the  ittore 
effectual  transportation  of  fel<His>  after  f^it* 
ing,  that  it  had  been  found,  by  experieltee, 
that  the  punishmentd  ihfficted^  by  the  laWs  against 

• 

■ 

in  the  acts  bf  naturalffeation^  that  they  should  aOt  q^nte 
against  the  statute  of  7  and  S  Will.  lO."  Governor  Sejmour, 
of  the  same  province,  observed  to  the  boafd  of  tnide,  upon  an 
act  of  naturalization,  of  the  Maryhmd  Ussfettibly,  1704,  *<  this  is 
trAy  intended  to  liable  the  parties  to  puk'chase  famds,  init  not 
to  qualify  them  to  trade,  or  to  be  owners,  or  ttUMers,  of  M/b, 
it  being  alwajs  acknowledged,  that  any  act  of  tteiainliaation> 
made  in  this  province,  extends  not  beyond  it,  being  circtun* 
scribed  by  tii<6  y  and  8  WilL  3.  ibr  prefwtuf  Aaod*  ift  the 
fihiitiaioa  ttsAe.'* 
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die  offisnces  tiierein  emmerated^  had  not  prov^ 
eflectnal  to  deter  persons  from  those  crimes; 
and^  that  many  oflfonders,  to  whom  royal  mercy 
had  been  eittended^  upon  condition  of  trans* 
porting  themseires,  to  the  West  Indies,  had 
often  neglected  to  perform  that  omdition;  and^ 
that  in  many  of  his  majesty* s  coUndeSy  and  pUmta* 
tions^  in  America^  there  was  great  want  of  ser- 
vants, who,  by  their  labonr,  and  industry,  might 
be  the  means  of  improving,  and  making  the  said 
cotofeies,  and  plantations,  more  usefid  to  thisna^ 
twn  I  enaolSy  that,  where  any  persons  shall  be 
cooricted  of  the  felonies  therein  specified,  it  AouU 
be  lawfol  for  the  coort,  before  whom  they  were 
donrieted^  W  order  sudi  offenders  to  be  sent  to 
some  of  his  mqjesty^s  eoUmes^  and  pUmiattons^  in 
jtmetien^  for  the  several  terms  tf  seven  ttearsy  four- 
teen  years^  or  for  hfe,  (according  to  their  respective 
crimes,)  and  to  convey,  transfer,  and  mdte  over,  such 
offimder^,  to  the  use  of  any  person,  who  shall  con- 
tract for  the  performance  of  such  transportation, 
and  to  his  assigns,  for  such  terms.  « 

It  also  enacts,  that  such  contractor  shall^  pre<» 
vious  to  the  ddivery  of  such  offenders  to  him,  to  be 
transported,  give  sufficient  security,  to  the  satifr. 
Action  0f  such  court,  effiectually  to  transport  such 
0ffendersto  some  of  his  majesty's  colonies,  and  plant- 
ations, in  America,  as  shaii  be  ordfred  by  the  said 
CQurty  and  procure  an  authentic  certificate  fit^m 
the  governor,  or  diief  custom-house  officer  of  the 
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place,  (which  certificate  they  are  thereby  required 
to  give  forthwitli,  without  fet^  or  reward^  as  sogn 
as  conveniently  may  be,)  of  the  landing  of  such 
offenders  so  transferred,  as  aforesaid^  in  that  place, 
tokcreto  they  shall  be  -ordei^dy  (death,  and  casual* 
ties  of  the  sea,  excepted,)  and  that  none  of  the 
said  offenders  shall  be  suffered  to  return,  from  the 
said  place,  to  any  part  of  Great  Britain,  or  Ireland, 
by  the  wilful  default  of  such  contractor,  or  his 
assigns. 

This  statute,  likewise,  6th  Geo.  L  c*  83,  ior  the 
more  effectual  transportation  ,of  felpns,  enacts, 
that  I  all  charges,  in  and  about  making  the  qni* 
tracts,  taking  securities,  and  conveying  of  .felons^ 
in  order  to  be  transported,  shall  be  borne  by  each 
county,  riding,  division,  liberty,  or  place,  for  which 
the  court  was  held,  for  ordering  such  felons  to  be 
transported,  and  directs  the  manner  of  the  pay« 
m^9t  of  it,  by  their  treasurer,  to  the  contractor. 

Agreeable  to  these  statutes,  such  contracts  for 
the  transportation  of  felons  have  hitherto  been 
made,  the  expences  thereof  borne,  such  bonds  exe- 
cuted, and  such  certificates  of  their  landing  abroad 
procured ;  but  the  merchant,  who  usually  con* 
tracts  upon  this  occasion,  has  now  rec^ived  advice 
from  his  correspondent  at  Maryland,  that  the  as* 
sembly  of  that  colony  have  imposed  a  tax  of  forty 
shillings  upon  every  convict  to  be  landed  there. 

Such  vote  of  that  assembly  mdst  necessarily  pro*- 
duce  one  of  these  two  consequences,  either,  that 
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the  courts  here  mtast  not  order  the  tdons  to  be 
transported  to  Maryland^  or  any  additional  ex- 
pence  of  forty  shillings  per  head,  to  be  paid  by  the 
treasurer  of  the  county,  &c.  from  whence  such 
felons  shall  be  transported^  and  which  expence,  so. 
far  as  relates,  to  London,  Middlesex,  and  the  home 
circuit,  (from  which  places  the  transports  are  very 
numerous,)  his  majesty  has  been  graciously  pleased 
to  take  upon  himself^  and  to  pay  out  of  his  own 
purse. 

Snaerc^-^Hwe  the  assembly  of  that,  or  .any  other 
colony,  authority  to  pass  such  law;  and  if  the}^ 
have  not>  cannot  the  contractor's  agent  demand 
the  certificate  prescribed  by  the  statute  of  the  con- 
iricts  beii:^  landed  there,  without  payment  of  such 
tax? 

I  am  of  opinion,  that  no  colony  can  make  such 
a  law,  because  it  seems  to  me  in  direct  opposition 
to  the  authority  of  the  parliament  of  Great  Britain; 
but  the  charter  of  Maryland,  and  the  power  there- 
by ^iven  to  ^  make  laws,  is  not  stated.  There 
always  is  a  restriction,  that  they  shall  not  be,  con- 
trary to  the  laws  of  England;  but  this  matter 
should  be  set  rights  by  a  proper  complaint  of  the 
law  itsdf^  and  Mr.  Sharpe  should  be  acquainted 
with  it^  in  order  to  his  'taking  the  proper  steps  to 
have  the  law  repealed,  or  declared  null ;  for,  it  is  a 
matter  of  public  concern,  and  derogatory  to  the 
mwn,  and  legislature,  of  Great  Britain.    By  the 
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same  reason,  they  might  lay  a  daty  upon»  or  even 
pr^ibh,  British  goods. 

May  6,  17S5.  Will.  Murbat. 

(4«)  Mr.  West's  opinion  on  the  question^  when  the 
sis  months  commenced,  wherein  the  erown  might  re* 
peal  the  acts  of  the  Pennsylvania  assembly^ 

To  the  right  hon*  the  lords  oomiaissioners  of 
trade  and  plantations. 
My  lords. 

In  obedience  to  your  lordships*  commands^  sig- 
nified to  me  by  Mr.  Secretary  Popple,  I  ha?e  per- 
used the  charter  of  Pennsylvantay  transmitted  to 
me,  and  particularly  considered  those  clauses 
therein,  which  relate  to  the  powers  of  enacting 
laws  in  that  province ;  and,  in  answer  to  the  first 
question,  which  your  lordships  have  been  pleased  to 
propose  to  me,  I  am  of  opinion,  that  there  is  no* 
thing  in  the  said  charter^  by  which  the  inhabitants 
of  the  said  province  9ve  prohibited  the  re-enacting f 
in  their  general  assembly^  the  substance  of  any 
laws,  which  may,  at  any  time,  have  been  disalhwed 
by  the  crown. 

As  to  the  second  question,  likewise  proposed  by 
your  lordships,  I  am  of  opinion,  that  the  six 
months,  during  which,  any  laws  passed  in  tht  said 
province  are  repealable,  are  to  be  coonted/rMi  Ae 
time  of  their  being  delivered  to  the  priey  council  i 
and,  therefore,  unless  the  agents  of  that  province  do 
deliver  duplicates  of  their  laws,  unto  the  privy 
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coniiipil»  at  the  same  timei  as  they  are  4eIiv#iHad 
unto  your  lordships^  the  tin^e^  duriQg  Which  they 
reoMua  wkh  your  lordships,  C9n  make  uo  part  of 
the  six  moBthsi  but  the  said  six  mouths  must^  in 
such  case^  be.reckoued,  from  the  time  they  are  der 
livered  to  the  privy  council,  subsequent  to  your  hrd^ 
ships'  repotU 

M4^rchU,  1718-19.  Rich*  West. 

(S.)  The  epimoH  of  the  attornej/  and  soiifiUor* 
general,  JUgpnand,  and  Vorke^  relating  to  the  tme, 
when  the  three  years^far  the  king's  gfpraval^  or  re- 
peal, ^the  Maeeathuiets  acts,  oommenced. 

To  the  right  hon.*  the  lords  commisiioners  of 
trade  and  plantaUcms* 

May  it  please  your  lordships. 

In  obedience  to  your  lordships*  commands^  sig- 
nified to  us,  by  letter,  from  Mr.  Popple^  of.t^ 
31st  of  May  last,  transmitting  to  us  the  inclosed 
extraot  of  the  ofaarter  of  tbe  Ma6sachpset6*Bay» 
a«d  also  <tf  the  governor's  iMtructions,  and  there- 
upon desiring  our  opinion,  whether  the  three  yaars^ 
in  which  his  majesty  is  either  to  tep^^l  or  confirm 
the  acts  passed  there,  are  to  be  deemed  to  com- 
mence fb>m  the  time  that  they  are  revived  eith^  by 
*  die  hoard  of  trader  oo4>y  one.  of  his  mi^esty '^  prin- 
cipal seeretisries  of.  state,  or  from  the  time  th«y 
are  presented  to  his  nftyesty  in  oouneil»  for  bis 
pkasnre  thereupon :  we  have  oonsidered  the  i^aid 
papers,  and  the  questions  referred  to  us  thereupon, 
and  are  of  opinion^  that  the  three  years  allowed 
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by  this  charter^  either  for  the  repeal  or  cohfirmit^ 
tioni  of  such  laws,  are  to  be  taken  to  commeiicey 
from  the  time  they  are  respectively  presented  to 
his  majesty,  in  his  privy  council,  the  words  of  the 
clause  being  plain  and  express  for  that  purpose. 
June  9,  1723.  Rob.  Ratmohd^ 

P.  YOKKK. 

(6.)  The  opinion  of  the  attorney-general^  Nor  they, 
of  the  bad  effects  of  temporary  act^  of  asiemHy, 
9>hich,  in  hisjudgment^  could  only  be  remedied  by  an 
act  of  parliament . 

To  the  right  honorable  the  lords  of  trade  and 
plantations* 

May  it  please  your  lordships. 

In  obedience  to  your  lordships*  commands,  sig-f 
nified  to  me  by  Mr.  Popple,  I  have  considered  of 
the  several  papers  transmitted  to  me,  and  herewith 
returned^  and  your  lordships  having  demanded  my 
opinion  to  your  returning  an  answer  to  the  order 
of  the  lords  of  the  committee  of  £he  council,  dated 
the  ^th  day  of  June  last,  whereby  your  lordships 
were  desired  to  examine  and  inform  yourselves, 
how  and  by  what  grants  or  authorities  the  planta^ 
tions,  in  America,  do  claim  the  liberty  and  power 
of  making  temporary  laws,  «o  continue  in  force  for 
so  short  a  time^  whereby  her  majesty's  prerogative 
bf  approving  or  disapproving  such  laws  is  evaded, 
and  to  propose  to  that  committee  what  methods 
you  shall  judge  most  proper  to  be  taken,  in  order 
to  the  setting  aside  those  practices  so  prejudicial 
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tti  her  majesty's  interest,  and  the  trade  of  lysf  sub* 
jectss  and  I  do  most  humbly  certify  your  lord« 
sfaips^  that^  as  to  such  laws,  which  are  made  in  her 
majesty's  plantations;  not  granted,  in  property,  ta 
any  subject,  the  mischief  complained  of  may  be 
{>revenCed  by  her  majesty's  instructions  to  her  go- 
vernors thereof,  and  there  is  already^  among  the 
instructions,  a  copy  whereof  was  sent  me,  a  fall  in- 
struction for  that  purpose ;  and,  therefore,  all  that 
I  conceive  necessary  to  be  further  done,  as  to 
them,  is  to  require  a  due  observance  of  that  in- 
Btraction,  by  lier  majesty's  governors. 

As  to  laws  to  be  made,  in  the  proprietarypl^nt* 
ations,  I  am  of  opinion,  that  mischief  cannot  be 
remedied  there,  but  by  act  of  parliament  ci  Great 
Britain;  for,  that  the  proprietors  thereof  have  a 
right  vested  in  them,  of  the  power  of  making  laws 
granted  by  their  charters,  and  are  not,  nor  can 
now,  be  put  under  any  other  restraint^  or  regular 
tion,  than  such  asT  are  contained  in  their  respective 
charters,  but  by  act  of  parliament. 

As  to  Pennsylvania,  directions  were  given  for 
perfecting  the  agreement  with  Mr»  Penn,  and  for 
preparing  an  act  of  parliament,  to  sapply  his  inca- 
pacity, and  to  alter  the  method  complained  of,  as 
to  temporary  laws,  and  the  time  limited  for  trans* 
mittrng,  and  approving^  laws  made  there;  but, 
during  the  last  session  of  parliament,  a  bill  for  that 
purpose  couM  not  be  settled,  in  regard  of  some  di^ 
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ferences,  between  the  mortgagees^  and  family  pf 
Mr.  Penn. 

I  observe^  that  there  is  not  any  obligation^  by 
charter^  to  return  the  laws  made  in  the  proprietary 
plantations  of  Connecticut^  and  Rhode  Isiandj  for 
her  majesty's  approbation;  and»  therefore^  there 
will  also  want  an  act  (tf  parliament^  to  oUige  them 
to  transmit  their  laws^  and  to  have  them  submitted 
to  her.majesty's  approbation. 

July  aSj  17U«  Eow.  NorthAy. 

(7.)  TTie  opinion  of  the  same  Utuyery  concerning 
the  illegality  of  the  legislative  proceedings  at  New 
Yorkt  against  Ba^ard^  and  ffutchins. 

To  the  right  honorable  the  lords  commissioners 
for  trade  and  plantations. 

May  it  please  your  lordships. 

In  obedience  to  your  lordships'  order  of  refer* 
enoe^  signified  to  me  by  Mn  Popple  jvJir.  I  have 
considered  of  an  act^  passed  at  New  York>  iatided, 
an  act  for  dedaring  the  illegality  of  tb$  proceed- 
ings against  colonel  Nicholas  Bayard,  and  alder- 
man John  HtttchinS)  for  pretended  high  treason, 
and  fiir  reversing,  and  making  null  and  yoid,  the 
said  judgment,  and  all  proceedings  thereon ;  and 
do  hambly  certify  your  lordships,  that  her  ip^esty 
barings  by  order  in  couacil»  of  the  l^h  of  Pec. 
1704,  directed,  that  it  sboiild  be  signified  to  t)ie 
governor,  or  commander-in-chief,  of  New  York,  for 
the  time  being,  that  coh>uel  Nicholas  Bayardi  and 
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• 

alderman  John  Hotcbins^  do  ^enter  into  recog- 
nizance on  record,  with  condition^  that  they' will 
not  bring  any  action  against  any  person,  who  bad 
acted  in  the  prosecution  of  them,  by  order  of  thos^  - 
who  had  power  to  command  them,  or  that  a  new 
bill^  with  a  clause  of  indemnification,  be  trans- 
mitted for  her  maj esty'43  approbation ;  and  irtaot 
appearing^  that  such  recognizance  was  given,  and 
the  act  now  transmitted  declaring,  and  enacting, 
that  the  proceedings,  and  prosecutions,  against 
them,  are,  and  were,  undue,  and  illegal,  and  no 
elause  of  indemnification  being  in  the  same,  her 
majesty's  order  not  being  complied  with,  the  same 
objection  remains  to  this  act,  as  was  made  to  the 
act  formerly  transmitted. 

March  14, 1 705-6.  Edw.  Northey. 

(8.)  The  opinion  of  the  attorney  and  solicitor^ 
general^  Yorke^  and  Talbot^  on  the  power  qf  the 
assembly  of  Connecticut  to  make  laws. 

To  the  right  hon.  tlie  lords  commissioners  for 
trade  and  plantations^ 

May  it  please  your  lordshipSi 

In  obedience  to  your  lordships'  commands,  sig- 
nified to  us,  by  two  letters,  from  Mr.  Popple,  trans- 
-  mitting  bo  us  copies  pf  the  charter  of  the  colony  of 
jponn^cticut,  and  of  the  memorial  of  John  Win- 
thorp,  esq.  hereunto  annexed,  and  desiring  our 
opinion,  in  point  of  Maw,  whether  the  said  colony 
have  thereby  any  power  vested  in  them  of  making 
laws,  which   affept  property,   or,  whether   that 
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pSweV  is  not  cohfmecl  to  the  tn^klHg  of  by-laws 
only,  and  whether,  if  they  havfe  hot  the  power  of 
mating  laws  aftt^cting  propferty,  tliey  have  not  for- 
feited their  charter,  by  passing  such  laWs ;  we  have 
considered  the  feaid  charier,  and  memorial,  and  Are 
of. opinion,  that,  by  the  said  chaHef,  thfe  genfefkl 
assembly  of  the  said  province  h*av6  a  J)ower  of 
making  UWs,  which  affect  property;  but  it  is  a 
Accessary  qualifitation,  of  all  Such  laws,  that  Ihey 
be  reasoriahle  in  tbieinselves,  fthd  hot  contfary  to 

■ 

the  laws  bf  fiiiglafad ;  and,  if  any  lAvsrs  havte  beeh 
ther6  made,  repUgYiahl  to  ttle  laws  of  England, 
they  are  absolutely  null  attd  v6id. 

Aug.  1,  1730.  V.  VoufcE. 

C.  1C  Athor. 

{Q.)  TTie  opinion  of  Mr.  L'atliby  oil  an  usurped  as» 
semblyj  in  iSouth  Carotind. 

To  the  rf^ht  b6h.  *th6  lords  eortnttissloftfers  for 
trade  and  plahtattohS. 
My  iortts. 

In  pursuance  of  your  lordships*  comrtiands,  Islg- 
nified  to  me  by  Ml*.  HiH*s  letter  of  the  2d  instant, 
Whefeitt  ych  )&Te  pleasfed  to  dteite  toy  Opinion,  in 
pbllit  of  ikw,  6poli  thefollotvitfg  act,  i>assed  ih  Soul^ 
fcaWlift'a,  t^  I2th  oif  iFefeVu^ty,  l^ig,  I  hate  'peN 
YKe'd  AYi'd  -cbYisidfeted  the  Saih6,  'i\!k.  ^*  an  act  foV 
Vfe'gi^ting  the  courts  ttf  jttsticfe/' 

This  act  is  bf  a  vi&Vy  exttkordiliary  naltilre,  ahd, 
%as  ft  ^nbiv  setit  0Ve^  for  his  iftnjes^y^s  a^pfobalioh, 
i  ^oiAd  teJike  toany  o^Jfectibn^  iheretb ;  but,  as  it 
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is  not  seiit  over  for  that  purpose^  I  shall  omit  tt^ose 
objections,  as  being  unnecessary,  and  only  objBerve» 
how  this  .act  appears  to  me,  which  I  find  to  have 
been  passed,  in  the  time  this  province  belonged  t6 
the  lords  proprietors,  but  the  same  has  never  been 
confirmed  by  them,  or  the  crown*  And  the  time 
it  passed  was,  when  Ibitf  province  was  in  great  con- 
fiision,  and  the  iohabitanta  opposed  the  power  of 
Mr.  Johnson,  the  governor,  tiien  appointed  by 
the  iords  proprietors,  and  chose  a  governor  tbem« 
selves,  mlio  passed  this  act,  without  any  authority 
«o  to  do ;  and,  as  it  appears,  by  governor  Glen's 
letter,  without  tbe  proper  consent  of  the  other 
branc^ies  of  the  legislature,  the  assembly  having,  ht^ 
&re  that  time,  been  dissolved  by  Mr.  Johnson,  the 
^g*'  governor.  I  am,  therefore,  of  opinion,  that  this 
act,  which  was  obtained,  and  passed,  by  an  umvped 
authority,  ahould  not  be  considered  as  a  law ;  and 
it  shears,  by  governor  Glands  letter,  it  has  not 
been  considered  so,  by  the  practice,  that  has  been 
in  use  since  then,  conoerning  matters  joootaioed  ip 
the  said  act.  As  to  what  is  iOMtained  in  governor 
Glen's  letter,  about  removing  one  cf  the  su^sist^nt 
judges,  how  far  ha  has  acted^  in  ihait  raspect,  con* 
idstent  with  his  commission,  and  instmctiotis,  and 
wbefcher  there  was  suficifint  reasons  given  for 
so  doiog,  must  be  aubmitted  to  your  lordships, 
from  tbe  infonmation  he  im  given  you  on  that 
liead. 

J/«y  ao,  17^0.  Mat.  I^mib^ 

A  A  2 
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(10.)  The  opinion  of  Mr>  Fane^  on  the  same 
topic. 

To  the  right  hon.  the  lords  commissioners  for 
trade  and  plantations. 

My  lords. 

In  obedience  to  your  lordships'  commands^  sigv 
nified  to  me  by  Mr.  Popple>  I  have  considered  an 
act  passed  in  Carolina,  during  the  government  of 
*the  lords  proprietors,  intitled,/^  an  act  relating  to 
•  the  biennial  and  other  assemblies,  and  regulating 
•  elections,  and  members,"  by  svhich  act,  I  ot>serve, 
that  there  is  a  power  given  to  the  assembly  of  this 
colony,  to  me6t  v^ithout  the  consent  of  the  croivn. 
-The  charter  granted  to  the  lords  proprietors,  does 
not,  in  the  feast,  virarrant  a  proceeding,  so  deroga- 
tory of  the  -power,  and  authority,  of  the  crown. 
The  power  of  calling  of  parliaments,  is  admitted 
to  he  an  inherent  privilege  in  the  crown;  and,  I 
believe,  this  is  the  first  instance,  that  such  an  at- 
tempt has  been  made  to  deprive  the  crown  of  it. 
I  think  your  lordships  should  shew  your  disappro- 
-  bation  of  a  law,  which,  in  so  high  a  degree,  en- 
croaches upon  the  prerogative  of  the  crown ;  but 
•I  must  observe  to  your  lordships,  if  the  facts  are 
true,  which  are  stated  in  the  memorial  of  Mr. 
Smyth,  the  chief  justice,  I  thii^k  it  cannot  be  con- 
sidered as  an  act  in  force,  not  having  received  a 
due  confirmation,  agreeable  to  the  rules  settled,  by 
the  lords  proprietors  themselves. 

April  1, 1737.  FaAN.  Fane* 
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(11.)  The  opinion  of  the  attorney  and  solicitor*^ 
general^  Ilurcourty  and  Mountague,  on  similar  io^ 
pics  of  incompetence* 

To  the  right  hon.  the  lords  comtmssioners  of 
trade  and  plantations. 

May  it  please  your  lordships. 

In  obedience  to  your. lordships'  commands,  sig* 
nified  to  us,  by  a  letter,  from  Mr.  Popple,  hereunto 
aanexed,  we  have  considered  the  manner  of  pass* 
ing  the  act  of  revenue,  sent  to  the  lord  Colepeper, 
in  the  year  1679»  under  the  broad  seal  of  England. 

We  have  likewise  perused  the  extract  of  the 
commission  granted  to  the  said  lord  Coiepeper^ 
bearing  date  the  6th  of.  December^  1679^  and  the 
extract  of  colonel  Hunter's  comrftission,  both 
which  have  been  transmitt^  to  us  by  Mr.  Popple, 
and  by  them  it  appears,  that  the  method  now  used, 
in  passing  acts  for  Virginia,  is  extremely  different 
from  what  it  was  in  the  year  1679. 

By  lord  Colepeper's  commission,  the  governor, 
and  council,  at  Virginia,  are  to  lay  before  the  king, 
in  council  here,  such  bills  as  shall  be  prepared  for 
making  new  laws  for  that  colony^  in  order  to  have 
the  sovereign's  approbation  thereof;  and  if  that  be 
obtained,  such  bills  are  to  be  transmitted,  under 
the  great  seal  of  England,  to  the  assembly  in  Vir- 
ginia, where  (if  what  shall  be  so  transmitted,  be 
assented  to,  by  the  major  part  of  such  assembly)  it 
becomes  a  law  from  thenceforth,  until  it  shall  be 
repealed,  by  the  like  methoyd  and  authority;  but. 
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by  thfe  constitution^  which  seems  now  to  be  esta* 
.  bliflihed>  the  general  assembly  in  Virginia,  have  a 
liberty  of  enacting,  among  themselves,  such  laws 
jas  they  think  convenient,  and  the  same  are  to  be 
looked  upon  in  force,  until  the  i^over^ign,  upon. a 
transmission  hither,  shall  disapprove  the  same; 
provided  the  transmission  be  made,  within  three 
months^  after  the  act  passes,  in  the  assembly  at^iVir- 
ginia,  tot  the  sovereign  here,  either  to  confirm  or 
annul  the  same. 

The  formjsr  of  these  ways,  for  enacting  new 
laws,  seems  to  us  to  be  the  rule,  that  must  govern 
in  the  present  case,  concerning  the  said  act  of  re- 
venue, which  passed  in  l679>  under  lord  Cole- 
peper's  government,  and  the  method,  that  was 
then  taken,  for  passing  that  act,  appears  to  be  di- 
rectly opposite  to  the  said  method,  that  ought  then 
to  have  been  pursued;  for  the  bill  was  originaiiy 
begun  here  in  £ngland,  and  from  thence  trans- 
mitted, under  the  great  seal  of  England,  to  the  ge- 
neral assembly  in  Virginia ;  there  the  bill  was  not 
assented  to,  as  it  was  transmitted,  but  was  returned 
back  with  two  provisoes  added  thereunto,  which 
provisoes  being  made  part  of  the  sMd  bill,  ought 
regularly  to  have  been  wholly  apprbved  of,  or  »- 
jected,  by  king  Charles  the  Second ;  but  neither 
one,  or  the  other.  Was  directly  done,  for  the  bill, 
with  one  of  the  provisoes,  was  ratified,  and  cour 
firmed,  by  the  said  king,  and  the  other  proviso  was 
disallowed  o^  and  annulled.    On  consideration 
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whereof,  we  are  humbly  of  opinion,  that  the  ratifi- 
cation, and  confirmation,  of  the  said  act,  with  oiie 
of  the  provisoes  only,  did  become  null,  and  void, 
by  the  (Hsaliovvance  of  the  other  proviso. 

If  any  part  of  her  pi^sent  majesty's  revenue 
subsists  by  the  authority  of  this  act  only,  we  con- 
ceive  it  may  be  for  her  majesty's  service,  to  have  a 
new  bill  pass  in  the  general  assembly  at  Virginia, 
and  be  transmitted  hither,  for  her  majesty's  ap- 
probation,  pursaant  to  the  method  prescribed  in 
colonel  Hunter's  commission,  whicli  will  take 
away  all  doubts  concerning  the  collecting,  and 
payment)  of  the  said  revenue. 

Dec.  23,  170^.  Sim.  Haecourt. 

Jas.  Mountague. 

( 12. )  T/ie  opinion  cf  the  attorney-general  Nor  they, 
that  care  should  be  taken,  for  the  regular  transmis- 
sion, in  order  to  the  consideration  of  the  queen^s 
councils. 

To  the  right  hon.  the  lords  commissioners  of 
tnde  and  plantations. 

May  it  please  your  lordships. 

In  obedience  to.  your  lordships'  order  of  #efer. 
ence,  signified  to  me  by  Mr.  Popple,  by  his  letter, 
dated  the  t4th  day  of  february  last,  I  bav«  per- 
used, and  considered,  of  the  inclosed  act,  passed 
at  Barbadoes,  the  8th  of  August,  1705,  intitled, 
^'  an  act  ibr  the  better  enabling  the  executors^  of 
Christopher  £stwick,  esq.  to  pay  the  debts  of  the 
aaid  Qiristopber  Estwick,*'  in  which  act  it  is  recited^ 
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that  Richard  Estwick,  gentlemao^  having  two  sons, 
Richard,  and  Christopher,  and  two  daugliters,  Eli- 
zabeth, and  Anne,  devised  one  half  of  his  real 
estate  to  Richard,  and  the  heirs  of  his  body,  the 
other  half  to  Christopher,  and  the  heirs  of  his  body, 
with  cross  remainders  entail  among  them,  charged 
with  the  payment  of  his  legacies,  remainder  to  his 
two  daughters  entail,  remainder  in  fee  to  his 
widow.  That  Richard^  the  eldest  son,  djdng  with- 
out issue,  the  whole  estate  came  to  Christopher, 
and,  that  he  having  made  hfs  will,  and  thereby 
made  some  provision  for  his  only  son,  and  two 
daughters,  and  made  several  executors,  and  not 
having  fully  discharged  his  father's  legacies,  died 
incumbered  with  debts,  to  the  amount  of  six  thou- 
sand pounds;  that  the  said  Christopher  was  also 
seised  of  several  negroes,  of  his  own  purchase; 
that  the  creditors  had  commenced,  and  threatened, 
jsuits  against  his  executors,  for  recovery  of  their 
debts,  whereby  his  personal  estate,  and  his  negroes, 
were  in  danger  of  being  wholly  extented,  and 
sold,  to  satisfy  them ;  and,  if  the  negroes  are  taken 
off  from  the  plantation,  wherepf  he  was  seised  en- 
tail, the  plantation  would  become  of  little  value  to 
the  son,  which  could  not  be  prevented,  by  any 
way,  but  by  applying  the  whole  profits  of  tl)e 
estate  to  discharge  the  incumbrances,  and  by 
allowing  the  creditors  interest,  in  the  mean  while, 
at  ten  per  cent,  and  that  the  executors  did.  con- 
ceive^ that  this  way,  the  estate  would,  in  all  pro- 
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bability^  be  preserved  entire,  and  be  cleared  by 
the  time  the  son  should  come  of  age;  and,  there-* 
fore,  it  is  enacted,  that  the  executor  be  empowered 
to  apply  the  profits  of  the  whole  estate  towards 
payment  of  debts,  and  incumbrances,  and  to  allow 
the  creditors  ten  per  cent,  interest,  till  paid  off : 
which  act,  I  am  of  opinion,  is  unreasonable,  in  rer 
gard  thereby,  the  entailed  estate,  which  descended 
to  the  infant,  and  was  not  chargeable  with  the 
debts  of  his  father,  is  charged  with  the  same,  and 
also  .with  ten  percent,  interest,  and  no  provision 
whatsoever  is  reserved  for  the  son,  during  the  time 
the  debts  are  clearing. 

I  beg  leave  to  take  notice,  on  this  occasion,  that 
the  governors  of  the  plantations  do  not  observe 
their  instructions,  in  transmitting  the  laws  passed 
in  the  plantations,  within  the  time  prescribed  for 
them  to  transmit  the  sanoe.  It  appearing,  in  this 
particular  case,  that  this  act^  was  passed  the  8th  of 
August  1706,  and  not  received,  by  your  iGTrdsbips^ 
till  the  19th  of  February,  1711;  and,  therefore,  I 
submit  it  to  your  lordships'  consideration,  whe- 
ther the  governors  of  plantations  are  not  to  be 
put  in  mind  of  tftking  care,  that  laws,  passed  in 
her  majesty's  plantations,  be  transmitted  for  her 
majesty's  approbation, Ifl  due  time. 

April  i5j  1712.  Edw.  Northev. 

( 1 3.)  The  opinion  of  the  same  lawyer  on  the  qUeen'f 
power  of  repealing  the  acts  of  the  Maryland  assembly. 
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To  tire  right  honorable  the  lords  commissioners 
for  trade  and  plantations. 

May  it  please  your  lordships. 

in  obedience  to  your  lordships'  commands,  signi- 
fied to  me  by  Mr.  Popple,  junti,  I  have  considered 
of  the  questions  mentioned  in  the  annexed  letter ; 
and  as  to  the  first  of  them,  viz«  whether  in  case  her 
majesty  do  not  signify  her  pleuure  within  eighteen 
months,  the  suspending  act  do  then  expire,  or 
whether  the  same  do  remain  in  force,  after  the 
eighteen  months^  until  her  majesty's  pleasure  be 
signified;  I  am  of  opinion,  the  suspending  is  to 
continue  in  force  for  eighteen  months,  unless  sooner 
determined  foy  lier  majefity's  pleasure ;  and  the 
clause,  that  no  prosecution  shall  be,  until  the  expira- 
tion of  eighteen  months,  or  until  faer  majesty  shall 
declare  her  pleasure,  I  think,  can  have  no  other 
construction;  and,  therefore,  in  all  events,  the  act 
IS  to  determine  at  the  end  of  eighteen  months, 
without  her  majesty's  pleasure  declared,  and  sooner 
if  slie  shall  so  please  to  declare:  and  as  to  the 
second  i^estion,  viz.  whether  in  case  her  majesty 
do  «ignify  her  pleasure  for  the  oontinuanoe  of  this 
-suspefiding  act,  for  a  certain  time  a^er  the  expira- 
tion of  t4ie  eighteen  mon^,  or  until  her  majesty's 
further  pleasure,  the  saidTact  will  remsun  in  fproe 
aooordingly,  I  am  of  opinion,  all  the  power  re- 
served to  her  majesty  by  the  act,  is  to  determine 
the  act  with^io  eigliteen  months ;  bat  fter  majesty 
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cannot^  by  her  declaration^  continue  longer  the  sus- 
pension of  the  former  act.  * 
December  19,  1705.            Edw.  NoiiTHfiY. 

(14.)  The  epimon^the  Mme  lawyer,  on  the  unfits 
ness  of' an  act  of  the  Jamaica  assembly^  as  inconsi9t^ 
ent  with  the  queen* s  prerogfitive. ' 

To  Ihe  rigfit  honorable  the  lords  commissioners 
for  trade  ami  plantations. 

May  it  please  your  lordships. 

In  obedience'tD  your  lordships'  comttiands,  signib. 
fied  4o  m^  by  M^.  Popple,  I  UaTe  considered  of  an 
act  passed  in  the  island  of  Jamaica,  intitled,  ^'  am 
act  to  proNrhie  an  additional  subsistence  for  der  ma- 
jesty's officers  mA  soldiers^  and  Ccr  other  ttses;"'  mi 
^hicti  kw,  I  observe,  that  the  parts  of  it)  whiodh 
relate  to  quartering  and  subsisting  her-  ma^sty'^ 
forces,  4re  tempomry,  and  are  to  expire  on  the  ist 
of  November  next;  but  other  parts  of  the  act,  which, 
I  apprehend,  intrench  on  her  majesty's  prerogati\''e, 
are  perpetual. 

As  to  the  provisions  for  subsisting  the  soldiers  by 
deficiencies,  I  am  not  able  to  judge,  whether  it  be  a 
sufficient  provision  or  VKft,  aind  being  only  tempo- 
rary, if  the  same  be  found  by  the  officers  of*  her 
majesty's  forces  to  be  insufficient,  it  may  be  recti- 
fied when  another  bill*  shall  pass :  however,  the 
clause  in  the  a^t,  that  n6  person  shall  have  any  share 
of  the  money  to  be  raised  by  that  act,  that  marries 
any  inhabitant  of  that  island,  is  unkind.  '  % 

And  as  to  the  other  parts  of  the  act,  which  «re  per- 
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petual,  viz.,  the  clause  that  disables  any  officer  or 
soldier  (the  governor  excepted)  to  use,  exercise,  or 
enjoy  any  civil  commission,  power,  place,  or  autho- 
rity, or  in  the  militia  in  that  island ;  and  the  clause 
that  lays  a  penalty  on  all  persons  not  being  native 
born  subjects  of  England,  Ireland,  of  the  planta- 
tions in  America,  that  shall  use,  exercise,  or  enjoy 
any  commission,  civil  or  military,  (except  in  her 
majesty's  forces  in  that  island  under  her  pay) : 
I  am  of  opinion,  they  are  both  against  her  majes- 
ty's prerogative,  and  the  latter  carries  the  disability 
further  than  vrhat  is  done  by  the  act  of  the  7th 
William,  vt^liich  is  restrained  to  the  courts  of  law- 
Aid  the  treasury,  and  that  matter  is  not  concerned 
ip  the  title  of  the  act,  and  therefore  that  this  |ict  is 
not  fit  to  be  confirmed. 

July  9th,  1 706.  Edw,  No  rth  e\\ 
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ON  VARIOI78  roilf7«  OV 


ENGLISH  JURISPRUDENCE. 


VI,  Op  the  mriw$  mpd^Qtmf  of  the  (Cpwsiitutefl 
assembly's  accustomed  powers. 

( 1 . )  TYie  opinion  of  the  attot^ney^genfiral  Raymond^ 
that  an  act  of  assembly  has  the  same  effect  in  the 
colony,  as  an  act  of  parliamafit  has  in  the  mother 
country. 

To  the  right  hon.  the  lords  jcommissioQers  of 
traije  and  piantatioms. 

Idl  obedient  to  yx>iur  lordships*  commands,  sig- 
njfijsd  to  mp  by  Mr.  Popple^s  letter,  bearing  4ate 
the  34tfh  of  Jaly  iast>  I  iMm  coxuider^d  of  an  aot^ 
which  was  passed  iji  ^Barbadoes,  the  1st  of  August 
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17129  intitled^  '^  an  act  to  enable  and  empower  the 
surviving  acting  executor  of  Johanna  Parris,  widow, 
deceased,  to  isell  and  dispose  of  certain  lands, 
buildings,  and  negro*slaves,  devised  by  the  last  will 
and  testament  of  the  said  Johanna  Parris,  to,  and 
for  the  use,  and  purposes  therein  mentioned  ;"  and 
though  this  act  is  not  drawn  as  such  acts  are  usual- 
ly drawn  in  £ngland,  such  acts  here  usually  vesting 
the  lands  in  the  person  who  is  to  sell,  and  this  act 
only  giving  the  party  a  power  so  to  do ;  and  though 
the  sale  is  to  be  made  by  feme  coveriy  yet  I  take  it, 
it  will  be  sufficient  in  an  act  of  assembly,  which  is 
of  the  same  effect  there  as  an  act  of  parliament 
here;  therefore  I  have  no  objection,  in  point  of 
law,  against  her  majesty's  confirming  the  said  ad, 
if  her  majesty  shall  graciously  be  pleased  so  to  do. 
August  19,  1713.  RoBT.  Raymoniv 

(9.)  The  opinion  of  the  attorney  and  solicitor- 
general^  Murray,  and  Lloyd,  on  the  usual  privileges 
of  the  Jamaica  Assembly, 

To  the  right  hon.  tlie  lords  .commissioners^  for 
tradie  and  plantations. 

May  it  please  your  lordships. 

Pursuant  to  your  lordships'  desire,  si^ified  to 
us^  by  Mr»  Pownall,  in  his  letter  of  4he  15th  inst., 
setting  fort h^  that  your  lordships  having  lately  rc« 
ceived  a  letter  from  Mr«  Knowles,  governor  of  the 
island  of  Jamaica,  in  which  he  acquaints  your 
lordships  with  his  having  dissolved  the  assembly 
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there,  for  calling  iu  question  his  majesty's  right  of 
issuing  writs^for  electing  members  to  sit  in  the  assem* 
bly,  without  waiting  for  a  message  first  from  them ; 
^nd  inclosing  to  us  an  extract  of  the  said  letter,  toge- 
ther with  a  copy  of  the  resolution  of  the  assembly, 
Upon  which  that  dissolution  was  founded,  (which 
extract  and  copy  are  herewith  returned,)  and  de- 
siring our  opinion,  whether  the  assembly  were  war- 
ranted, in  coming  to  that  resolution,  and  whether  it 
be  consistent  with  his  majesty's  rights  and  preroga- 
tive ;  we  have  considered  thereof,  and  do  not  think 
ourselves  sufficiently  informed  to  give  an  opinion 
upon  the  question  so  generally  stated,  because  it 
depends  upon  the  constitution  of  the  assembly  of 
Jamaica,  ftndthe  usage,  whether  whilst  the  assem- 
bly is  sitting,  all  vacancies  should  first  be  signified 
•  by  themselves  to  the  governor ;  and  yet  the  case 
must  frequently  have  happened.   Nothing  is  trans- 
mitted to  us  relative  to  the  particular  constitution,  or 
usage,  in  Jamaica,  upon  this  point ;  and  there  are 
no  parties  to  whom  we  could  send  for  information. 

What  the  assembly  claims  seems  analogous  to  the 
law  and  practice  here ;  but  it  does  not  from  thence 
necessarily  follow,  that  it  is,  or  ought  to  be,  the 
law  there ;  tb&t  must  depend  upon  their  own  consti- 
tution and  usage,  which,  without  further  light,  we 
cannot  venture  to  give  an  opinion  upon. 

JprilS9f  1755»  W*  Murray. 

Rich.  Llotd. 
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(3.)  Tfie  opinion  of  the  attorney  and  soUcitor-gC'^ 
neraly  Yorke^  and  Talbot y  on  the  general  policy  appli^ 
cable  to  the  same  assembly. 

To  the  right  hon.  the  lords  commissioners  for 
trade  and  plantations. 

May  it  please  your  lordships* 

In  obedience  to  your  lordships'  commands,  sig*- 
nified  by  Mr.  Popple,  referring  to  us  two  acts  of 
assembly,  passed  in. Jamaica,  in  April  17fiS,  in- 
titled,  ^^  an  act  for  granting  a  revenue  to  his  m^esty, 
his  heirs  and  successors,  for  the  support  of  the  go«- 
vernment  of  this  island,  and  for  reviving  and  per<- 
petuating  the  acts  and  laws  thereof;''  ^^  an  act  to 
oblige  tl^  several  inhabitants  of  this  island,  to  pro^ 
vide  themselves  with  a  sufficient  number  of  white 
people,  or  pay  certain  sums  of  money,  in  case  they 
shdl  be  deficient,  and  applying  the  same  to  several 
uses,  for  repairing  the  wall  of  Port  Royal  /'  for  our 
opinion  thereupon  in  point  of  law,  and  transmitting 
the  draught  of  a  bill^  for  raising  a  revenue  in  Ja- 
maica, which  was  formerly  prepared  here,  tp  be 
passed  into  a  law  in  that  island ;  as  likewise  a  copy 
of  the  instrucClon  given  to  major-general  Hunter, 
^or  his  direction  in  this  matter;  we  have  consider* 
ed  the  said  acts,  together  with  the^said  draught, 
and  find  several  variances  therein ;  but  no  questixm 
in  point  of  law  appears  to  us  to  arise  upon  any  of, 
those  variances,  except  in  the  particulars  following, 
vi«. 

1st.  By  the  draught,  it  is  provided,  that  where 
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goods^  or  merehaii4iaei»  shMiU  be  lawfed  witiiout 
the  presence  of  the  proper  officer,  or  pajpiag ,  or  ser 
caring  the  duties^  tl|e  same  sbouU  be  fiir&iied»  attd 
should,  and  might  be,  seized  by  the  receiver*ge* 
neral,  or  itny  person  authorised  fay  idm. 

By  virtaei  of  which  clanac^  wfaen  passed  into  a  law, 
if  any  goods  should  be  landed  ooatrary  thereto,  an 
isilbrination,  l^  way  of  deveneruMj  might  be  naiii^ 
tained>  for  the  value  thereof,  without  au  aoftoal 
seizure  of  such  goods. 

But  by  the  act  sentover^it  is  provided,  that  goods 
so  landed,  being  seined  by  the  receiver^geoeral,  or 
any  person  authorized  by  him,  sliall  be  forfeited; 
in  consequeiice  of  which  alteration  no  forfeiture  can 
arise,  without  an  aettial  seizure  of  the  goods,  which 
is  often  impractioaUe,  in  cases  of  clatidestine  im- 
portations; and  without  a  forfeitoce,  so  (ktfemruaitt 
can  be  brought  for  the  value  of  the  goods. 

2d.  In  the  draught,  adbuse  is  inserted,  obliging 
the  receiver»general  of  the  island,  to  deliir^  his  ae^ 
counts  within  a  lunited  tim^,  to  the  anditor^g^ 
neral  of  the  plantations,  to  be  paaaed  by  him,  aad 
transmitted  to  the  lords  of  the  treasury  of  Great 
Britain ;  and  the  doing  of  this  is  made  part  of  the 
condition  of  hia  bond,  wliicb,  by  the  draught,  he  is 
directed  to  give. 

In  the  act  sent  over,  both  these  provisions  am 
omittedj  and  instead  thereof  a  proviso  is  inserted, 
that  nothing  in  that  act  shall  prevent  the  receiver- 
^eoeral^s  aoeountiiig  with  the  auditiir-general  of 
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tiie  plantations,  or  such  other  person  in  the  king- 
dom of  Great  Britain^  as  bis  majesty,  his '  heirs,  or 
saccessorsy  shall  think  fit  to  appoint  for  that  pur- 
pose. 

Upon  which  we  beg  leave  to  observe,  that  by 
the  act,  thus  altered,  no  new  obligation  is  laid  upon 
the  receiver-general  to  account  before  the  audi- 
tor of  the  plantations,  but  his  being  obliged,  or  not 
obliged,  to  render  such  account,  will  depend  upon 
what  was  the  duty  of  his  office,  before  this  act  pass* 
ed ;  of  which  we  can  form  no  judgment,  the  consti* 
tntion  or  appointment  of  that  officer,  not  having 
been  laid  before  ns« 

Sd.  By  the  draught,  it  is  enacted,  that  the  act  to 
be  passed  in  pursuance  of  that  draught,  and  ail 
other  acts  of  assembly,  formerly  enacted,  and  made, 
to  be  of  equal  continuance,  and  to  expire  together, 
with  the  revenue  act  therein  mentioned,  and  not 
thereby  altered  or  repealed,  should  be  perpetual ; 
andalso,  all  such  laws,  and  statutes  of  England,  as  by 
usage,  and  practice,  had  been  accepted,  and  re- 
ceived as  laws  in  Jamaica,  should  be,  and  continue, 
laws  of  Jamaica. 

By  the  act  transmitted,  it  is  enacted,  that  all  the 
acts  and  Ifiws  of  Jamaica,  which  determined  on  the 
]  St  day  of  October  1 724,  and  not  thereby,  or  by  any 
former  act  of  the  governor,  council,  and  assembly, 
in  force  at  the  time  of  passing  the  said  act,  now 
transmitted,  altered,  or  repealed,  shall  be  revived 
'and  made  perpetual;  and  alflo  all  such  laws  and 
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« 

statutes  of  England,  as  have  been  at  any  time 
esteemed,  introduced,  used,  accepted,  or  received, 
as  la%vs  in  Jamaica,  shall  be^  and  continue,  laws  of 
Jamaica  for  ever. 

The  first  branch  of  both  these  clauses  relates  to' 
acts  of  assembly^  passed  in  Jamaica,  and  though 
they  vary  in  expression,  yet  we  apprehend  there  is 
not  any  material  difference  in  the  sense. 

The  latter  branch  relates  to  such  parts  of  the 
lawfi  of  England,  as  are  intended  to  be  Continued 
laws  in  Jamaica:  and  in  this,  the  act  sent  over, 
materially  differs  from  the  draught,  by-leaving  out 
the  words — as  by  usage  and  practice,  have  been  ac* 
ceptedy  and  received,  as  tatcs  in  Jamaica,  and  instead 
thereof,  inserting,  as  have  been  at  ctfiy  time  esteemed, 
introduced^  used,  accepted,  or  received^  of  laxos  in  this 
island,  vrhivXi  la.«t  description  is  so  loose  and  uncer- 
tain, that  it  will  be  very  difficult  to  know  what  laws 
of  England  are  thereby  made  iaw^  of  Jamaica,  and 
what  are  noitj  and  seems,  therefore,  to  be  liable  to 
the  same  inconveniences,  as  some  former  clauses  of 
the  like  nature,  which  have  been  rejected. 

Upon  the  second  act,  no  question  of  law  arises, 
and  it  will  expire  upon  the  29th  day  of  this  month. 
March  «5,  1729.  P.  Yorke. 

C.  Talbot, 

(4.)  The  opinion  of  Mu  Fane,  on  the  general  po- 
licy  of  the  same  assembly. 

To  the  right  hon.  the  lords  commissioners  of 
trade  and  plantations. 

c  2 


My  lords. 

In  obedience  to  your  ldrdsbip$*  co«imandS|  I 
have  considered  the  act  passed  in  Jaipi^ica^  for 
foreclosing  Smithy  his  heirs,  executors,  aud  awign^ 
from  the  equity  of  redemption  of  a  certain  planta- 
tion, called  Pero  Plantation,  if  the  mortgage  iponey 
be  not  paid  to  Mr.  King  and  hi^  wife,  before  thf 
SOth  of  May,  1 7^5 ;  and  the  papers  to  me  referred 
in  relation  to  that  afiair.  I  apprehend*  I  need  not 
trouble  your  lordships  with  a  statQ  of  the  case,  a^ 
it  stands  upon  the  act,  it  being  so  fully  known  to 
you  already* 

I  thinks  in  general,  that  such  laws  would  be 
greatly  daiigerous,  and  that  the  legislature  shouM 
rarely  interfere  in  matters  of  private  right,  without 
the  greatest  necessity ;  but  I  cannot  see  any  great 
inconvenience  in  this  case,  but  rather  a  necessity, 
indeed,  for  the  passing  this  law,  because  of  the  act 
which  Mr.  Wes(  mentions  in  his  report,  th4t 
obliges  all  owners  of  land,  in  this  part  of  the 
island,  to  settle  their  plantatioi|9  within  two  years, 
under  the  forfeiture  of  their  respective  interests  to 
the  king. 

But  what,  I  chiefly  ground  my  opinion  upon,  is 
the  memorial  itself,  of  Gordon's,  w^iich  containing 
only  general  allegations,  and  unsupported  by  any 
proof,  or  evidence,  that  I  can  take  notice  of,  will 
be,  in  this  case,  a  good  foundation  for  con6rming 
this  act.  For  the  memorial  says^  that  in  168!},  sir 
Thomas  Lynch  sold  this  plantation  to  Pope  and 
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HAribiti,  whioh  was  the  same  jrear^  the  act  683^8^ 
Sflikh  made  the  reconveyancts  of  these  lands  to  sir  > 
Thomas  Lynch.  It  likewise  says^  that  the  greatest 
part  of  the  purchase  money  was  paid  by  Pope  aiid 
Harbin^  to  lady  Cottoti ;  but  I  b^  leave  to  observe, 
that  it  does  not  6et  forth  how  much^  nor  at  what 
time^  this  wm  done.  The  memorial  likewise  says, 
that  Pope  cotiv^yed  a  moiety  of  his  share  to  Peers, 
bM  doth  not  say  when  3  and  that  he  mortgaged  the 
otiher  part,  but  at  what  time,  or  whether  it  was  to 
sir  Thomas  Ljrnch,  or  lady  Cotton,  doth  nowhere 
kppeAT ;  and  yet  this  mortgage  is  made  the  title  to 
la4y  Cotton^  to  entef^  and  take,  the  profits,  all  this 
time^ 

It  sisems  a  little  odd,  she  should  have  been  6u& 
fered  to  maintain  this  disseisin,  and  nsnrpatioo,  on 
Hart>ln,  and  his  heirs,  and  the  other  memorialists^ 
and  nothing  he  dbne  ill  this  length  of  time,  except 
a  biH  lately  brooght,  and  that  not  prosecuted. 

So  that  upon  comparing  the  act  and  manorial 
together,  ^ere  doth  not  seem  to  be  a  sufficient  titte 
set  dp,  ot  altegattions  proved,  to  prevent  the  con* 
firaeiatioii  of  tins  law ;  for  the  act  extends  to  fore^ 
dose  biity  the  representatives  and  assigns  of  Smithi 
tto  other  Hght  is  concluded,  and  l!he  memoriaKst's 
right  is  derived  wholly  from  sir  Thomas  Lynch, 
atid  is  Ho  ways  dependent  on  that  of  Smith ;  and  I 
takB  It  to  be  ^  settled  rtile  in  the  consti^uction  of 
kctB  of  parliament,*  that  where  l^nd  is  6ven  given  t6 
the  king,  or  where  a  cotive^ance,  by  a  statute,  is 
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made  good  against  a  particular  person^  all  other 
men's  rights  are  saved^  of  course,  without  any  pro- 
yiso* 

'  The  memorialists,  after  the  passing  this  act,  may 
be  at  liberty  to  controvert  Mr.  King's  title ;  but  as 
there  may  be  very  great  danger,  at  least  great  incon* 
venience,  in  not  having  this  plantation  settled,  I 
think  this  law,  which  is  to  further  that  end,  may  be 
very  safely  passed ;  and  that  this  case  is  out  of  the 
common  reason  of  the  legislatures',  leaving  the 
decisions  of  property  to  the  legal  course  of  justice. 
Mr.  West,  in  his  report  upon  this  matter,  is  of 
opinion,  that  all  facts  alleged  in  the  colony  bills, 
must  be  taken  to  be  true.  This  rule  may  general- 
ly be  true,  but  I  think  in  adversary  bills  of  this  na- 
ture, which  are  only  the  party's  own  state  of  the 
case,  this  rule  should  not  be  extended  further  than 
the  .particular  facts  mentioned ;  but  I  apprehend, 
it  ought  not  to  be  presumed,  that  every  thing  is 
fully  stated,  and  that  all  facts  and  circumstances 
are  disclosed,  that  are  necessary  to  give  a  perfect 
insight  into  the  merits  of  the  bill ;  for  though  the 
facts  alleged  may  be  true,  yet  other  facts  may  be 
aunk>  .which  may  alter  the  case,  and  defeat  the  ai« 
legations  of  the  bill ;  neither  do  I  think  it  safe,  to 
argue  from  the  analogy  and  reason  of  penal  laws,, 
in  tb^  plantations,  to  a  bill  of  this  kind,  because 
rules  of  state,  and  policy^  are  no  proper  measure  to 
adjust  private  property.  But  *for  the  reasons  I 
have  before  offered,  I  can  see  no  inconvenience 
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iirem  passiag  this  act ;  it  is  doing  no  more  than  a 
conrt  of  equity  would  do^  after  such  a  length  of 
time ;  and  if  the  memorialists  are  purchasers  under 
sir  Thomas  Lynchy  they  are  not  a£fected  by  this 
bill^  but  have  a  proper  remedy  at  law. 

MwehS,  ms6.  FaAN.  Fanb. 

(5.)  The  opiman  of  the  attorney  and  soUcititr^e* 
fural,' Byder,  and  Strange^  an  acts  ^  North  Caro* 
Una^  tiMt  were  not  binding  either  on  the  crown^  or 
people.  •         • 

To  the  right  honorable  the  lords  commissioners 
for  trade  and  plantations. 

May  it  please  your  lordships. 

In  obedience  to  your  lordships'  commands^  sig- 
nified  to  us  by  Mr.  Popple,  in  his  letter  of  the  17th 
instant,  transmitting  to  us  the  annexed  copies  of 
two  acts  .of  North  Carolma,  and  the  annexed  an- 
swer to  certain  qudertes  t  we  have  considered  the 
same,  and  likewise  an  extract  from  the  generd 
constitution,  No,  83,  stated  to  us  in  a  late  case  from 
your  lordships,  wherein  it  is  ordered^ '  that  '^No 
act  or  order  of  parliament  shall  be  of  any  force^ 
unless  it  be  ratified  in  open  parliament,  during  the 
same  session,  by  the  palatine,  or  his  deputy,  and 
three  more  of  the  lords  proprietors,  and  their  depu- 
.  ties,  and  then  not  to  continue  longer  in  force,  but 
till  the  next '  biennial  parliament,  unless,  in  th? 
mean  time,  it  be  ratified  under  the  hands  and  seals 
of  the  palatine  himself,  and  three  more  of  the  lords 
propnetors  themselves,  ahd  by  theijr  order  pilbi- 


« 

• 

\\b\^  at  the  neist  biennial  parljaiqi^iil  5"  ao^  o^w 
the  wh^le  circui»staiK:es  of  the  case^  relating  to 
these  aQte,  H^e  are  of  c^inioo,  thai  they  ai*e  aot 
bin^iof  either  on  tUe  crown^  or  pQciple.: 

Marchy  I737r5.  D.  Rtber* 

(6.)  7%€  (^iffiw  of  Mr*  fV^t^  mi  the  iMikqf 
grantir^  fnpne^  ^  the  B^rbadoc^  urnnhfff^  uwi  tht 
means,  ... 

To  the  right  hon.  the  lor^s  conftnissioners  of 
trade  and  plaatatioiis* 
My  lordsl 

In  obedience  to  your  (ordshipft'  oommands,  I 
have  periised  a^id  considered  an  mU  pMsod  in  the 
island  of  Barbadoes,  }ntitied>  ^^  Ayi  act  for  laying 
an  . imposition  or  duty  on  wines  i^nd  other  fttroa^ 
liquors  imported  into  this  idatKltf  in  or^er  to  raifle 
moiney  for  carryio^  on  the  ferti^cationsy  for  pay« 
ment  of  such  persoAs  as  ar?  or  c^h^  be  employed 
at  the  public  cburge^  ^and  ibr  such  other  pnbtio 
uses .  as  are  herein  contained*'' .  In  relation  (o 
which  I  would  beg  leave  to  lay  «ome  observfrtions 
\>G&a^  your  lordships. 

I  take  it  to  be  a  geaerid  rule^  in  tbe  West  In* 
dies,  that  all  taxes  or  impositions  whats8oev6r»  to  be 
raised  from  or  laid  upon  the  siibjec(;s»  oMg^  ta  be 
ei^iactod  in  the  partiottler  biUa,  hgr  i^htoh  they  are 
created,  by  w^  of  grant  t<^  his  mafesty,  his  hetri^ 
and  successors^  but^  in  this  apt,  tiiene  is  no  mention 
AVhatsoeyer  made  of  the  crown,  nor  is  thwe  any 
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grant  of  any  thing  to  it :  it  is  ohly  said,  that  from 
and  after  the  ptbHcatron  <3f  it,  such  and  such  par» 
tfcolar  4uties  shatl  be  paid  to  the  treasurer  of  the 
island  for  the  tiitfie  being;  and  in  consequence  of 
this  omitting  of  the  king  irt  their  granting  part  of 
the  bill,  his  majesty  seems  to  be  excluded  from  any 
intertHi^ddlinjg;  with  the  collection  or  receipt  of  the 
mottiey.    For  the  general  assehibly  tfaethselves  take 
upon  them,  in  the  body  of  the  act,  to  nominate 
and  appoint  a  treasurer  and  comptroller  of  this 
duty ;  and  in  case  any  vacancy  should  happen,  in 
those  offices,  by  the  death  of  any  persons  named  in 
the  said  act,  the  governor  is  entrusted  with  .the 
potrer-  of  appointing  persons  to  officiate  in  their 
st^Ud,  dnring  th^  spa<)e  of  one  month  only,  and 
m  longer.    So  that  in  case  any  of  those  officers 
happen  to  die,  a  governor  must  either  suffer  this 
duty  to  sink,  and  be  lost,  or  must  summon  a  gene- 
ra! assembly  to  meet,  for  them  to  nominate  a  new 
tr(9asttref  and  eOmptrblleV.  How  far  this  method  of 
proceeding  is  consistent  with  the  king's  prerogative 
and  instructions  to  the  governor,  I  submit  entirely 
to  your  lordships. 

Your  lordships- will  be  also  pleased  to  observe, 
that  the  money  intended  to  be  raised  by  this  act, 
is  to  bie>  raised  by  an  imposition  on  strong  liquors 
imported  into  that  island.  Beer,  ale,  cyder,  and 
perry  (which  are  the  growth  of  Great  Britain)  are 
to  pay  a  very  considerable  duty.    How  far  such  an 
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imposition  upon  the  British  trade  is  to  be  counte* 
Danced,  I  submit  entirely  to  your  lordships* 

Besides  what  I  have  now  mentioned  to  your 
lordships  relating  to  the  subject  matter  of  theduty, 
and  to  the  manner  of  granting  it,  I  must  beg 
leave  to  mention  some  other  particulars  to  your 
lordships  relating  to  the  manner  of  collecting  this 
duty :  it  is  provided  (inter.  aUa)  that  for  the  secur- 
ing the  payment  of  this  duty,  the  importer  (where 
the  sum  of  money  to  be  paid  exceeds  ten  pounds) 
may  give  bonds  for  the  security  of  the  money  pay- 
able, which  bonds  ar^  to  be  taken  in  the  name  of 
the  treasurer  for  the  time  being,  which  is  the 
natural  consequence  of  the  duty  not  being  granted 
to  the  king,  because  if  it  had  been  granted  to  the 
crown,  the  bonds  ought  to  be  taken  to  the  crown, 
and  then,  by  prerogative,  those  bonds  would  have 
the  effect  of  judgments,  and  executions  might  be 
taken  out  immediately  upon  them ;  but  yet  though 
they  seem  industriously  to  avoid  mentioning  the 
king  throughout  the  whole  act,  yet  they  think  it 
reasonable  to  communicate  that  prerogative  to 
their  treasurer,  and  provide  that  these  bonds  given 
to  the  Measurer,  for  the  time  being,  shall  be  of  as 
strong  and  operative  a  nature,  as  if  they  had  been 
taken  to  the  crown ;  for  in  case  any  persons  shall 
not  perform  the  consideration  of  his  bond^  the 
treasurer  is  empowered  to  issue  out  his  warrant 
for  execution  against  the  persons  in  arrear,  and 
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this  power  is  so  absolutely  vested  in  him,  that  in 
case  of  any  misuser  of  it,"  I  do  not  see  that,  by  this  x 
act,  the  party  aggrieved  can  have  any  relief,  by  ap. 
plication  to  any  court  of  justice  within  the  island  :•  I 
would  also  observe,  that  in  the  issuing  of  those 
warrants,  there  is  a  deviation  from  the  common 
law,  that  I  do  not  well  understand.  The  propef 
officer  to  whom  writs  or  warrants  of  execution 
ought  to  be  directed  is  tjie  marshal  there,  as  the 
sheriff*  is  here  at  home,  but  these  warrants  from 
the  treasurer  are  to  be  directed  to  any  two  con* 
stables,  who  are  expressly  to  proceed,  in  the  same 
manner,  as  marshals  are  to  proceed,  at  common 
law ;  and,  therefore,  I  do  not  see  any  reason  why 
the.  execution  of  these  warrants  should  be  taken  > 
out  of  the  hands  of  those  officers,  whom  the  com- / 
mon  law  appoints  for  that  purpose. 

I  must  further  observe  to  your  lordships,  tbdt 
for  the  better  discovery  of  any  frauds,  that  may 
have  yeen  committed  in  breach  of  this  act,  the 
treasurer  and  comptroller  are  empowered  (and 
that  without  any  information  given,  upon  oath  or 
otherwise)  to  summon  and  examine  any  persons 
whom  they  in  their  discretion  may  suspect  of  hav- 
ing acted  contrary  to  this  act ;  and  tliose  persons 
suspected-  are  to  answer,  upon  oath,  to  all  such  in- 
terrogatories as  they  shall  think  fit  to  put  to  them^ 
relalang  to  the  landing,  removal,  or  importation  of 
any  strong  liquors,  &c.  It  is  true,  that  the  penal-/ 
ties,,  they  are  to  be  under,  (in  case  of  refusing  to 
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answer)  are  not  so  great  as  in  caae  of  conviction  bj 
other  evidence ;  but  I  submit  to  your  lordships 
whether  it  is  not  always  unreasonaUe  for  any  man, 
in:  any  case,  to  be  obliged,  under  any  penalty 
whsteoever,  to  accuse  himself,  the  temptation  to 
perjury  is  so  very  great  in  such  cases,  and  the  oaths 
ts  officio  (of  the  nature  of  which  ibis  is)  have  been 
80  often  and  so  much  condemned,  that  I  think  I 
need  not  say  any  thing  further  concerning  it* 

Another  observation,  which  I  shall  lay  before 
your  lordships  is^  the  penalty  which  is  enacted 
upon  the  removing  or  landing  any  liquors  con* 
trary  to  the  act.  The  penalty  is  not  restrained  to 
any  strong  liquors,  that  should  be  removed  or 
landed,  by  the  consent  or  privity  of  the  master  or 
owner  of  each  respective  vessel,  but  it  is  worded  m 
so  loose  a  manner,  as  e.  g.  no  wines  or  strong 
liquors  ihaU  be  renuwed  or  conoeyed^  S^c.  or  landed^ 
Sfc.  under  the  penalty  of  forftiting^  S^c.  so  that  for 
ought  I  can  see  to  the  contrary,  a  common  jailor'i 
running  a  doMn  of  beer  on  shore,  may  mi^e  the 
owner  of  the  vessel  and  cargo  liable  to  the  penalty 
of  this  act,  which  is  no  less  than  the  forfeiture  of 
A]}  such  wines,  or  other  strong  liquors,  as  shall  bo 
Attempted  to  he  landed,  or  the  vadue  thereof  m 
money,  together  with  the  ship  Or  vessel  in  which 
they  were  imported,  with  all  her  guns,  tackle,  fur« 
niture,  ammunition,  and  appareL  I  think  I  need 
not  say  any  thing  more  concerning  the  unreason* 
ableness  of  this  penalty  than  barely  to  state  iU 
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Thie  observations  which  I  have  aow  lajd  before 
your  Iordi^ip9>  contain  all  the  objections^  which  I 
have  to  tins  a<^  \  and,  upon  condideraiion^  of  them, 
your  lordishipi  will  determine^  whether  it  will  be 
proper  to  be  passed  into  law  or  not. 

January  21,  1723^.  Richd.  W^st. 

(7.)  Mr.  W^sfs  objections  to  various  acts  qf  the 
Barbadoes  dssembly,  shewing  their  unfit?iess. 

To  the  rigbt  hen.  the  lords  commissioners  of 
trade  and  plantations. 

In  obedience  to  your  lordships*  commands,  sig* 
Qified  unto  me  by  Mr«  Secretary  Popple,  I  have 
perused  the  several  following  acts  passed  in  the 
idand  of  Barbadoes,  in  the  years  17 17,  and  1718 ; 
and  as  to  the  several  acts,  of  which  the  titles  are  as 
l^lows,  vis.  ^^  an  act,  enabling  the  representatives 
of  the  pariah  of  Christ  Church  to  sell  six  acres,  and 
thirty  perches,  cf  land,  in  the  said  parish,  formerly 
tiie  land  of  Philip  Howell,  deceased"  (no  objection); 
<*  a  supplemental  act  to  the  act  laying  an  imposi- 
tion, or  duty,  on  all  sugars,  molosses,  rum,  cotton, 
and  ginger,  imported  into  this  island,  which  are  not 
the  natural  product,  and  manufacture,  of  some  of  his 
majesty's  colonies"  (no  objection);  "  an  act  to  prohi- 
bit masters  of  ships,  and  other  vessels,  from  landing 
aliens,  or  foreigners,  in  this  island,  without  a  licence, 
for  so  doing  from  the  governor,  or  (Commander- 
in<>chief,  for  the  time  being"  (no  objtctioft)  ;  "  an 
act  for  providiqg  a  recompence  for  Thoi^as  Wha*' 
ley,  att<^rney  at  law,  clerk  to  the  commissioners  of 
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contracts,  for  repairing  the  fortifications,  for  his 
drawing  several  articles,  and  other  writing,  for  the 
country  service,  and  also  for  satisfs^ption  of  some 
charges,  &c."  ^no  objection)  ;  **  an  act,  the  better 
to  enable  the  committee  of  public  accounts,  of  this 
island,  to  settle  the  accounts  of  Richard  Downs, 
late  treasurer  of  this  island,  deceased  (no  objection); 
^^  an  act,  appointing  agents  to  transact,  and  nego- 
ciate,  the  affairs  of  this  island  in  Great  Britain" 
(no  objection)  ;  **  an  act,  to  prevent  his  majesty's 
subjects,  within  this  government,  from  having  any 
trade  or  commerce  with,  or  giving  any  protection, 
encouragement,  or  assistance,  whatsoever,  to  any 
of  the  rebellious  subjects  of  his  most  Christian  ma^ 
jesty,  belonging  to  the  island  of  Martinique"  (noob* 
jection)  s  "  an  act  for  the  encouragement  of  Davi^ 
Aubin,  gentleman,  in  two  several  projections,  by  him 
invented"  fno  objection);  "  an  act  to  empower  the 
treasurer  of  this  island  to  defray  the  expence  of  th<^ 
late  great  sessions,  held  on  the  second  Tuesday  in 
December,  171?"  (no  objection) ;  **  an  act  to  raise 
a  levy  on  the  several  inhabitants  of  this  island" 
(no  objection);  "  an  act  for  the  better  ordering,  and 
regulating,  his  majesty's  high  and  honorable  court 
of  exchequer,  and  pleas  of  the  crown**  (no  objection)  t 
**  an  act,  f6r  the  better  ordering,  and  regulating, 
his' majesty 's  courts  of  common  pleas,  within  this 
island"  Cno  objection);  "  an  act,  appointing  in  what 
manner  salt,  and  all  sorts  of  grain,  imported  into 
this  island,  «hall  be  sold,  or  disposed  of  (no  objec^ 
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tion) s  '^  an  act  to  raise  a  levy  on  the  several  in- 
habitants of  this  \s]Rnd**  (no  ol>jectionJ  s  "  an  act, 
for  encouragement  of  Thomas  Sainthill,  gentleman, 
in  his  projection  of  a  mill  for  grinding  sugar- 
canes"  (no  objection)  i  **  an  act,  for  the  further 
and  better  enabling  the  committee,  appointed  for 
settling  the  public  accounts  of  this  island,  to  pro* 
ceed  to  the  balancing  accounts  of  the  honorable 
Thomas  Maycock,  esq.  late  treasurer  of  the  said 
island''  f no  objection);  "  ap  act  to  empower  the 
treasurer  of  this  island  to  defray  the  expence  of 
the  late  grand  sessions,  held  for  the  body  of  this 
island,  on  the  10th,  Uth,  and  12th,  days  of  June, 
I/IS'Y'^^  objection);  "an  act,  granting  a  free  liberty 
to  the  inhabitants  of  this  island,  in  general,  to  load 
a^d  unload,  to  and  from  any  the  bays,  creeks, 
or  harbours,  in  and  about  this  island*'  (no  ob^ 
jection);  "  an  act  to  confirm  an  assessment  of  ne- 
groes' labour,  and  carriage  of  carts,  laid  on  the 
owners  of  said  negroes,  and  carts»  within  the  pa- 
rish of  Christ-church,  by  the  gentlemen  of  the 
vestry  of  the  said  parish"  (no  objection)  ;  "  an  act, 
appointing  agents  to  transact,  and  negociate,  the 
affairs  of  this  island  in  Great  Britain,"  I  hare  no  ob- 
jection to  their  'being  passed  into  law. 

But,  as  to  the  act,  intitled,^^  an  act,  requiring 
all  persons  to  bring  into  the  treasurer's  office,  a  list 
of  all  orders  due  to  them  from  the  public5"  I 
must  beg  leave  to  observe  to  yout*  lordships,  that, 
as  only  fifteen  days  are  allowed  to  bring  into  the 
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trea^rer's  office  all  orders,  which  any  man  maj 
have  due  to  him  from  the  public^  upon  pain  of 
being  postponed  in  the  payment  of  bis  debt,  that 
it  may  be  very  injurious  to  persons  dwelling  out 
of  the  island ;  and,  therefore,  I  submit  it  to  your 
lordships,  whether  it  would  not  have  been  reason- 
able to  have  allowed,  unto  such  persons,  a  longer 
time  for  the  producing  of  their  orders. 

Besides  the  above-mentioned  acts,  (among 
which  your  lordships  will  observe,  that  there  are  se« 
veral  private  acts,)  there  are  four  otlicr  private  acts, 
all  of  them  intended  to  dock  the  entails  of  parti- 
cular estates,  of  which  I  cannot  report  any  one  to 
be  proper,  to  be  passed  into  law :  the  first  of  which 
IS  an  act,  intitled,  *^  an  act  to  dock  the  entail  of  a 
plantation  in  the  parish  of  St.  James's^  and  the 
negro  slaves  thereunto  belonging,  and  to  vest  the 
fee  simple  thereof  in  Williann  Thorpe^  gentleman, 
youngest  son  of  Robert  Thorpe,  deceased/*  On 
which  act,  I  must  observe  to  your  lordships,  that 
though  there  is  a  reservation  of  the  right  of  Tho^ 
mas  Thorpe,  who,  in  case  he  should  return  into 
the  island  of  Barbadoe^  would  \)e  intitled  unto  the 
estate  in  fee,  yet  it  i§  upon  this  conditio^,  that  he 
should  live  in  the  island  now,  though  this  is  in  pur-' 
suance  of  the  testator's  will,  yet,  while  it  stood 
upon  the  foot  of  the  will,  Thomas  Thorpe  might, 
and  perhaps  with  success,  have  disputed  the  vali- 
dity of  that  condition,  but,  if  it  be  annexed  unto 
his  estate,  by  tbe  passing  of  this  act  ipto  Taw>  he  is 
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then  bound  down  to  the  performance  of  that  con«- 
ditidn,  without  remedy,  and  his  removal  oat  of  the 
island,  to  reside  even  in  England,  might  be  con* 
stnied  to  be  a  forfeiture  of  his  estate,  I  submit  it 
to  your  lordships  to  determine,  how  far  conditions 
of  this  nature  are  -to  be  encouraged  or  not. 

The  second  is  an  act,  intitled,  '^  an  act  to  dock 
the  entail  on  certain  plantations,  in  the  parishes  of 
St.  Thomas,  and  St.  James,  and  to  vest  the  s^ime 
in  Joseph  Gibbs,  «sq.  Upon  which  act,  I  must 
observe  to  your  lordships,  that  the  estates,  by  this 
act,  to  be  vested  in  Joseph  Gibbs,  esq.  are  derived 
from  the  wills  of  two  different  testators,  who 
created  the  entails,  and  reserved  upon  the  determi* 
nation  of  the  entails,  the  remainder  in  fee  to  their 
respective,  right  heirs,  and  yet  there  is  no  recital, 
in  this  act,  (by  which  it  is  proposed  to  dock  the 
said  [Several  entails,)  of  the  several  consents  of  the 
next  heirs  of  either  of  the  said  testators,  which  I 
conceive  to  be  not  only  requisite,^  in  consequence 
of  the  governor's  instructions,  biit  eveii  of  natural 
justice,  and  equity. 

The  third  is  an  act,  intitled, ''  an  act  to  dock  the 
entail  on  two  messuages,  and  three  pieces  of  land, 
in  the  town  of  Saint  Michael,  and  on  certain  negro 
slaves,  and  to  vest  the  fee  simple  thereof  in  Martha 
Lenoir,  wife  of  John  Lenoir,  esq.  and  daughter 
and  heir  of  William  Craggs,  esq.  late  of  the  town 
of  Saint  Michael,  merchant,  deceased.  The  end 
of  this  act  is,  to  dock  the  entail  of  an  estate,  whick 

TOL.  y.  D 


32  Opku(mof  IQftlU  Ckfhnht 

»  iiq>posed  to  be  vested  in  Martba  Lenoir,  hy  vir« 
tu6  of  its  having  been  granted  to  ber,  and  her  heirs, 
lawfully  begotten.  My  objection  to  tbi3  act  i%  that 
it  is  impertinent,  for  witlK>ttt  the  a4Bista)Qce  of  this 
act,  she  hath  an  estate  in  fee  8iia[de  already « 

The  fimrtfa  »  an  act  intitied,  '^  an  act  to  dock 
die  entail  limited  on  certain  lands,  &c.  '^  in  the  pa- 
rish of  Saint  Philip,  and  to  invest  the  fee  thereof  in 
John  Jones,  gentleman.  My  objection  to  this  act 
is,  that  though  there  is  in  it  a  reservation  of  the 
right  of  the  crown>  yet  it  is  not  proper  to  be  con- 
firmed upon  the  account,  that  a  clause  is  wanting 
to  save  the  riglits  of  all  bodiesf  polity?,  and  all  other 
persons  whatsoever,  not  mentioned  in  the  actt 
Jug.  3,  I71d»  Rich-  Wmt. 

(8.)  Jbfr.  Fences  olgections  to  an  act  of  the  same 
uct,  as  unfit. 

To  the  right  hon*  the  lords  cpmmissioners  for 
trade  and  plcmtatioas* 
My  lordst  - 

In  obedience  to  your  lordships^  commands,  sig«^ 
nified  to  me  by  Mr.  Popple^s  letter^  referring  to 
Kne  an  act  passed  in  Barbac|oes,  in  17S9S*S,  intitled 
^  an  act  for  supporting  the  honor  and  dignity  of 
the  government;^'  and  also  a  copy  of  a  petition 
ttorn  Mr.  Worsley,  late  governor  of  Barbadoes, 
praying  his  msyesty's  directions,  for  the  recovery 
of  the  arrears  due  upon  the  said  act,  and  desicing 
my  opinion,  whether  any,  and  what  method,  by 
law,  caa  be  taken  for  recovering  the  same^  I  hasr^ 


conadered  of  the  said  act,  and  petitioOi  aod  hum* 
bly  observe  to  your  lordsliips,  that  I  ajiprebend 
the  foUowiBg  questioiig  may  arise  upon  the  con* 
stroction  ^f  this  ad,  as  to  the  method  of  proceed- 
ingy  for  t\»  recovery  of  the  arrears,  and  which  I 
beg  leave  to  itatie  to  yoiy  lordships^  with  my  opi- 
nion thereon. 

.  By  the  act,  certain  duties  were  laid  on  negroes,  • 
ice.  and  granted  to  his  miyeity,  liis  heirs,  and  suc- 
cessors^ for  the  uses  therein  specified^  the  first 
whereof  was  for  the  payment  of  the  governor's 
salary,  which  was  settled  on  him»  during  the  whole 
time  of  his  government^  and  directions  are  therein 
given  for  the  collecting  and  levying  the  said  duties. 

By  the  tenth  clause  in  the  act,  if  any  person 
charged  or  chargeable,  by  virtue  of  the  act,  ne- 
glect to  give  in  the  number  of  his  negroes,  &c.  or 
who  having' given  in  the  number  of  his  negroes, 
&c.  neglect  to  pay  at  the  time  prescribed,  ho  shall 
forfeit  double.  A  question  seAis  to  arise  upon 
this  clause^  whether,  although  the  representatives 
should  not  return  a  list  of  defaulters,  according  to 
the  directions  of  the  eighth  claij^se,  whether  tlie 
treasurer  may  issue  executions  upon  the  default* 
ers,  or  in  what  other  method  he  may  proceed  ? 

The  act  of  assembly  is  not  so  clearly  penned 
upon  this  point  as  it  ought  to  be,  but,  upon  con- 
sidering the  several  daosea^  I  think  if  the  persons 
chargeable  neglect  to  give  in  tj^eir  number  ,pf 
^egroesy  «  aeglect  to  pay>  having  givea  ia  as  is 
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directed,  otwithstanding  the  representatives  sboald 
not  return  a  list  of  the  defaulters,  according  to  the 
eighth  clause^  they  will  forfeit  double ;  and  the 
treasurer  may  levy  the  forfeiture  according  to  the 
directions  of  the  twelfUi  clause,  and  in  order  to 
proceed  thereto,  he  is  to  Kceive  any  legal  evidence 
that  shall  be  given,  but  he  cannot  examine  the 
^  party  himself,  because  it  may  tend  to  sul:^ect  him 
to  a  penalty :  this  method  of  proceeding  may^  per- 
haps, be  the  most  expeditious,  but  the  most  cer- 
tain will  be,  by  filing  an  English  bill  in  the  proper 
court  in  the  attorney-general* s  name,  on  his  ma- 
jesty's behalf,  for  the  recovery  of  the  single  duty, 
waiving  the  penalty. 

By  the  fourth  and  sixth  clauses  in  the  act,  law- 
yers  and  patent  officers  are  charged  with  a  sum 
certain,  respectively,  but  the  non-payment,  of  it  is 
omitted  to  be  made  a  forfeiture.  A  question  may, 
therefore,  arise,  whether  the  treasurer  may  issue 
executions  for  the  single  duty?  I  think  there  is  no 
authority  given  for  the"  treasurer  to  proceed  in  the 
summary  way  he  is  empowered  to  do  upon  a  pe* 
nalty,  and,  therefore,  the  proper  way  of  proceeding 
iu  this  case,  will  be,  by  English  bill,  in  the  attorney- 
generars  name,  on  his  majesty's  behalf. 

The  committee  for  settling  the  public  accounts 
(and  who,  by  the  fourteenth  clause  of  this  act,  are 
vested  with  power  to  proceed  against  the  treasurer 
for  any  neglect,  in  the  same  manner  as  he  ought  to 
have  done  against  the  owners  themselves),  are  by 
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a  former  law  made  op  of  four  members  of  the 
council,  and  six  of  the  assembly.  Now  it  happens, 
that  all  these  last  are  defaulters  themselves^  and 
have  incurred  penalties,  for  not  pursuing  the  actj 
and»  therefore,  it  is  apprehended,  they  will  either 
avoid  making  a  committee  to  settle  the  treasurer's 
accounts,  in  order  to  screen  him  or  themselves 
(who,  it  is  said,  have  given  him  security  to  indem« 
nify  him),  or  else  if  they  do  meet,  they  will  adjust 
his  accounts,  without  proceeding  against  him,  for 
his  neglect,  by  which  means  there  will  be,  as  there 
has  been  already  for  two  years  past,  a  great  defi* 
ciency  in  the  collection,  and,  consequently,  great 
arrears  due  to  his  majesty.  A  question  may  arise 
upon  this:  if  it  appears  that  the  treasurer  has  neglect- 
ed his  duty,  whereby  a  deficiency  in  the  collectioa 
has  been  occasioned,  what  method  will  be  proper 
to  be  taken  against  the  treasurer,  for  what  is  due  to 
the  governor,  although  the  committee  of  public  ac* 
counts  should  do  as  above-mentioned  ?  I  think,  by 
the  fourteenth  clause,  the  parly  charged  with  the 
duty,  who  was  the  original  debtor,  is  expressly  dis* 
charged,  and  the  treasurer,  by  reason  of  his  ne» 
gleet,  is  put  in  his  place,  and,  therefore,  in  cases 
where  the  treasurer  might  clearly  by  law  have 
levied  the  penalties,  and  has  wilfully  neglected  to 
do  it,  he- will  be  liable  to  answer  the  single 
duty,  and  a  bill  may  be  brought  against  him, 
in  the  attorney-general's  name,  foe  the  recovery 
thereof 
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The  treasurer,  who  is  chosen  annually,  is  oblig- 
ed, by  the  annual  excise  act,  to  enter  into  a  recog- 
nizance to  his  majesty's  governor,  with  such  good 
and  sufficient  securities  as  the  said  governor  and 
council  shall  approve  of,  in  the  sum  of  10,0001.  for 
the  faithful  discharge  of  the  said  office.  A  ques- 
tion may  arise  upon  this,  if  the  treasurer  has,  in 
any  instance^  neglected  the  duty  required  of  him, 
by  the  act  now  in  consideration,  whether  the  re- 
cognizance, for  the  faithful  discharge  of  his  office, 
can  be  put  in  suit  by  a  scire  faciaSy  unless  such  ne- 
glect should  appear  by  the  proceedings  of  the 
committee,  and  in  what  manner ;  if  judgment 
should  be  obtained  upon  this  recognizance,  will 
the  money  levied  thereon  be  applied  ?  I  think  it 
is  not  necessary  that  the  accounts  should  be  first 
adjusted  by  the  committee,  or  that  they  should 
determine  the  neglect  before  the  treasurer's  re- 
cognizance is  put  in  suit.  I  think  the  wilful  ne- 
glect pf  the  duty  required  of  him  by  the  act  will 
be  such  a  breach  of  the  condition,  as  may  be 
assigned  upon  a  scire  facias,  because,  I  observe,  the 
recognizance  was  entered  into  after  the  passing  of 
the  act,  whereby  the  several  matters  mentioned  in 
the  act  are  made  part  of  his  duty. 

I  have  now  stated  to  your  lordships  the  several 
questions^ that  I  apprehend,  may  arise  upon  the  con- 
sideration of  this  act,  as  to  the  method  of  recover- 
ing the  several  duties  granted,  and  have  given 
your  lordships  my  thoughts  upon  them.  *  I  beg 
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leave  to  say,  upon  the  whole,  that  I  thmk  there  is 
a  very  plain  remedy  for  the  recovery  of  these  ar- 
rears. 

May  11,  17S2.  Fran.  Fane. 

•  (9.)  The  opinion  of  the  attoniey^general  Eawltn, 
cfBarbadoeSy  on  the  act  of  assembly,  creating  paper 
money. 

May  It  please  your  excellency. 

I  presume,  with  your  excellency's  permission, 
and  under  your  pardon,  since  I  am  disabled  from 
waiting  on  you,  to  give  your  excellency  my 
thoughts  on  the  act  relating  to  the  payment  of  the 
bank  bills,  the  occasion  of  which  was  on  the  act 
for  establishing  a  method  of  credit,  &c*  which  said 
act  of  credit  her  majesty  hath  been  graciously 
pleased  to  repeal,  finding  it  against  her  preroga- 
tive, and  for  the  disadvantage  of  her  subjects,  and 
trade. 

This  act  being  repeated,  I  take  the  whole  act  to 
be  as  if  no  such  act  had  been  made,  as  to  any 
thing  in  force  now,  and,  by  the  repeal,  the  whole 
is  gone,  and  cannot  stand  in  part  good,  and  as  to 
the  other  part  void,  the  act  being  an  entire  act^ 
must  take  its  fate  together. 

This  act  being  repealed,  and  in  this  state,  it  is  to 
be  considered,  what  power,  or  rather,  whether  the 
legislative  authority  had  any  power,  after  this  re- 
peal, to  make  any  other  law  relating  to  it,  and  I 
presume  they  had  not  ^ny  su£Scient  authority  to 
that  purpose  in  themselveis,  which  her  magesty,  in 
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her  great  wisdom,  foreseeing,  by  her  instructions, 
appointed  what  was  her  will,  and  pleasure,  to  be 
done  in  this  case,  and  therefore  appointed,  that, 
by  some  n^w  law,  those  people,  who  were  obliged 
to  part  with  their  legal  securities,  be  no  sufferers 
4hereby^  but  be  restored^  as  far  as  may  be,  to  the 
same  state  they  were  in,  before  the  passing  the 
said  act.  So  that  it  seems  clear^  and  plain^  the 
assembly  had  no  other  authority  to  enact  a.  new 
law,  but  from  her  majesty's  instructions;  and^ 
therefore,  I  conceive  they  had  no  other  foundation 
ta  enact  this  new  law  but  from  her  majesty's  said 
instructions,  and  which  they  have  themselves  made 
the  chief  ground  of  the  said  act,  and  by  the  said 
instructions  were  limited,  and  tied  up,  and  the 
legislative  power  only  qualified  to  make  a  new  law 
%o  those  particular  ends,  and  purposes,  appointed 
by  her  majesty's  instructions,  and  no  other,  and 
whatever  they  do  beyond,  or  different  from,  such 
authority,  is  void. 

Wherefore,  it  is  fit  to  be  inquired  into,  and  cost*- 
jiidered^  what  the  said  instructions  appoint  and 
empower,  and  I  take  her  majesty's  words  to  be 
certain  and  plain,  only  to  restore,  or  r^-instat^^ 
those  persons,  who  had  parted  with  their  legal  se- 
curithes  into  the  same  state,  and  condition,  they 
were  in  before,  and  no  otherwise ;  but^  on  the 
contrary ,.  they  had  exceeded  the  said  instructions^ 
and  power,  and  enacted  many  strange  aud  illegal 
thii^g^y  both  different  from,  aud  repugnant  to,  the 


Omoitutions.}  Emintnt  Lawyers.  2!^ 

said  instructions,  for  I  cannot  find»  that,  by  anj 
part  of  her  msyesty's  instructions,  these  law* 
makers  were  any  ways  emfpowered  to  any  of  the 
several  things  following^  all  which  arc  enacted  by 
the  said  act* 

That  they  had  any  power  to  alter  the  nature  of 
any  debt,  and  to  give  bonds  the  force  of  judg« 
ments,  without  any  fegal  proceeding  thereto:    . 

That  act  cannot  declare  the  said  bonds  to  be 
judgments,  and  so  to  appoint  that  execution  shall 
issue,  and  be  levied  on  any  estate,  real  or  personal, 
of  the  debtor,  and  in  default  thereof,  on  his  person, 
without  being  illegal,  and  contrary  to  law: 

For  that  the  great  statute  of  Magna  Charta, 
which  is  so  dear  to  all  English  subjects,  and  bfith 
been  two  and  thirty  times  confirmed,  positively 
declares,  tliat  no  man  shall  be  disseized  of  his  free- 
hold,  but  by  due  process  of  law. 

And  how  this  act,  contrary  to  this,  and  many 
other  statutes,  of  the  kingdom  of  England,  can 
enable  the  disseizing  any  person  of  his  freehold,  by 
a  bare  warrant,,  without  trial,  whether  the  debt  is 
due,  or  not^  or  whether,  if  due,  it  is  satisfied  or 
not,  seems  very  strange,  and  contrary  to  common 
right  and  reason,  as  well  as  law ;  further,  I  take  it, 
that  the  then  governor's  commissioQ  could  not 
empower  the  passing  any  such  act,  for,  that  the 
words  of  the  said  commission  are,  that  no  laws 
flfa^ll  be  passed,  that  are  repugnant  to  the  laws  of 
^gland^  but  aU  supb  laws,  as  shall  be  passed  here. 
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shall  be,  as  near  as  may  be,  agreeable  to  them,  and 
this  act,  being  almost,  in  every  branchy  repugnanti 
nay,  and  further  to  take  away  all  the  power  and 
force  of  Magna  Charta,  is  contrary  to  the  said 
commission,  as  well  as  law,  and  therefore  void,  for 
it  is  a  maxim,  that  an  act  of  parliament,  that  is 
against  common  right,  or  reason,  or  is  repugnant, 
or  impossible,  in  itself,  is  void» 

That  all  limited  authorities  must  be  strictly  pur-, 
gned,  otherwise,  whatever  is  done  under  the  pre- 
tence of  such  authority,  is  not  warrantable  there- 
by, and  haying  no  foundation  to  support,  and 
maintain  it,  mus%  by  consequence,  cease,  and  be- 
come  insignificant,  with  all  things  acted  tliereby, 
and  as  I  take  it  the  assembly  had  but  a  limited 
authority,  which  they,  in  most  parts  of  the  act,  ex* 
ceed,  and  in  very  few  truly  pursued  the  power,  and 
authorify,  given  to  the  gentlemen  therein  mentioned, 
by  the  very  act  itself,  is  but  as  commissioners,  with- 
out  investing  them,  in  the  least,  with  the  qualifica* 
tion  of  a  court  of  justice,  and  a  commission  granted 
against  law,  or  the  empowering  particular  persons 
to  do  things  against  law,  is  void,  and  so  it  would  be, 
if  they  had  enacted  it  themselves,  and  the  express 
words  of  the  law  are,  that  no  commission  may  be 
given,  or  granted,  to  do  any  thing  against  the  law  of 
God,  or  the  nation,  as  to  take,  or  imprison,  men's 
bodies,  enter  upon  their  lands,  or  take  their  goods, 
without  due  order  of  law,  and,  if  any  such  be 
granted,  the  law  declares  such  commissions  void 
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It  is  to  be  aHowed^  that  the  legislative  authority 
of  this  island,  hath  sufficient  power  to  do  many  and 
noble  things,  for  the  well  being  thereof,  and  for  the 
ease  and  safety  of  the  people^  and  the  more  they 
keep  themselves  within  the  limits  of  the  governor's 
commission,  and  her  majesty's  instructions,  the 
firmer  will  their  acts  be,  and  of  much  greater  force, 
when  supported  by  law  and  regal  power. 
'  Bat^  on  the  other  hand,  it  cannot  be  granted 
them,  that  they  are  capable  to  enact,  at  their  own 
will,  and  pleasure,  what  they  think  fit.  For  they 
cannot,  by  a  law,  alter  the  common  law  of  £ng* 
land,  and  the  settled  course  of  proceedings  there- 
on, they  cannot  change  the  common  securities 
of  the  kingdom.  They  cannot  enact  any  thing 
against  her  majesty's  prerogative.  They  cannot 
take  away,  by  any  act  they  can  establish,  any 
authority,  vested  in  the  governor  by  her  iSajesty's 
commission,  with  many  other  things,  too  many 
here  to  be  enumerated,  and  they  cannot  pretend 
to  have  an  equal  power  with  the  parliament  of 
England. 

So  I  observe,  that  many  branches  of  this  act 
are,  that  in  case  the  debtor  fail  to  perform  many 
requisites  appointed  by  the  said  act,  though  with- 
out  any  legal  trial,  or  hearing,  or  judgment,  whe- 
ther lie  hath  really  offended  against  the  commands 
of  the  said  act,  shall,  ipsofacto^  be  committed  to 
the  common  gaol,  and  thereto  remain,  without 
bail,  or  mainprize,  he,  and  bis  cause,  being  un* 
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heard,  and  debarred,  of  any  benefit  of  law,  or 
equity,  and  when/and  how  to  be  delivered,  though 
never  so  much  justice  on  the  prisoner's  side,  is  not 
appointed,  or  permitted,  and,  if  this  can  be  called 
justice,  it  is  summum  jus,  which  is,  summa  inquiria 
et  miser  a  est  gens  ubijus  est  vagum. 

Indefinite  imprisonment  is  against  the  law  of 
the  land,  and  I  take  it  to  be  expressly  against  her 
majesty's  instructions,  for  any  persons  to  be  com* 
mitted  without  bail,  or  mainprize,  for  any  crime 
under  felony,  or  treason,  for  her  majesty  hath 
been  graciously  pleased  to  command  her  judges 
to  take  bail  for  any  person,  committed  for  any 
crime,  except  felony,  or  treaspn,  and  that  too 
must  be  plainly  and  clearly  expressed  in  the  war- 
rant of  mittimus,  and,  therefore,  I  cannot  but  be 
of  opinion,  that  all  those  branches  of  the  said  act, 
ordering  such  illegal  commitments,  are  against 
law,  and  the  queen's  instructions^  and  therefore 
become  void. 

There  is  a  settled  maxim  in  the  law,  that  no  per- 
son shall  be  obliged  to  accuse , himself,  yet,  by  the 
said  act,  persons  are  obliged  to  swear,  whether 
they  have  had  larger  credit,  than  warranted  by  the 
late  repealed  law,  and  thereby  bring  themselves 
within  the  penalty  thereof,  though  the  person  may 
not  know  the  real  title,  or  value,  of  his  estate,  yet 
the  commissioners  have  absolute  power,  without 
any  legal  trial,  to  Commit  such  to  gaol,  &c. 

The  statute  of  Magna  Charta  is  express,  that  na 
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person 'shall  be  restrained  of  his  liberty^  or  disseised 
of  his  lands,  or  tenements,  but  by  dae  trial,  ac- 
cording to  the  law  of  the  land,  the  benefit  of  which 
statute  is  wholly  taken  away  by  this  act,  and  the 
subject  debarred  of  his  liberty,  without  trial,  or 
any  other  due  course  of  law. 

Also,  in  most  of  the  branches  of  the  said  act,  it 
is  enacted,  that  if  compliance  in  payments,  &c.  is 
not  exactly  as  the  act  directs,  then  the  commis- 
sioners are  empowered  to  issue  out  executions,  and 
thereby  levy  not  only  on  the  debtor's  real  estate, 
but  also  on  bis  personal  estate  he  shall  be  then 
possessed  of,  and  this  without  l^al  trial,  whether 
the  said  estate  is  liable  to  such  execution,  or  whe- 
ther the  party  hath  right  or  title  to  the  same,  or 
not,  for  many  persons  may  be  posseted  by  several 
lawful  ways,  as  by  late  management,  executor- 
ships, as  attorneys,  &c«  who  have  no  legal  #ight  to 
such  personal  estate,  by  which  means,  .by  the  bor« 
rower's  act,  the  right  owner  may  be  stripped  of  his 
estate,  without  trial,  and,  by  tlie  said  act,  is  after- 
wards debarred  of  any  remedy,  either  in  law,  or 
equity,  for,  by  the  words  of  the  act,  a  bare  posses- 
sion intitles  to  an  execution;  and,  if  the.offic^  find 
pot  sufficient  to  satisfy  what  is  required,  then  the 
person  may  be  committed  to  gaol,  without  being 
tried,  whether  he  hath  offended  against  the  said 
act,  or  not,  or.  being  admitted  to  the  liberty  of  re- 
lief in  equity,  writ  of  error,  or  appeal  to  the  go- 
vernor, or  her  majesty  herself^  which  (with  subr 


mission)  I  dannot  conceive  to  be  comonMit  to 
her  onajestT's  order,  or  her  gracious  iDtention 
thereiii. 

By  this  aot,  dl  entailed  estates  are  liable  to  exe«* 
CBtion,  and  thereby  all  remainders,  and  reversions, 
nmy  be  defeated,  which  is  tacitly  the  docking  all 
such  estates  against  the  law  of  England,  and  in- 
hnXSy  and  strangers,  that  have  no  privity,  or  know- 
ledge^  persons  beyond  the  seas,  that  may  have  in- 
terest and  right  in  those  estates^  may  have  their 
estates  torn  to  pieces,  and  they  stripped  from  their 
possessions,  without  trial,  or  any  process  of  law, 
by  a  pretended  execation,  without  any  record,  or 
judgment,  to  support  it,  and  this  without  any  re« 
lief,  or  remedy,  after,  by  any  process  of  law,  or 
appeal,  whatsoever. 

The  authority  given  to  the  said  commissioners, 
being' to  them,  or  eitlier  of  them,  I  conceive  to  be 
uncertain,  and  inconsistent,  for,  that  each  person 
having  the  same  fulness  of  power,  two  executions 
may  issue  at  one  and  the  same  time,  for  the  same 
cause,  which  is  against  justice^  but  I  cannot  cdii- 
ceive,  that  the  power  of  issuing  out  executipns 
tan  he  lodged  in  two  persons,  at  one  and  the  same 
time,  and,  I  presume,  no  such  president  can  be 
produced,  for  it  was  never  known,  that  the  power 
of  issuing  out  execution,  was  placed  in  any  other 
hands,  than  the  chief  judge  of  a  court. 

The  great  and  principal  clause  in  the  second  ib^ 
lio  of  this  act,  which  makes  all  the  estates  liable  to 
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im^Hrer  the  bonds  entered  into,  depends  entirely 
on  thp  rep^i^Ied  act,  and  is  so  expressed,  which 
act,  from  the  time  of  her  majesty's  repeal,  became 
void  ^n  law,  as  if  no  such  act  had  ever  been  made^ 
and  if  this  stands^  there  is  the  same  reason  for  all 
the  rest  of  the  said  act,  and  this  would  be  to  op- 
pose her  iD^jesty's  authority,  and  make  that  act  of 
force,  and  valid,  which  her  majesty  hath  positively 
repealed,  and  thereby  deny  her  authority,  the  dan- 
ger of  which  ought  to  be  liighly  regarded. 

By  the  great  general  clause  in  folio  3,  it  is  en- 
acted, that  the  commissioners,  or  either  of  them, 
ai^  on  non-payment,  immediately  required  to 
isme  out  a  warrant,  or  execution,  under  his,  or 
their,  h^ad  and  seal,  to  be  directed  unto  such  mar- 
shal, or  officer,  as  the  said  commissioners,  (note, 
the  power  is  here  jointly  in  both  the  commis- 
jiioners,  though  separately  before,}  to  attach  all,  or 
y^y9  the  estate  of  inheritance,  or  other  estate  real, 
whereof  such  person,  or  persons,  are,  or  were,  ac* 
tuaUy  seized,  at  the  time  of  entering  into  the  said 
obligations,  in  whose  hands  soever  the  estate  shall 
be  found. 

On  which  clause  I  observe,  that  no  other  estate 
ia  made  liable  to  such  attachnient,  but  such  estate 
only  aa  the  debtor  was  seized  of  at  the  time  of 
entering  into  the  allegation,  and  how  that  can  be 
d^rmined,  without  a  legal  proceeding,  and  trial, 
yiriU  be.  difficult  to  be  justly  determined. 
-  ^  the  clause,  empowering  marshals  to  give 
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bills  of  sale,  it  is  thereby  declared,  that  such  bill  of 
sale,  girea  by  the  said  officer,  or  marshal,  and 
duly  executed,  shall  be  valid,  to  all  intents  and 
purposes  whatsoever,  to  convey  any  the  lands, 
buildings,  or  negroes,  to  the  purchaser,  which,  I 
conceive,  cannot  be  any  wise  valid,  according  to 
law,  there  being  no  record,  or  legal  proceedings, 

s 

to  maintain,  or  warrant,  any  such  sale,  or  deed, 
to  the  purchaser,  to  make  him  a  legal  title,  when 
it  shall  come  hereafter  to  be  tried  in  a  court  of 
justice,  according  to  due  form  of  law. 

My  lord  Cook,  in  folio  587>  and  5SS,  saith,  that 
if  an  act  ii^  impossible,  and  inconvenient  to  be  ob- 
served, it  is  void,  as  in  the  case,  there  put>  of  the 
common  seal  being  put  into  the  custody  of  the 
prior,  and  four  of  the  worthyest,  and  discreetest, 
of  the  convent,  which  was  observed  to  be  impossi- 
ble, and  inconvenient,  and  therefore  resolved,  by 
the  whole  court  of  common  pleas,  to  be  void;  and 
Bracton  givetli  as  a  rule,  that  lex  est  sanctio  justa 
jubent  honesta  tt  prohibens  contraria,  so  as  every 
law  must  have  three  qualities:  first,  it  must  be 
jtista;  secondlyyjubef IS  honesta;  thirdly ,  proHibens 
contraria ;  and,  if  it  must  be  justa^  it  must  have 
five  properties:  first,  it  must  be  possibilis;  se- 
condly, necessaria;  thirdly,  conveniens  s  fourthly, 
manifesta ;  fifthly,  nulla  privato  comodo^  sed  comn^ 
ni  utilitati  edita,  and  this  grounded  upon  holy  writ, 
Jegum  condite  res  justa  decemanty  va  qui  candunt 
leges  iniquas  et  seribentes  in  Justitiam  scripserants 
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and  bow  many  of  these  requisites  are  contained  in 
the  present  act  in  dispute,  I  leave  to  any  consi* 
derate  judge  to  determine,  and  I  take  it,  that  thi^ 
act  falls  under  the  said  rules,  of  being  impossible^ 
and  inconvenient,  for  the  enacting  persons  to  bd 
disseised  of  their  estates,  and  their  bodies  to  be 
imprisoned,  contrary  to  common  right,  and  the 
law  of  the  land,  is  legally  impossible  to  be  done# 
and  it  cannot  be  denied,  but  that.it  is  very  incon- 
venient, against  common  justice,  to  be  stripped  of 
our  freedom,  rights,  and  properties^  without  any 
judicial  hearing;  and  what  is  the  highest  of  in- 
justice, and.  the  greatest  of  hardships,  that  how  un- 
just, irregular,  and  severe,  any  proceedings  are,  or 
may  be,  the  party  grieved  is  debarred  of  any.  re- 
medy, either  by  writ  of  err#r,  injunction  of  chan» 
eery,  appeal  to  the  government,  or  to  her  majesty 
herself,  though  the  party  lies  under  the  greatest  of 
grievances  whatsoever. 

These  things  I  take  to  be  legally  impossible,  and 
what  no  act  of  this  island  can  lawfully  establish. 

Lastly,  if  the  act  itsdf  was  passed  by  a  lawful 
autbofity,  whether  it  is  not  of  so  extraordinary  a 
nature,  and  so  variant  from  her  majesty's  instruc- 
tioQs,  and  contains  so  many  insufficiencies,  as  is 
50  repugnant,  in  most  of  its  material  parts,  of  th6 
laws  of  the  land,  the  rights  of  the  kingdom,  the 
liberty  of  the  subject,  your  excellency's  power 
and  authority,  and  her  majesty's  prerogative,  that 

VOXm  il  £ 


38  Opinions  of  iOfthe  Colonial 

it  ought  not  to  be  put  into  effect,  and  have  any 
force,  till  her  majesty's  pleasure  and  approbation, 
or  disapprobation,  shall  be  made  known. 

If  these,  my  present  thoughts  on  this,  may 
be  any  way  satisfactory  to  your  excellency,  and 
serviceable  to  the  island,  and  her  majesty's  inte* 
rest,  I  shall  think  myself  happy  to  have  acquitted 
myself  of  the  duty  incumbent  on  me,  and  pray 
your  excellency  would  be  pleased  to  accept  of  it, 
as  my  sincere  opinion,  according  to  the  best  of  my 
judgment, 

Will.  Rawlin. 

(10.)  The  objections  of  the  attorney*general  Nor^ 
they,  to  the  same  act,  creating  paper  money. 

To  the  right  hon.  the  lords  commissioners  for 
trade  and  plantations* 

May  it  please  your  lordships. 

In  obedience  to  your  lordships'  commands,  sig* 
nified  to  me  by  Mr*  Popple,  I  have  perused  and 
considered  of  an  act,  intitled,  an  additional  act  to 
the  act  intitled  an  act  to  ascertain,  the  payment  of 
such  bills  as  have  been  issued,  pursuant  to  a  late 
act  of  this  island,  intitled  an  act  to  supply  tne  want 
of  cash,  and  to  establish  a  method  of  credit  for  per- 
sons having  real  estates  in  this  island,  passed  in 
Barbadoes,  the  12th  of  July  1716,  as  also  the  said 
original  act ;  and  do  humbly  certify  your  lordships, 
that  the  said  additional  act  is  to  constitute  a  new 
commissioner,  and  a  new  marshal,  (those  mention- 
ed in  the  first  act  being  dead  or  removed,)  to  exe« 
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Ottte  the  powers  in  the  original  \  and  this  additional 
act,  is  part  executed,  or  not  executed,  and  provides 
several  remedies,  where  monies  bid  on  sales  at 
outcries,  pursuant  to  the  first  act,  have  not  b^en 
paid ;  and  lays  several  penalties  on .  such  bidders, 
not  paying  what  they  shall  have  bid  ;  and  empowers 
a  person  to  bid  in  behalf  of  the  government,  where 
no  person  appears  to  bid,  by  which  I  apprehend 
is  meant  a  real  bidder ;  for  in  the  oath  of  the  per* 
sons  empowered  to  h\6y  he  swears  he  ^ill  not  bid, 
but  where  no  other  person  will  bid,  or.  unless  a 
person  shall  endeavour  to  purchase  the  laws  at  an 
under  rate,  and  swears  he  will  not  exceed,  in  such 
bidding,  two-thirds  of  what  he  shall,  in  his  con* 
sdence,  esteem  the  land  to  be  worth ;  which  seems 
to  be  a  penalty  on  the  owner  for  keeping  away 
bidders,  otherwise  I  do  not  see  why  the  bidder 
should  not  give  the  value  of  the  estate. 

And  the  said  additional  act  gives  several  powers 
for  the  better  executing  the  design  of  the  former 
act,  which  was  to  discharge  the  debts  and  engage- 
ments, contracted  by  reason  of  an  act,  intitled  an 
act  to  supply  the  want  of  cash  by  a  method  of  cre- 
dit, for  persons  having  real  estate  in  this  island, 
(commonly  called  the  paper  act)  which  was  re* 
pealed  by  her  late  majesty ;  and  I  have  no  objec- 
tion, in  point  of  law,  against  the  said  additional 
act.  There  is  therein  a  pretty  extraordinary  pu- 
nishment on  persons  bidding  for  lands,  which  they 
were  then  iocapable  of  paying  for,  viz«  imprison* 
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ment  for  a  year,  to  be  $ei  in  tbe  pillory,  and  to 
bare  their  ears  cut  off;  but  tbat  being  only  &st 
persons  who  knew  tl^eir  own  inabilities,  I  have  iiq 
objection  thereto^  ' 

^  Dec.  23,  1717.  Epw.  Northby^ 

(U.)  Th^  objection  i^ the  wme  Umnfcr  to  act  of 
Barbadoes,  as  unreasonable. 

To  the  right  honorable  the  lordbi  commissioners 
for  trade  a^d  plantations* 

May  it  please  your  lordsbipeu 

In  obedience  to  your  lordships'  order  of  reference^ 
signified  to  me  by  Mr.  Popple,  I  liave  considered 
of  the  following  acts  passed  at  an  assembly  df  Bar- 
badoes, in  March  1701-8,  and  April  1702,  yiz^ 
^^  an  act  for  the  further  supply  of  fire-arms,  and 
other  stores,  &c.>dated  th0 1 9th  of  March,  1 701*2  ;'* 
^^  an  act  to  secure  the  peaceable  possession  of  n&t 
groes.  and  other  slayes,  to  tb^  inhabitants  of  this 
island,  and  to  prevent  and  punish  th^  clandestine 
and  illegal  detinue  of  tliem*  dated  the  27th  of 
Aprilj»  1702;^'  which  laws,  I  conceive,  are  agrees 
able  tp  law,  apd  do  not  contain  any  thing  prejudi« 
cial  to  her  m^esty's  prerogative,  except  the  act,  tq 
secure  the  peaceable  possession  of  negroes,  &c.,  as 
to  which,  I  am  of  opinion,  that  though  many  ports 
of  this  law  (which  is  not  temporary  but  perpetual) 
may  be  of  use  to  the  planters  in  Barbadoes ;  yet 
that  part  of  it,  which  prohibits  the  carrying  away 
white  servants,  without  consent  of  the  owners,  un* 
der  (h^  penalty  pf  one  hundred  pounds,  and  oblige^ 
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tnastcnrs  of  ships  to  stiTear  not  to  carry  ihemawajr^ 
is  not  fit  to  be  approved  of;  Ibr  that  children  stdlen 
fix>m  £ng)and,  andxarried'  to  the  Barbadoes^  cannot 
be  reclaimed  and  carried  away  at  the  instance  of 
their  parents ;  and  as  it  is  worded  (if  otherwise  fit) 
it  is  unreasonable^  beings  if  any  person  shall  direct- 
ly, or  indirectly,  carry  off,  attempt^  ot  cause  to  be 
carried  off,  aqy  white  servant  without  knowledge  of 
the  owner>  which  a  man  may  inoocently  do  y  the 
words  (knowing  siush  person  to  be  a  servant)  being 
OBHtted  I  and  thecefiire  I  think  this  law,  with  tiiese 
clauses  in  it,  not  fit  to  be  approved.     . 

OcU  S3, 1703»  Enw.  NoarHST. 

[li.)  The  r^ort  of  Mu  West,  in/aaauraf'aJa* 
mmka  acts  ^p^  general  primipks  t^  cfManial  poiiey^ 

To  the  right  hon.  the  lords  eomniis«oners  o^ 
trade  and  plantations. 
My  lordfi« 

In  obedience  t6^  your  lordships'  commands,  sig*- 
nified  to  me  by  Mr.  Popple,  on  the  37th  of  June 
1723,  I  have  reconsidered  an  act  passed  in  the 
island  of  Jamaica,  intttled,  an  act  for  encouraging 
the  speedy  settling  of  the  plantation,  commonly 
called  Pero  or  Pera  plantation,  situate  at  Port 
Morant,  in  the  parish  of  St.  Thomas  in  the  East,  in 
this  island ;  atul  for  obliging  all  persons  intitled  to 
the  equity  of  redemption  th'^^reoG  to  redeem  the 
same  by  a  prefixed  time. 

In  the  consideration  of  acts  passed  in  the  Ameri- 
can colonies,  when  the  governor,  council,  and  a»- 
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sembly  of  any  province  take  upon  them,  in  the 
preamble  of  an  act,  to  recite,  and  aver,  a  matter  of 
fact,  transacted  within  their  own  bounds,  and  to 
which  no  objection  or  opposition  is  made,  I  appre- 
hend that  I  ought  to  take  those  facts  for  granted, 
and  upon  that  foot  only  to  consider  whether  ah  act, 
referred  to  me,  is  reasonable  to  be  passed  into  law 
or  not. 

And  if  this  act  be  considered  in  that  light,  it 
seems  to  me  to  be  much  stronger,  than  the  common 
foreclosure  of  an  equity  of  redemption  upon  amort- 
gage  ;  for  the  act  recites,  that  it  appears  upon  re- 
cord in  the  island,  that  the  estate  in  question  did 
originally  belong  to  one  sir  Thomas  Lynch,  and 
that  he»  so  long  ago  as  the  year  l689,  agreed  for 
thes  sale  of  this  estate  to  one  Joshua  Smith,  for  the 
sum  of  £6000 ;  it  also  appears  upon  record,  that 
Smith  never  paid  the  purchase  money,  but  instead 
thered',  upon  the  2Sd  of  November,  1682,  recon- 
veyed  back  to  sir  Thomas  Lynch  his  own  estate,  as 
a  security  for  the  said  sum  of  j?6000,with  interest. 
Upon  this&nith  was  let  into  possession  of  the  estate, 
and  enjoyed  the  same  until  the  year  1 693,  and  re- 
ceived the  profits  of  it  to  afar  greater  sum  than  the 
purchase  money  amounted  to.  In  the  year  1694,  by 
an  invasion  of  the  French,  this  estate  was  wholly 
ruined,  and  made  desolate ;  so  that  from  that  time 
to  this,  it  has  been  wholly  unoccupied. 

The  act  also  takes  notice,  that  this  mortgage, 
tliat  was  made  in  the  year  1682,  appears  to  be  un- 
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satisfied,  and  therefore  if  it  is  considered  that  the 
legal  estate  was  origitially  in  sir  Thomas  Lynch, 
that  ail  the  claim  of  Smith  is  founded  upon  a  deed 
of  pnrdiase,  for  which  he  never  paid  any  part  of 
the  consideration  money,  that  the  estate  is  now 
desolate,  and  if  to  t^s  is  added  the  coasideratioo, 
ef  what  a  vast  sum,  ^^6000  principal  money,  with 
interest  from  the  year  1682  to  this  day,  must- 
amonnt  unto,  in  a  country  where  common  interest 
has  been  always,  I  believe,  at  least  after  the  rate  of 
eight  or  ten  per  cent,  per  dnnum^  I  think  it  very, 
obvious,  that -this  act,  which  is  only  to  give  a  fa- 
mily their  own  estate,  both  in  law  and  equity,  can- 
not be  considered,  but  as  much  stronger,  than  the 
common  foreclosure  of  an  equity  of  redemption; 
and  yet,  even  in  that  case,  if  a  mortgage  is  very  old, 
as  e«  g.  above  twenty  or  thirty  years  from  the  exe- 
cution, and  no  interest  has  been  paid  upon  it,  I 
apprehend,  that  the  court  of  chancery  would  not 
admit  a  mortgagor  to  redeem  against  a  mortgagee 
in  possession,  but  would  look  upon  the  equity  of 
redemption  as  extinguished,  by  the  antiquity  of  the 
debt :  in  the  present  case,  the  demand  is  of  above 
forty  years  standing,  and  the  equity  of  redemption, 
(if  any)  is  founded  upon  so  unequitable  a  foot,  that 
lam  of  opinion,  it  is  just,  it  should  be  foreclosed; 
nor  do  I  think  it  an  objection,  that  the  case  of 
Mifancy  is  not  excepted;  because,  if  they  were 
nrajor,  a  court  of  equity  would  not  admit  them  to 
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radeem :  Md,  therefore,  an  exception  in  their  ik^ 
Ywxr  weuld  be  to  no  pnrpose; 

Bat,  however,  this  act  is  not  an  immediate  fbi«- 
domre  of  the  equity  of  redemption ;  but  time  ifr 
given,  to  the  representatives  of  Mn  Smith,  until 
thedOth  of  May  l7Sd,to  ccHne  in,andredeem4if  tbey^ 
thinkfit;  and, that  they  might,if  po68ihie,beacqnaiDt- 
ed  with  this  act,  a  public  advertisement  is  directed 
to  be  made  in  the  Jamaica  Conrant,  and  that  your 
lordships  may  see  that  the  act  was  pursued,  in  this 
respect,  I  have  annexed  a  Courapt  to  my  report, 
wherein-^is  advertisement  was  made.  But,  this  is 
not  the  oiUy  consideration  that  induced  me  to  be 
ef  opinion,. tluKt  there  was  no  objection  to  this  act 
being^  passed  into  law.  It  is  allowed,  in  all  the 
American  colonies^  as  a  masim  of  law,  that  a  title 
to  the  possession  of  lands,  must,  neeessarily,  be 
supported,  by  an  actual  culture  and  planting  of  it; 
and  that,  consequently,  the  neglect  of  the  <me  will 
extinguish  the  other. 

This  notion  is  founded  in  tiie  nature  of  things ; 
since,  it  is  obvious,  that  no  colony  can  ever  be  supi« 
ported,  upon  any  other  foot;  and,  in  consequence 
of  this,  I  believe,  it  has  been  the  practice,  in  every 
one  of  the  provinces  in  the  West  Indies,  When  the. 
patentees  of  lands  have,  for  a  consid^ahle  time, 
neglected  the  planting  of  their  lands,  which  is  a 
condition  in  law,  either  expressed  or  ia^)lied»  an- 
nexed to  thetc  title,  that  the  assembly  of  such  pr<^ 


vmceshave  passed  acts  for  the  pesumption  of  those 
graDts>  in  order  to  enable  tl^  crown  to  grant  those 
lands  dc  novo,  to  other  persons  ^  who  would^  in  time, 
oomply  with  the  condition  above  nientioned>  to  be 
annexed  to  their  estates. 

And  as  to  this  island  of  Jamaica^  I  j&od^  that  in 
an  act,  passed  in  the  year  I696,  and  confirmed 
anno  l699»  and  intitled,  ^^  an  act  for  the  more 
speedy  collecting  his  majesty's  quit  rents,  fines^ 
forfeitures,  and  amerciaments,''  there  is  a  clause^ i>y 
which  it  is  enacted,  that  every  person  not  inhabit- 
ing within  the  island,  and  who  was  possessed  of  land 
whereon  no  settlement  hs^d  been  made,  should  for- 
feit the  same,  unless  they  accounted  fov  the  arrears 
of  quit  rents,  and  made  some  settlement  upon  their 
lands,  within  two  years  after  passing  the  act :  I 
mention  this^  only  to  show,  that  it  was  the  notion 
of  the  people  of  this  island,  that  patentees  were 
obliged  to  plant  their  lands.  And  in  another  act  of 
this  island,  intitled,  '^  an  act  for  settling  the  north- 
east  part  of  the  island,^'  and  which  was  sent  to  me 
by  your  lordships,  together  with  the  act  now  under 
eoBsideration,  it  is  {inter  alia)  enacted,  that  a  very 
large  tract  of  land,  for  which  the  quit  rent£  from  the 
year  1699  had  not  been  paid,  should  be  absolutely 
yastied  in  bis  majesty ;  and  it  is  also  enacted,  that 
eveiy  person  claiming  any  part  of  the  said  lands, 
althouglx  the  quit  rents  had  been  paid,  if  he  did 
not)  aet^e  the  sam^  yithin  two  years  after  passing 
ttte-act,  his  land  should  be  absolutely  vested  in  faiif 
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majesty;  but  for  the  better  understanding  of  this 
particular,  I  beg  leave  to  refer  your  lordships  to  the 
last  clause  of  the  last  mentioned  act ;  and,  moreover, ' 
the  preamble  of  this  act  is  yery  full  as  to  what  I 
before  mentioned,  of  a  settlement  being  necessary 
fo  secure  a  title  to  an  estate :  to  apply  this  observa- 
tion to  the  act  now  under  consideration,  your  lord- 
ships will  be  pleased  to  observe,  that  the  remark- 
able period  of  time,  which  they  both  refer  to,  is 
the  French  invasion  of  the  island,  in  the  year  l694 ; 
and  it  is  recited,  in  the  preamble  to  the  present 
act,  that,  from  that  time  to  the  passing  of  the  act, 
the  lands  have  been  wholly  deserted;  and  that,  dur- 
ing all  that  *time,  no  quit  rents  have  been  paid  for 
the  same,  and  this  is  the  only  reason,  assigned,  for 
the  forfeiture  of  lands,  in  the  other  act. 

I  would  also  observe  to  your  lordships,  that 
the  estate  in  question  is  part  of  those  desert  lands  in 
the  parish  of  Saint  Thomas,  in  the  east  part  of  the 
island,  and  which,  consequently,  by  virtue  of  the 
act  1  last  mentioned  to  your  lordships,  are  to  be 
forfeited,  unless  they  are  settled  within  two  years 
after  the  passing  of  the  said  act ;  and,  therefore,  I 
cannpt  but  think  the  present  act  is  for  the  benefit 
even  of  all  parties ;  for  if  the  lands  are  not  settled^ 
within  the  said  two  years,  they  will  be  forfeited  to 
the  crown,  and  both  will  lose  them.  That  the  heirs 
of  Mr.  Smith  will  make  a  settlement,  there  is  no  rea- 
son to  imagine,  after  so  long  a  dereliction,  nor  can 
It  be  supposed  th%t  the  representativesof  sir  Thomas 
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Lynch  will  lay  out  their  money  without  some  act  of 
this  kind  for  their  security ;  and  it  is  observable, 
that  in  this  act,  the  time  given  to  the  Smiths  to  re<- 
deem,  does  not  determine  till  the  year  1725,  when 
as  the  time  given  by  the  government  for  making 
I  settlements,  upon  pain  of  forfeiture,  expires  in  the 
year  1724,  so  that  the  Smiths  have  for  almost  a 
whole  year  the  option  whether  they  will  or  will  not 
take  in  such  improvements  as  must  be  made  within 
the  said  two  years. 

I  shall  not  trouble  your  lordships  any  further 
upon  this  occaision  :  the  consideration  of  these  parti- 
cularSy  which  appear  upon  the  face  of  the  records 
themselves,  did  formerly,  and  do  still,  oblige  me  to 
be  of  opinion,  that  there  is  no  objection  to  this  act 
being  passed  into  law. 

July  \  1,  1723.  Rich.  West. 

(13.)  The  attomey-general^  Northey^s,  objection 
to  Barbadoes  actsj  as  unreasonable^  and  unjust 

To  the  right  honorable  the  lords  commissioners 
for  trade  and  plantations. 

May  it  please  your  lordships. 

In  obedience  to  your  lordships'  commands,  »ig- 
dified  to  me  by- Mr.  Popple,  I  have  considered  ot 
the  several  laws  of  Barbadoes,  mentioned  in  the 
printed  book  of  laws  for  that  island,  therein  num- 
bered 41,  42,  108,  145.  The  design  of  which  acts 
being  to  ascertain  the  fees  of  the  several  officers  of 
that  island  concerned  therein,  and  to  oblige  theqi 
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to  hang  up  tables  of  those  fees  in  their  respective 
offices^  and  courts^  wherein  they  execute  their  em- 
ployments,  thereby  to  prevent  extortion  i^pd  op- 
pression there,  if  the  fees  be  reasonable  (of  which  I 
am  not  a  judge)^  I  have  no  objection  against  the 
design  of  the  said  acts,  but  I  am  of  opinion  that  one 
of  the  remedies  appointed  by  the  said  acts  for 
punishing  the  offenders  against  the  said  acts^  is 
unreasonable  and  unjust,  especially  as  to  the  secre« 
tary,  provost-marshal,  and  the  register  in  chan* 
eery  of  that  island,  who  held  their  oi&ces  by  vir- 
tue of  letters  patent  of  his  majesty  or  his  pre- 
decessor; for  by  the  act  No.  41,  it  is  provided, 
that  no  pflficer  whatsoever  belonging  to  that  island, 
&c.  by  himself,  deputy,  clerk,  or  servant,  shall^ 
after  publication  thereof,  receive  or  take  any  othef 
iee  or  fees  for  any  business  named  therein,  than  is 
for  th.e  same  in  that  act  expressed,  under,  penalty 
of  forfeiting  or  losing  his  or  their  office  or  offices^ 
and  lying  in  the  common  gaol,  without  .bail  or 
mainprize,  the  space  of  one  month,  the  same  to  be 
immediately  executed  upon  him  or  them,  upon. his 
or  their  conviction,  upon  the  oath  of  one  or  more 
witnesses,  or  other  sufficient  proof,  before  the  go- 
vernor, or  any  justice  of  the  peace ;  which  offence^ 
I  am  humbly  of  opiniou,  ought  to  be  determined 
by  a  trial  in  the  courts  of  law,  where  the  officer 
may  defend  himself  and  not  by  the  governor  or 
any  justice  of  the  peace,  upon  the  oath  of  one  wit- 
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ness>  as  it  may  be,  by  that  law.  The  act.  No.  42, 
depends  upon,  and  is  only  for  the  better  execution 
ofthat^act. 

Against  the  act,  No.  lOS,  there  is  the  same  ob- 
jection ;  for,  by  that  act,  the  officers  taking  fee» 
contrary  to  the  establishment  therein,  are  to  lose 
their  offices,  and  be  committed  to  the  common 
gaol,  without  bail  or  mainprise,  for  the  space  of 
thcee  months,  and  the  same  to  be  immediately 
executed  upon  him  or  them,  upon  his  or  their 
conviction,  by  the  oaths  of  two  credible  witnesses, 
or  confession  of  the  party  accused,  before  the  go- 
^  yemor;  or  any  justice  of  the  peace. 

Against  the  act,  No.  145,  there  is  the  same  ob- 
jection, for  thereby  it  is  provided,  that  the  secre- 
tary of  the  island,  or  his  deputy  pr  deputies,  taking 
fs^y  contrary  to  that  act,  shall  be  proceeded  against 
as  extortioners,  and  for  ever  after  be  made  in- 
i^apable  of  acting,  in  any  such  office,  or  in  any 
office  of  public  trust  whatsoever,  within  that  island^ 
the  same  to  be  executed  upon  him  or  them,  upoi) 
his  or  their  conviction,  by  his  or  their  confession, 
or  by  the  oath  of  one  or  more  witnesses,  before  the 
governor  or  any  two  of  his  majesty's  justices  of  the 
peace  there;  whereft»re,  I  am  humbly  of  opinion 
that  the  said  acts,  'with  the  said  powers,  are  not  Ht 
to  receive  his  majesty^s  approbation,  if  they  hav^ 
not  already  had  the  approbation  of  the  crown.   . 

Decefnbtr  ;6,  1747.  Jiow.  NoRXHjEiTf 
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naturally  tend  to  weaken  that  connexion  and 
union,  which  ought  to  be  kept  up,  between  the 
mother  country  and  the  colony,  therefore  I  cannot 
but  think  this  law  may  be  attended  with  very  ill 
consequences :  since  it  is  obvious,  that  English 
gentlemen,  who  are  regularly  called  to  the  bar, 
will  have  but  little  encouragement  to  venture 
abroad,  when  they  see  a  perpetual  establishment 
of  licentiates,  in  that  island,  and  which  may,  pro* 
bably,  create  such  a  precedent,  as  may  induce  all 
the  other  colonies,  in  the  West  Indies,  to  apply  for 
and  obtain  the  like  law,  which,  as  it  will  leave 
them  little  or  no  reason  to  send  their  sons  to  be 
educated  here,  in  England,  will  naturally  alienate 
them  from  the  knowledge  and  love  of  the  laws  of 
Great  Britain. 

I  must  further  take  notice,  that  there  are  no 
^ualificationii  whatsoever  relating  either  to  oaths  or 
religion  prescribed  by  the  act,  in  order  to  obtain 
such  licence  to  practise  the  law,  but  is  wholly  left 
to  the  arbitrary  disposition  of  the  governor,  who, 
in  consequence  of  it,  is  enabled  to  permit  even  his 
footman,  or  his  blacky  to  practise  as  a  barrister  -, 
and  since  the  governor  has  no  particular  power, 
by  his  instructions,  to  grant  such  licences,  I  believe 
your  lordships  will  think  it  more  for  the  honor  of 
the  prerogative,  that  in  case  there  should  be  any 
deficiency  of  barristers  in  the  island,  they  should 
]>e  obliged  to  apply  for  licences  at  home. 

However,  I  cannot  but  own,  ths^t  it  yfoviid  b^  b 
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hardship  to  take  away  the  privilege  of  practising 
from  those,  who  have  applied  themselves  to  the  law 
in  that  island,  and  have  already  been,  bona  Jide^ 
licensed  3  therefore,  upon  the  whole  matter,  I  am 
of  opinion,  that  the  law  should  not  be  wholly  re- 
jected, because  that  might,  perhaps,  deprive  the 
present  licentiates  of  the  benefit  of  practising;  but 
ordered  to  lie  by  •.  and  I  hope  your  lordships  will 
think  proper  to  write  to  the  governor  not  to  grant 
any  such  licences  for  the  future^  but  I  submit  the 
whole  to  your  lordships. 

June  ^5^  1718.  Rich.  West. 

(15.)  Mr.  West's  objections  to  an  act  of  the  Souths 
Carolina  assembly,  incorporating  Ckarlestown,  updn 
a  new  principle. 

iTo  the  right  honorable  the  lords  commissioners 
of  trade  and  plantations. 
My  lords. 

In  obedience  to  your  lordships'  commands,  I 
have  perused  and  considered  an  act,  passed  in 
Carolina,  intitled,  "  an  act  for  the  good  govern- 
ment of  Charlestown,"  by  which  act  Charles- 
town  is  erected  into  a  city,  and  the  government  of 
it,  as  such,  is  16dged  in  a  mayor,  six  aldermen, 
twelve  common  councilmen,  and  a  recorder,  be- 
sides whom  there  are  several  other  subordinate 
"officers  appointed. 

And,  for  the  better  administration  of  justice 
within  the  new  erected  city,  the  mayor,  recorder, 
and  four  aldermen,  have  power  to  determine  petit 

you  II.  F 
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larcenies,  &c.  according  to  the  laws  of  Great  Bri- 
tain; and  are  also  empowered  and  obliged  to  hold, 
every  two  months,  a  court  of  common  pleas,  to 
determine  all  actions,  not  exceeding  fifty  pounds 
sterling ;  and  also  to  hold  plea  in  ejectment,  for 
lands,  within  tlie  said  citj',  and  to  determine  the 
same. 

There  are  also  a  great  many  other  privileges, 
and  powers,  in  the  bill,  that  are  usually  granted  to 
new  erected  corporations,  to  the  greatest  part  of 
which  I  ha^  no  objectioa  to  their  being  confirm^ 
ed ;  but  yet  there  are  two  or  three  particulars,  in 
the  bill,  which  to  me  seem  altogether  unreasonable, 
and  contrary  to  the  method  of  establishing  the  go- 
Tcrnment  of  cities,  in  England. 

1st.  It  is  usual,  in  England,  and  roost  equitably 
that  the  offices,  at  least  of  mayor,  and  conunon 
councilmen,  should  be  annual;  but  in  this^  new- 
erected  city,  though,  indeed,  there  is  a  rotation,  as 
to  the  office  of  mayor,  among  the  persons  first 
nominated  in  this  act,  yet  the  persons  so  named 
are  to  be  possessed  of  their  several  offices,  during 
their  lives.    . 

2d.  Whenever,  by  death  or  any  other  means,  a 
vacancy  happens  in  any  of  the  siud  offices  of 
mayor,  aldermen,  or  common  council,  the  freemen 
at  large  of  the  city  are  totally  excluded,  from  * 
having  any  share,  in  the  election  of  a  successor ; 
but  the  mayor,  aldermen,  and  common  councilmen, 
f<$T  the  time  being,  are  empowered,  from  time  t# 
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time,  to  fill  up  every  vacancy,  that  shall  happeu 
among  them,  with  siich  persons  only  as  they  them-  ' 
sehes  shall  think  proper. 

•  Sd.  The  mayor,  aldermen,  and  common  council 
are  aho,  by  this  act,  invested  with  the  sole  power 
of  making  such  by-laws  and  ordinances  as  they 
shall  think  proper,  which  are  to  be  binding  to*all 
the  freemen  within  the  city. 

If  the  act,  therefore,  is  considered  in  this  light, 
that  the  nineteen  gentlemen  who  are  nominated  in 
the  act  to  be  the  ficst  mayor,  aldermen,  and  com- 
mon council,  are  possessed  of  their  offices  for  life, 
have  the  sole  power  of  choosing  their  oWn  suc- 
cessors, and  the  sole  power  of  making  such  by- 
laws as  they  shall  think  fit,  the  government  esta- 
blished by  this  act  is  the  completest  oligarchy,  that 
ever  was  seen ;  since  the  entire  government  of  this 
city,  and  of  all  the  persons,  who  shall  ever  dwell  in 
it,  seems  to  be  vested  in  these  nineteen  gentlemen^ 
their  heirs,  and  assigns,  for  ever. 

But  besides  what  I  have  already  mentioned  to 
your  lordships,  there  is  another  objection  to  this 
act,  which  has  been  represented  to  me  by  Mr. 
Sbdton,  on  the  behalf  of  the  major  part  of  the  in- 
habitants of  the  parish  of  Charlestown,  which  is^ 
that  this  act  of  incorporation  was  passed  against 
*tb^ir  consents,  and  contrary  to  their  inclinations, 
and  in  order  to  justify  what  he  affirmed,  he  left 
wilh  me  the  copy  of  a  petition  to  the  assembly  of 
Ae  province  of  Carolina,  of  which  he  did,  at  the 
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same  time,  produce  the  original,  signed  by  no  less 
than  one  hundred  and  thirteen  of  the  inhabitants 
of  the  town,  which,  as  I  am  informed,  does  not 
contain  in  it  quite  three  hundred  persons,  com- 
plaining of  this  act  (then  a  bill  depending  in  their 
house),  and  praying  that  it  might  not  pass  into 
law. 

How  far  the  allegations  of  Mr.  Shelton  are  true 
ornot,  I  cannot  pretend  to  say ,  but  if,  upon  enquiry, 
they  shall  appear  to  be  well  founded,  for  that  and 
the  other  reasons  I  have  before«mentioned,  1  am 
of  opinion^  that  this  act  is  not  proper  to  be  passed 
into  Iaw« 

Jpril  11,  1725.  Rich.  West. 

(16.)  The  opinion  of  the  attorney  and  soUcitor* 
general^  Yorke,  and  JVeargt  on  the  uncirqimspeot 
mode  of  continuing  laws,  used  by  the  Jamaica  assembly. 

To  the  right  honorable  the  lords  commissioners 
of  trade  and  plantations. 

May  it  please  your  lordships. 

In  obedience  to  your  lordships'  commands^  sig- 
nified to  us  by  letter  from  Mr.  Popple,  trans- 
mitting to  us  copies  of  two  bills  sent  over  from  Ja- 
maica, the  one  intitled,  '^an  act^ibr  granting  a 
menue  to  his  majesty,  bis  heirs,  and  successors, 
for  the  support  of  the  government  of  this  island,, 
and  perpetuating  the  acts  and  laws  thereof^  as 
they  now  stand,  and  are  used/'  aud  the  other>  in« 
titled,  *'  an  act  to  augment  the  ^salary  of  his  i^race 
the  duke  of  Portland,  during  his  residence,  in  this. 
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island^  as  governor;"  together  with  an  extract  of 
hm  grace  the  duke  of  Portland's  letter,  and  copies 
of  other  papers  upon  this  subjedt,  and  requiring  us 
to  let  your  lordships  know^  whether  we  have  any 
objection  to  the  said  bills  in  point  of  law :  we  have 
considered  the  said  copies  of  bills,  and  other  pa- 
pers  referred  to  us,  and  herewith  returned,  and 
do  certify  your  lordships,  that  the  principal  consi- 
derations arising  upon  these  two  bills,  appear  to 
lis  to  be  rather  matters  of  prudence,  and  .policy, 
than  of  law,  and,  therefore,  not  to  be  strictly  within 
your  lordships*  direction  to  us. 

As  to  the  revenue  bill,  we  cannot  but  observe 
to  your  lordships,  that  though  we  do  not  find  any 
species  of  commodities  charged  with  imposts  by 
this  bill,  which  were  not  charged  by  the  former  re- 
venue act,  yet  the  imposts  upon  several  species  are 
greatly  increased,  and  particularly  upod  certain 
liquors  imported  from  Europe. 

The  duties  upon  sugars  and  indigo  are  much 
lessened  by  this  bill,  particularly  that  upon  indigo, 
from  Is.  6d.  to  3d.  per  pound.  We  observe  by  the 
copy  of  his  grace  the  duke  of  Portland's  quaries^ 
Bent  down  to  us,  that  it  was  a  matter  of  doubt,  in 
Jamaica,  whether  this  reduction  of  th^se  duties 
^was  consistent  with  his  grace's  9^d  instruction; 
but  upon  consideration  of  that  instruction,  this  re- 
duction does  not  appear  to  us  to  be  contrary  to 
the  ternis  of  it,  because  it  cannot  take  off,  or  in 
atiy  wise  affect  the  general  prohibition  of  trade 
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with  the  subjects  of  France^  for  the  duty  can  take 
place  only  upon  indigo  lawfully  imported,  and  not 
such  as  is  prohibited.  But  if  the  trade  of  that 
commodity  be  chiefly  in  the  hands  of  the  French, 
and  notwitiistanding  the  general  prohibition  of 
trade  has  been  carried  on  with  them  in  a  clandes- 
tine manner  (which  the  duke  of  Portland's  letter 
imports),  whether  this  reduction  of  the  duty  will, 
in  consequence,  tend  to  encourage  that  clandestine 
trade,  or  rather  to  increase  the  open  importation 
of  indigo  in  a  lawful  way,  is  what  we  are  not  suffi- 
ciently enabled  to  judge  of,  but  is  proper  for  your 
lordships'  consideration. 

It  is  further  to  be  observed  upon  this  bill,  that 
the  revenue  given  by  it  is  made  perpetual,  and  the 
laws  continued  by  it  are  continued  for  ever,  which 
makes  it  the  more  necessary  to  consider  whether 
the  provision  be  such  as  will  be  sufficient  to  answer 
the  exigencies  of  the  government ;  for  if  it  should 
happen  in  the  event  not  to  prove  so,  the  p'eople  of 
the  island  having  their  laws  secured  to  them  in 
perpetuity,  may  think  themselves  in  a  better  con- 
dition to  withstand  even  reasonable  demands^ 
which  may  hereafter  be  made  by  the  government^ 
to  supply  any  deficiencies,  on  that  head,  than  they 
have  hitherto  been,  whilst  their  laws  were  tempo- 
rary  and  precarious 3  and  this  seems  to  us  to  be  of 
the  greater  weight,  by  reason  of  the  unusual  me- 
thod taken  to  annex  to  this  bill  an  estimate  of  the 
annual  expences  of  bis  majesty's  government^  in 
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this  island,  by  way  of  debtor  and  creditor,  which 
by  reference  is  made  a  part  of  the  bill  itself,  and 
is  computed  to  amount  to  8000/.  per  annum^  and 
the  clause  whereby  the  assembly  have  engaged 
themselves  to  supply  deficiencies,  is  only  upon  the 
contingency  of  this  revenue  falling  short  of  that 
sum,  and  to  make  that  good. 

The  clause  concerning  the  laws  of  the  island, 
and  their  continuance,  is  penned  in  a  manner 
Biuch  less  liable  to  exoeption  than  that  sent  over 
the  last  year,  though  not  so  free  from  objection  as 
it  might  have  been. 

The  effect  of  it  is,  that  this  act,  and  all  acts  and 
laws  as  they  now  stand,  and  are  accepted,  and  used 
in  Jamaica,  are  thereby  declared  to  be  and  re- 
main in  force  for  ever,  (except  the  present  reve- 
nue act,  and  four  acts  of  assembly  lately  passed^ 
which  are  particularly  specified.) 

This  clause  concerns  two  kinds  of  laws :  1st, 
such  laws  of  England  as  have  been  accepted  and 
used  in  Jamaica;  2d,  acts  of  assembly  of  the 
island  :  we  apprehend  from  the  words  of  this  clause, 
and  from  the  council's  answer  to  the  duke  of  Port- 
land's  4th  and  5th  qucerieSy  that  the  first  sort  of 
laws  are  what  the  assembly  bad  now  especially  in 
view. 

But  as  it  is  confined  to  acts  and  lazes  as  they 
stand  accepted  and  used  in  the  island^  we  conceive 
no  inconvenience  can  follow  from  it,  because  no 
Other  part  of  the  law  of  England  will  be  established 
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thereby^  but  such  as  by  acceptance  and  usage,  in 
Jamaica,  has  already  gained  the  force  of  a  law  of 
that  island,  and  such  would  continue  to  be  the 
laws  there,  without  the  assistance  of  this  bill. 

The  greatest  objection  to  this  clause  concerns 
the  acts  of  assembly  of  the  island ;  for  as  it  is  now 
penned,  all  their  temporary  acts  of  assembly,  which 
are  at  present  in  force  will  be  made  perpetual  (ex- 
cept  the  four^  which  are  particularly  excepted), 
and  it  can  hardly  happen  but  some  of  their  tempo- 
rary laws  are  not  fit  to  be  continued  for  ever,  at 
least  it  seems  fit,  that  they  should  be  fully  looked 
into  and  considered,  before  they  receive  such  an 
establishment. 

As  to  the  bill  for  augmenting  the  duke  of  Port- 
land's salary,  we  have  no  objection,  in  point  of 
law^  against  the  same. 

July  6,  1794.  P.  Yobkb. 

C.  Weaeg. 

(17.)  The  soUcitor^general  Eyre's  objections  to  an 
act  of  the  Jamaica  asstmhly^for  its  unreasonableness. 

To  the  right  honorable  the  lords  commissioners 
of  trade  and  plantations. 
My  lords. 

In  obedience  to  your  lordships'  commands,  signi^ 
fied  by  Mr.  Popple,  in  the  letter  hereunto  an- 
nexed^ I  have  considered  of  an  act  passed  at  Ja-f 
maica,  intitled,  '^  an  act  for  regulating  fees,"  and 
particularly  of  a  clause,  which  obliges  lawyers  tq 
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take  retaining  fees  under  a  penalty,  and  of  cue 
other  clause,  for  qualifying  of  writing  clerks;  and 
having  heard  Mr.  Baber,  on  behalf  of  himself,  of 
Mr.  Compier,  receivers-general  of  that  island,  and 
of  Mr.  Winter,  clerk  or  register  of  the  court  of 
chancery  there,  against  the  said  act ;  and  colonel 
Lloyd  and  Mr.  Aylmer,  one  of  the  members  of  the 
assembly  of  Jamaica,  for  it;  and  having  compared 
this  act  with  aa  act  which  passed^  in  Jamaica  by 
the  same  title  in  1684 : 1  most  humbly  certify  your 
lordships,  that  in  my  humble  opinion  the  officers 
have  no  reason  to  complain,  for  this  act  is  more 
for  their  fair  profit,  and  advantage,  than  the  for«» 
mer ;  but  the  clauses,  which  oblige  lawyers  to  take 
retaining  fees,  under  a  penalty,  and  restrain  plain** 
tiffs  from  retaining  more  counsel  than  one,  till  ten 
days  after  a  declaration  be  delivered  to,  or  a  suIk 
poena  in  the  cause  served  on,  the  defendant,  and 
the  clause,  which  requires  certain  qualifications,  in 
writing^clerks,  seem  to  me  to  be  very  unreasonable, 
and  there  is  nothing  in  the  law,  or  practice,  of  Eng- 
land, which  favours  any  such  regulations.  I  have  no 
objection  to  any  other  part  of  the  act^  but  think  it 
reasonable,  and  for  the  good  of  the  island. 

ifc%i2,  1710,  It  Eyre, 

(18.)  The  objections  of  the  attorney  and  solid tor^ 
general,  Ryder,  and  Murray,  to  a  lazv  of  North 
Carolina,  as  being  contrary  to  reason,  inconsistent 
mth  fhf  lazes,  and  prejudicial  to  this  kingdom^ 
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To  the  lords  commissioner's  for  trade  and  plalit- 
ations. 

May  it  please  your  lordships. 

In 'pursuance  of  your  lordships'  desire,  signified 
to  us  by  Mr.  Hill,  in  his  letter  of  the  2d  of  April 
last,  representing  that  your  lordships  having  under 
your  consideration  a  memorial  of  several  British 
merchants,  praying  the  repeal  of  an  act,  passed  in 
the  province  of  North  Carolina  in  the  year  1715, 
by  the  proprietors  of  the  said  province,  intitled, 
*f  an  act  concerning  attornies  from  iforeign  parts, 
and  for  giving  priority  to  country  debts/'  and 
transmitting  the  annexed  copy  of  the  said  act,  and 
desiring  our  opinion  with  respect  to  the  validity 
thereof,  and  whether  the  same  is  or  is  not  repeal- 
able,  by  the  crown,  it  haying  been  continued  in  use, 
and  submitted  to  in  the  said  province  from  the 
time  of  the  passing  thereof:  we  have  considered 
the  annexed  law,  and  are  of  opinion,  that  such 
part  of  it  as  postpones  the  execution  on  judgments 
for  foreign  debts,  in  the  manner  therein  provided, 
is  contrary  to  reason,  inconsistent  with  the  laws, 
and  greatly  prejudicial  to  the  interests  of  this 
kingdom^  and,  therefore,  unwarranted  by  the  char- 
ter, and,  consequently,  void,  and  we  are  of  opi- 
nion, that  his  majesty  may  declare  the  same  to 
be  so,  and  his  royal  disallowance  thereof. 
June  3 y  1747.  D*  Ryder. 

W.  MUBRAV* 

(19.)  Mr.  Fane's  obscivatio7i&  on  the  act  of  the 
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,  Virginia  assembly^  for  relief  of  the  college  of  WiU 
Ham  and  Mary. 

To  the  right  hon.  the  lords  commissioners  of 
trade  and  plantations. 
My  lords* 

In  obedience  to  your  lordships'  commands,  sig- 
nified to  me  by  Mr,  Popple's  letter  of  the  20th 
instant^  wherein  your  lordships  are  pleased  to  de- 
&\xe  my  opinion,  in  point  of  law,  whether  the 
^200  per  avnuniy  appropriated  by  the  act  (passed 
in  Virginia,  in  17^6,  intitled,  an  act  for  laying  a 
duty  upon  liquors)  for  the  relief  of  the  college  of 
William  and  Mary,  is  thereby  directed  to  be  solely 
,applied  for,  and  towards,  maintaining  and  support- 
ing the  full  number  of  masters,  and  professors, 
who  are  to  reside  in  the  said  college.  I  have  con- 
sidered of  the  same,  and  am  humbly  of  opinion, 
though  the  preamble  to  the  clause,  which  appro- 
priates the  SOO/.  per  annuniy  seems  particularly 
calculated  to  provide  for  the  maintenance  of  the 
full  number  of  masters,  and  professors;  yet,  the 
enacting  part  is,  for  the  relief  of  the  college  in  ge- , 
neral,  and  directs  the  payment  of  the  duties  to  the 
trustees,  until  the  transfer  be  made  to  the  corpora- 
.tioD  itself.  This  being,  I  apprehend,  altogether 
relative  to  the  methods  prescribed  by  the  charter^ 
the  trustees  were  enjoined  to  lay  out  what  money 
was  given  them,  in  the  first  place,  only  for  building 
proper  edifices  for  the  society,  and  for  the  purchase 
of  books,  and  other  necessaries,  until  the  said  col* 
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lege  shall  be  actually  built,  and  bounded ;  and  so 
soon  as  it  was  built  and  founded,  then  they  were 
to  assign,  what  land  and  money  they  had,  to  the 
president,  and  masters,  so  that  the  charter  ex* 
pressly  excludes  the  master,  and  professors,  from 
any  advantage,  until  the  college  was  finished,  and 
provided  with  all  necessaries. 

The  legislature  had,  indeed,  in  view,  the  provi* 
sion  and  maintenance  of  the  society,  to  encourage 
them  in  their  studies,  and  the  service,  for  which  the 
college  was  founded,  that  was  their  principal  de- 
sign; but  their  intention  being  plainly  subjected 
to  the  charter,  must  be  guided  by  it ;  and,  indeed, 
those  general  words  of  relief  may,  I  conceive,  very 
properly  receive  the  construction  here  given,  be- 
cause the  sooner  the  college  is  built,  by  this  addi- 
tional income  of  ^200  per  annum,  the  sooner  will 
they  receive  this  allowance. 

That  the  president,  master,  and  fellows,  cannot 
have  immediately  this  «£200  a  year,  is,  I  appre* 
hend^  self-evident,  because  the  treasurer  is  directed 
to  pass  it  half-yearly  to  the  trustees,  until  it  shall 
be  transferred 9  and  from  such  transfer,  then  to  the 
support  of  the  masters,  and  professors ;  it  is  not  to 
be  for  their  support,  till  after  the  transfer,  and,  by 
the  charter,  no  transfer  can  be,  until  the  college  be 
built.  If  there  had  been  the  same  words,  in  that 
part  of  the  clause,  concerning  the  payment  to  the 
trustees  half  yearly,  that  the  trustees  should  pay 
these  sums  to  the  support  of  the  masters,  as  thera 
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are  after  tbe  tramfer,  they  might  then  have  had 
some  coloar  for  this  demand ;  but  it  is  wholly  re- 
lative to  the  charter,  which  orders  and  directs  the 
building,  and  other  necessaries,  to  be  first  made 
and  provided,  before  any  salai*y  can  be  allowed 
tbe  masters*  and  professors.  But  what  makes  it 
clear,  I  apprehend,  even  to  a  demonstration,  that 
tbe  dause  cannot  be  considered,  without  having 
relation  to  the  charter,  is,  that  no  trustees  are  ac« 
tually  named  in  the  clause,  but  the  trustees  of  the 
college:  and,  therefore,  should  it  not  have  a  refer- 
ence to  the  charter,  the  clause  itself  would  be  en* 
tirely  void,  and  of  no  effect,  for  there  would  be 
then  no  one  empowered  to  receive  this  jCiOO  per 
amum^  for  auy  purposes  at  all. 

But  I  would  submit  it  to  your  lordships*  consi« 
deration,  whether  it  itiight  not  be  proper  to  pre- 
vent designing  men  hereafter,  from  putting  a  con- 
struction upon  that  clause,  different  from  what 
seems  to  be  the  most  equitable  and  natural  one^ 
for  your  lordships  to  recommend  it  to  his  majesty, 
to  signify  to  the  governor  of  this  colony,  that  the 
construction  1  humbly  put  upon  this  clause,  (sup* 
posing  it  is  agreeable  with  your  lordships*  senti- 
ments,} is  the  sense  his  majesty  would  have  it 
taken  in.  Tbis^  with  humble  submission,  would 
entirely  prevent  future  misapplications,  supposing 
there  was  an  inclination  in  any  one  to  do  it* 
AprU  25,  1727*  Fran. 
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(90.)  T/ie  objections  of  the  attorney-general -Nor- 
ihcTfy  on  some  of  the  Virginia  acts,  iti  1701. 

To  the  right  hon.  the  lords  commissioners  for 
trade  and  plantations. 

May  it  please  your  lordships. 

In  humble  obedience  to  your  lordships'  order  of 
reference,  signified  to  me  by  Mr.  Popple,  I  have 
perused,  and  considered,  of  the  several  laws  here- 
after mentioned,  passed  in  the  general  assembly  of 
Virginia,  in  December,  1700,  August,  1701,  and 
May,  and  August,  1702,  viz.  ^^  an  act,  for  conti- 
'  nuing  the  act  prohibiting  the  exportation  of  In-' 
dian  corn  /*  **  an  act,  making  the  French  refugees 
inhabiting  at  the  Mannikin  town,  and  the  parts  ad- 
jacent, a  distinct  parish,  by  themselves,  and  ex- 
empting them  from 'the  payment  of  public  and 
county  levies,  for  seven  years;"  **  an  act,  for  the 
more  effectual  and  speedy  carrying  on  the  revisal 
of  the  laws;*'  "  an  act  for  raising  a  ^public  levy;" 
*^  an  act,  for  the  more  effectual  apprehending  an 
outlying  negro,  who  hath  committed  divers  rob- 
beries  and  offences;*'  "  an  act,  giving  power  to 
the  sheriffs  attending  the  general  court,  to  summon 
jurors  and  evidences,  within  the  city  of  Williams- 
burgh,  and  half  a  mile  round  j;he  same;"  *^  an- 
act,  continuing  the  acts  laying  impositions  on  li- 
quors, servants,  and  slaves,  until  the  25th  of  De- 
cember, 1703;"  "  an  act,  giving  further  directions 
in  building  the  capitol,  and  for  building  a  public 
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prison ;''  ^'  an  act  for  dividing  King  and  Qaeen 
county ;"  *'  an  act  for  the  better  strengthening  the 
frontiers,  and  discovering  the  approaches  of  an 
enemy  ;'*  **  an  ordinance  of  assembly,  prohibiting 
the  ordinary  keepers  to  entertain,  &c.  the  work- 
men employed  for  building  the  capitol  j"  **  an  or- 
dinance of  assembl}^  for  settling  the  bounds,  of  Isle  . 
of  Wight,  Surrey,  and  Charles  City  counties,  on  the 
south  side  of  Black  Water  Swamp ;'  "  an  act,  for 
the  continuing,  meeting,  and  sitting,  of  general 
assemblies,  in  case  of  the  death,  or  demise,  of 
bis  majesty,  his  heirs,  and  successors^*'  *<  an  act 
to  prevent  masters  of  ships,  or  vessels,  running 
away,  after  embargoes  are  laid  ;"  "  an  ordinance 
of  assembly,  for  settling  the  dividing  lines  between 
the  counties  of  Isle  ,of  Wight,  Surrey,  Charles 
City,  and  Nansimond,  on  the  south  side  of  Black 
Water  Swamp ;"  "  an  act  for  the  regulation,  and 
settlement  of  ferries,  for  dispatch  of  public  ex- 
presses, and  for  the  speedy  transporting  of  forces 
over  rivers,  and  creeks,  in  tinte  of  danger  j"  *•  an 
act,  for  prohibiting  seamen  being  harboured,  or 
entertained,  on  shore;"  "  an  act  for  dividing 
Charles  City  county ;"  "  an  act  for  raising  a  pub- 
lic levy ;"  "  an  ordinance  of  assembly,  for.  the  de- 
fence  bf  the  country,  in  time  of  danger  :'*  some  of 
which  laws,. viz.  the  act,  for  continuing  an  act  pro- 
hibiting the  exportation  of  Indian  corn ;  the  act 
made  in  I7OO,  for  raising  a  public  levy;  and  the 
act,  for  continuing  the  ^cts  laying  impositions  on 
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iquors,  &c.  J  find,  are  expired ;  and  the  ordinance 
of  assembly,  made  in  1701,  for  settling  the  bounds 
of  the  Isle  of  M^ight,  &c.  is  repealed.  The  rest  of 
the  said  laws,  I  conceive,  are  agreeable  to  law  and 
justice,  and  do  not  contain  any  thing  prejudicial 
to  her  majesty's  prerogative,  save  only  such  of 
them,  and  in  such  points  and  particulars,  only,  as 
are  hereinafter  mentioned,  and  observed  to  your 
lordships,  viz.  as  to  the  act  for  exemptipg  the 
French  refugees  from  the  payment  of  public  and 
county  levies,  for  seven  years,  I  have  no  objection 
to  it,  provided  that  the  public  and  county  levies  be 
taken  to  be  such  as  were  in  force  at  the  time  of 
making  that  act. 

As  to  the  act  for  the  revisal  of  the  laws,  as  I  have 
not  seen  the  powers  given  by  the  act  of  the  27th 
of  April,  1699)  referred  to  by  this  act,  I  cannot 
judge,  whether  this  be  proper  to  be  confirmed :  if 
the  powers  thereby  given,  be  to  make  laws,  it  is 
not  (I  conceive)  fit  to  Jje  confirmed;  if  only  to 
prepare  to  lay  before  the  assembly,  it  will  need  no 
confirmation. 

As  to  the  act  for  apprehending  an  outlying  ne- 
gro, who  has  committed  divers  robberies  and 
ofiences,  the  act  attaints  a  negro  slave,  alleged  to 
be  a  robber,  without  giving  him  a  day  to  render 
himself,  which  I  think  is  not  reasonable. 

As  to  the  act  for  the  better  strengthening  the 
frontiers,  and  discovering  the  approaches  of  an 
enemy,  I  have  no  objection  to  it,  if  your  lordships 
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be  of  opinion,  the  quantity  of  land  allowed  to  the 
settlement  on  the  frontiers,  be  not  too  much. 

And  as  to  the  act  to  prevent  masters  of  ships,  or 
vessels,  running  away,  after  the  embargoes  are 
laid,  this  act  being  to  oblige  all  masters  of  ships, 
when  they  make  their  entries,  to  give  bond  not  to 
depart,  while  an  embargo  is  laid  in  Virginia,  I  am 

* 

of  opinion,  is  not  fit  to  be  confirmed  absolutely, 
but  for  a  certain  time,  and  till  her  majesty,  her 
heirs,  or  successors,  shall,  in  council,  order  other- 
wise, for  it  may  happen,  that  an  ill  use  may  be 
made,  by  laying  embargoes  there,  for  private  ends, 
to  the  prejudice  of  trade. 

Edw#  Northet* 

(21.)  The  solicitor^general  Har court's  reports^  on 
the  acts  of  the  Bermuda  assemblies ^  in  1690-91- 
93-94. 

To  the  right  hon.  the  lords  commissioners  of 
trade  and  plantations. 

May  it  please  your  lordships. 

Ib  obedience  to  your  lordships'  order  of  refer- 
ence, signified  to  me  by  Mr.  Popple,  I  have  consi- 
dered the  several  acts  passed  at  a  general  assem- 
bly, held  in  the  Bermuda  Islands,  (under  the  go- 
vernment of  Mr,  Richier,)  in  I69O,  and  I69I,  viz. 
"  an  act  for  vacating  the  indefinite  acts,  made  at 
the  last  session  of  assembly;'*  *^  an  act  for  the 
strict  observation  of  the  Lord's  day,  commonly 
called  Sunday  j"  «*  an  act  against  swearing,  and 
cursing ;"  «  an  act  against  bastardy,  and  inconti. 

VOL.  JI,  G 
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nency  ;**  *^  au  act  to  prohibit  from  retailing  rum, 
and  liquors,  publicly,  without  licence  of  the  justices 
of  the  peace  j"  "  an  act  against  gamiug ;"  "  an 
act  for  keeping  a  diligent  guard  at  the'  castle^  and 
Pagitt's  Fort  i*'  *'  an  act  for  keeping  a  good  look 
out  at  the  moupt  in  St,  George's/*  "  an  act  for 
the  »peedy  recovery  of  debts^  and  damages,  by 
merchants,  strangers,  mariners,  &;c. ;"  *'  an  act  for 
trying  any  debt,  or  difference,  not  exceeding 
twenty  shillings,  by  the  justices  of  the  peace  i'*  **  an 
act  for  recovery  of  debts  from  persons  insolvent  ;** 
^^  an  act  to  prevent  parish  charges,  by  poor  per« 
sons  removing  from  one  tribe  to  another ;''  ^^  aa 
act  against  buying,  and  ingrossing,  corn  and  mer- 
chandize;" ^'  an  act  directing  what  warning  shall. 
be  given  to  a  tenant  at  will  3'*  ^'  an  act  to  prevent 
destruction  of  boundaries  ;'*  *^  an  act  to  prevent 
the  destruction  of  fish  by  bawling;"  ^*  an  act  to 
prevent  the  destruction  of  Button  Wood  i"  ^^  an 
act  against  removing  and  taking  away  boats  from 
their  m^ooring  place  ;'*  ''  an  act  against  deceit^  in 
making  up  tohwcoi'  *'  an  act  for  putting  out  zfr 
prenticesj  and  setting  idle  people  to  work; '*  *'  an 
act  to  prevent  buying,  sellings  or  barterkig,  with 
negroes,  and  other  slaves;"  *^  an  act  for  tryin^^. 
negroes  and  slaves ;"  '^  an  act  for  young  men  to 
pay  parish  duties ;"  '^  an  act  for  vessels  paying 
powder  money  «"  *'  an  act  to  prevent  stealing  corn,, 
palmeto  tops,  and  provisions;"  *^  an  act  for  re- 
pairing the  highways  5"  '*  an  act  to  prevent  da< 
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taining  the  public  bridges  $*'  ^*  4ii  a(ft  to  prereAt  fcb^ 
destruction,  and  transporting,  of  piEdofetd  iops^  and 
brooms ;''  ^  an  act  for  settling  iartestates  estates;'* 
**  an  act  for  preventing  differences  about  dry  goods 
imported  itito  tlMse  islands/*  '*  a&  act  for  the  lirberty 
of  the  sobject  '**  ^'  all  act  aboat  pleading  / '  *  ^  an  act, 
appointing  the  sdmbar  of  the  asserafbly^  aiid  the 
registeting  the  acts  ;*'  '*  ^  act  for  edtabtifthing  and 
f^gol^ting  courts  of  jddieatare;''  ^^  an  Itct  for 
4]nioting  men's  estates,  ^nd  pre?eDling  llw-«uits  f 
^  an  aet  abmit  shipping ;"  ^*  an  act  to  regulate  tlit 
militia^"  And  I  have  likewise  cdtisidered  of  tbe  se^ 
Varal  other  acts^  passed  at  a  general  assembly^ 
fadd  in  the  Bermuda  Island,  (under  tbe  goTvnii 
ment  of  eaptain  Ooddard,)  in  l69d^  yiz*  ^  aln 
aitt  for  tbe  doo  regulation  of  weights  and  wfta^ 
iures;"  '^  an  act  for  tbe  alteration^  and  ameuA 
ment^  ctf  servrsd  ac(i^  of  sisembly ;"  ''an  aet  iihr 
settling  a  yearly  revenue  .upon  the  nrihistelrs  of 
tbese  islands  ^  <*  aa  act  ibr  liberty  of  the  sufageet 
ffrom  illegal  iasprisoomelit) ;"  '^  an  act  for  sellsdg 
the  governor's  old  house,  and  eret;ting  of  a  ne# 
be^ise,  fitted  for  tbe  efnrtet^tai&sienty  aAd  aocoanlao- 
dation»  of  the  preseMy  and  dacceedia^  governors  ;f' 
^  an  act  to  prevent  false  alarms  ^*  '^  an  aot  to  |Mre^ 
vent  the  destraction  of  young  cedars  i"  ^^  an  aiit  to 
prohibit  any  from  retailing  rum,  and  bquors,  pub^ 
licly,  without  licence  of  tbe  justices  of  the  peabe  ;'* 
*'  an  I0ct  to  prevenf  the  daslaractioii  of  fishy  by 

OS 
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hawling ;"  '^  an  act  for  raising  a  public  revenue, 
for  the  support  of  these  their  majesty's  islands ;'' 
*'  an  additional  act»  for  raising  a  public  reve- 
nue, for  the  support  of  the  government  of  these 
their  majesty's  islands." 

And  I  have  likewise  considered  of  the  several 
other  acts,  passed  at  a  general  assembly,  held  in 
the  Bermuda  islands,  (under  the  government  of 
captain  Goddard,)  in  1694,  viz*  '^  an  act  for  set* 
tling  the  governor's,  and  all  his  officers'  fees;" 
*'  an  act  for  limiting  the  time,  wh^n  appeals  shall 
be  prosecuted,  that  are  claimed  from  the  courts  of 
commbn  law,  to  the  governors  and  council  of  Ber** 
jnuda;*'  <<  an  act,  laying  an  imposition  on  all 
Jews,  and  reputed  Jews,  trading,  or  merchan- 
dizing, in  these  islands  ;*'  **  an  act  for  the  continu- 
ance  of  an  act,  intitled,  an  act  for  raising  a  pub- 
lic revenue  for  the  support  of  the  government  of 
these  their  majesty's  islands ;''  and  one  other  act, 
intitled,  *'  an  additional  act,  for  raising  a  public 
revenue,  for  the  support  of  the  government  of  these 
their  majesty's  islands,  for  one  year  longer  after 
tbe  expiration  thereof/' 

As  to  such  of  the  said  laws,  as  are  hereinafter 
particularly  mentioned,  I  humbly  lay  before  your 
lordships  my  opinion  thereupon,  viz.  '*  an  act  to 
prohibit  from  retailing  rum,  and  liquors,  publicly, 
without  licence  of  the  justices  of  the  peace." 

This  act  is,  by  a  particular  proviso  therein,  to 
continue  for  two  years  from  the  publication  diereof. 
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and,  I  presume,  was  intended  to  commence,  at 
twenty  days'  end,  after  the  publication,  but,  by 
mistake  in  penning,  the  act  commences  imme* 
diately,  and  lasts  no  longer  than  twenty  days. 

*'  For  keeping  a  diligent  guard  at  the  castle^  and 
Pagitt's  Fort/* 

In  the  clause,  for  the  further  encouragement  of 
the  watch  and  guard,  by  distributing  the  fourscore 
ears  of  corn,  there  is  au  omission  of  a  line  or  two> 
which  makes  that  clause  nonsense.  Iti  the  same 
act.  No.  B,  the  clause  is  right. 

**  An  act  for  trying  any  debt,  or  difference,  not 
exceeding  twenty  shillings,  by  the  justices  of  the 
peace." 

By  this  law,  the  justice  is  enabled  to  allow  what 
he  pleases  to  be  evidence,  whereas  he  ought  not  to 
determine^  but  by  legal  proof. 

This  act  aJso  provides,  that  after  judgment  shall 
be  awarded  by  the  justice  of  peace,  if  satisfaction 
shall  not  be  made  within  ten  days,  the  justice  is  to 
grant  his  warrant,  to  levy  the  debt  and  charges,  by 
distress  and  sale  of  the  party's  goods,  and  for  want 
of  such  distress,  the  justices  are  empowered  to  hire 
out  to  service  the  defendant,  till  the  debt,  and 
enlarges,  shall  be  satisfied ;  but  there  is  no  rule  to 
deteitmiue  when  the  debt  is  satisfied,  or  by  what 
means  the  party  shall  again  obtain  his  liberty. 

This  is  not  agreeable  to  any  execution,  which 
Cm  be  awarded,  according  to  the  law  of  England : 
it  gives  an  arbitrary  power  to  the  justice^  to  VQak% 
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any  ^enduBt,  from  wimii  fiuch  il^bt  edbsJl  be 
owing,  a  aefTant,  if  not  a  riave,  to  Mrhoms^ver* 
and  wbere80<sver»  lie  tbioks  fit  s  for  tbej^  reKwiis, 
I  think  this  apt  not  fit  to  be  ^vSxmi^ 

^'  An  act  for  Feowary  t»f  d^bts  from  f^HWt  in- 
solvent." 

By  tUf  act,  overy  person^  of  wbat  qvftlity  f^ov^r, 
ai  woU  strangers,  as  inhabitatitt»  within  Iho  inlands 
who  shall  bo  in  prison  for  dobt,  and  ahall  no*  imy 
the  mme,  within  ton  dayts^t  alter  snob  pubHig^ion>  m 
is  mentioned  in  the  aet,  ia  to  bo  hired  forth  to  «ny 
imnson,  in  any  pbtf^,  and  npon  aay  emfdoyment, 
as  tho  governor  ftnd  eounoS  ^U  ^t^i&t^  fiir  satis- 
faction of  the  said  debt,  but  no  rule  is  laid  down  to 
ascertain  tho  rato,  or  prioo^  for  which  sueb  person 
is  to  serve,  nor  when  the  debt  is  to  be  s^tisfiodj  nor 
how  the  debtor  shall  be  di»eharged  firom  his  ser«* 
YiiJO.  Persons  of  very  good  ability,  (etpooitUy 
Itrangera,)  through  misibrtanos,  or  aoeidentitf  idty 
be  in  prison  for  debt,  and  unable  to  pay  the  aamo 
wkhin  ten  days;  yet  siioh  persons  are  equally 
Viable,  as  persons  really  insoLvent,  to  beoomo  ser- 
vants, to  work  out  their  debts. 

Though  persons  insolvent,  only,  are  menlioMd 
in  the  title  of  the  act,  yet  this  law  eHtends  to  sdl 
persons  whomsoever,  and  to  all  defats*  without  any 
distinction:  I  think  tfaof  act  not  fit  to  be  eon* 
irmed, 

<'  An  aot  ftu*  putting  out  appr^ntieas^  sum!  «I« 
tiag  idle  j^ooplo  to  iwrk^'* 
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This  act  directs  such  as  are  of  the  age  of  ifteen 
years^  aod  living  idly,  and  not  having  wherewithal 
to  maintain  themselves,  to  be  forced  to  work,  or 
go  to  service,  as  is  required  by  the  statutes  made 
7  Jao.  I,  cap.  25,  and  M,  and  there  are  not  any 
such  statutes;  but  this  act  refers  also  to  several 
other  laws,  which  may  be  of  great  use,  and  there^ 
fiNre  may,  without  prejudice,  be  confirmed. 
*^  An  act  for  settling  intestates  estates.'* 
This  act,  in  No.  A,  is  right,  referring  to  the  act 
Made  in  the  %t  and  St  of  Car.  XL  chap.  10;  but 
in  No.  B,  there  is  a  mistake  in  the  chapter  it  te^ 
kx%  to,  it  menttoQing  the  11th,  instead  of  the 
1 0th. 
^*  Ad  act  for  the  liberty  of  the  subject.'' 
The  statutes  of  Hen.  III.  abd  Edw.  HI.  ra« 
ferred  to  in  this  law,  are  unnecessary  to  be  enacted 
within  these  islands,  being  declaratory  of  the  com« 
men  law  of  England.  If  the  1 6th  Car.  I.  should 
be  there  in  force,  the  jurisdiction,  and  authority; 
of  the  queen  in  council,  in  making  any  determinttf* 
tion  oonperning  any  landsi  tenements,  goods,  of 
chattels,  on  appeal,  or  otherwise,  is  wholly  lai4 
aside 

This  law  likewise  enacts,  that  ail  laws  in  force 
in  Eni^and,  relating  %c  liberty,  and  property,  siuA 
be  also  in  force  within  those  islands,  which  I  con« 
oeive  tp  be  rery  improper,  and  ought,  by  M 
ineaM,  to  be  approved  of. 
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^^  An  act  for  quieting  men's  estates,  and  pre* 
Tenting  law-suits/' 

A  statute  of  limitation  is,  undoubtedly,  at  least 
as  necessary  ip  these  islands,  as  in  England ;  but 
this  act  is  so  very  imperfectly  drawn,  that  it  will 
rather  destroy  men's  undoubted  rights,  than-  quiet 
them,  and  create  law-suits,  than  prevent  them. 

An  actual  eiyoyment,  for  twenty  years  before 
the  making  this  law,  without  any  claim,  rent^  ser« 
vice,  or  acknowledgment,  and  five  years  continued 
enjoyment  afterwards,  or  the  like  enjoyment  for 
twenty  years,  at  any  time,  after  the  making  the 
act,  is  turned  into  an  absolute  estate  of  inhe- 
ritance. 

As  to  the  limitation  of  five  years,  after  the  mak- 
ing the  act,  I  conceive  that  time  to  be  short,  and 
persons/  who  had  a  right  of  entry,  might  be  sur- 
prised thereby ;  and  as  this  act  is  penned,  persons 
who  have  ,an  undoubted  title  in  reversion,  or  re- 
mainder, may  be  barred  thereof  by  the  possession 
of  the  tenant,  for  years,  during  whose  possession, 
they  in  reversion,  or  remainder,  cannot,  -by  law, 
make  any  entry  or  claim. 

The  provision  in  this  act  ought  to  have  been 
agreeable  to  the  statute  of  limitations,  made  in  the 
twenty-first  year  of  king  James  I.  whereby  persons 
'having  any  right,  or  title,  are  obliged  to  enter 
^vithin  a  certain  number  of  years,  after  such  right 
and  title  of  entry  accrued,  to  them,  or,  in  default 
thereof,  are  debarred. 


Const&uiums.']         Eminent  Lawyers.  77 

For  the  imperfect  drawing  of  this  act^  and  the 
in  consequence  may  arise  thereby,  I  conceive  it 
oaght  to  be  rejected. 

'^  An  act  for  the  alteration,  and  amendment,  of 
sereral  acts  of  assembly/ 

Fart  of  this  act  varies  part  of  the  act  before 
mentioned,  for  trying  any  debt,  or  difference,  not 
exceeding  twenty  shillings,  by  the  justices^  but 
leaves  it  liable  to  the  objection  before  made  to  it ; 
and,  therefore,  I  think  this  act  not  fit  to  be  con- 
firmed, though  I  have  no  objectioh  to  the  residue 
of  the  act. 

"  An  act  for  liberty  of  the  subject  from  illegal 
imprisonment/' 

This  act  gives  the  entire  benefit  of  the  habeas 
corpus  act,  made  in  the  3 1st  king  Charles  IL  to 
the  inhabitants  of  this  island. ' 
-  They  have  all  the  benefits  of  the  writ  of  habeas 
corpus,  which  the  common  law  of  England  gives 
againitt  illegal  imprisonments.  It  must  be  sub- 
mitted to  your  lordships,  whether  such  an  act,  in 
those  parts,  will  not  lessen  the  dependence  upon 
the  crown.  If  such  a  law  should  not  be  thought 
improper  there,  yet  the  granting  a  habeas  corpus 
ought  not  to  be  in  the  power  of  every  justice  of  the 
peace. 

"An  act  to  prohibit  any  from  retailing  rum, 
and  liquors,  publicly,  without  licence  of  the  justice 
of  peace." 

The  same  mistake  is  in  this  act,  as  in  the  act 
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with  the  same  tiUe,  made  ki  the  general  asseifibly, 
held  in  1690-1;  hewever,  this  act  also  ia  long 
since  determined,  according  to  their  intentioiia, 

'As  to  the  residue  of  the  several  aets^  eoncerning 
wKicb  I  have  made  no  particular  remari(,  your 
lordships  will  observe^  that,  very  many  of  th^m 
were  but  temporary,  and  are  determined  several 
years  since^  and  few  of  them  are  drawn  so  car?- 
fttUy  as  they  ought  to  be ;  and,  in  many  of  them, 
there  seem  io  be  mistakes  in  the  transcribing: 
however,  I  have  no  such  objection,  in  point  of  law, 
as  to  advise  the  rejecting  of  them. 

£>ec.  6»  1703/  Sijuc.  HAaeovRT* 

To  the  right  hon.  the  loi;ds  commissioiiers  of 
trade  and  plantations. 

May  it  please  your  lordships. 

In  obedience  to  yovkv  lordships'  order  of  refer- 
ence»  signified  to  me  by  Mr.  Popple*  I  have  consi- 
dered the  several  acta>  passed  at  a  general  assem- 
bly, held  in  the  Bermuda  Islands,  (under  t)ie  go^ 
vernment  of  Mr.  Richier))  in  1 690*1,  viz.  ^'  an  apt 
£>r  vacating  the  indefinite  acts,  made  in  the  last 
general  assembly  ;'*  "  an  act  for  the  strict  observa* 
tion  of  the  Lord's  day,  commonly  called  Sunday  \* 
'f  an  act  against  swearing  and  cursing  ^'^  ^'  an  act 
against  bastardy-  and  incontinency  /'  ^'  an  act 
against  gaming; "  '^  an  act  for  the  keeping  a  diligent 
watch,  and  guard*  at  the  castle,  and  Pagitt's Fort;*' 
V  an  act  for  l^eeping  a  good  look  out  at  Che  hmmhU 
in  St.  George's;  ^  an  a^t  Sh*  the  establishing^  and 
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regalatiiig,  tbe  ccmrtfl  of  judicature;*'  ^'  an  act  for 
the  more  speedy  recovery  of  debts,  and  damages, 

by  merchants,  strangers,  mariners,  .&c,  ;'*    ^  an 

• 

act  for  trying  any  debt,  or  difference,  not  exceed* 
ing  twenty  shillinj^s,  by'tbe;justices  of  the  peace  i^* 
**  an  act  for  the  recovery  of  debts,  from  persons 
insolvent  ;*^  ^*  an  act  for  preventing  mischiefe  by 
^S^;*'  ^  ^^  ACt  to  prevent  parish  charges,  by 
poor  persons  removing  from  one  tribe  to  another;'* 
<<  an  act  against  buying  and  ingrossins  oorn  and 
merchandize;^'  *^  an  act,  dtrectidg  what  warning 
is  to  be  given  to  ^  tenant  at  will;''  ^*  an  act  to 
prevent  destruction  in  boundaries;"   ^*  an  act  to 
prevent  destruction  of  Button  Wood ;"   ^  an  act 
i^ainst  the  removing,  and  taking  away,  boats  from 
their  mooring  place  ;'^  ^  an  act  againat  deceit  in 
making  up  tobacco ;''  ^  an  act  for  putting  out  ap« 
pNNitiees>  and  settiog^idle  persons  to  work;"  '*  an 
act  to  pnevent  buying,  selling,  or  bartering,  with 
negroes,  and  other  slaves  ;'*  "an  act  for  trying  ne-? 
groes  and  slaves ;"  '^  an  act  for  young  men  to  pay 
pwish  duties  f*  ^^  an  aot  for  vessels  paying  powder 

■ 

moaey  f  *  "  an  act  to  prevent  stealing  corn,  pal« 
metp  tops,  and  provisions ;'  "  an  act  for  repairing 
the  highways  /'  ^  an  act  to  prevent  damage,  by 
cattle,  poultry,  ke. ;''  ^  an  act  for  maintaining  the. 
public  bridges ;"  '<  an  act  to  prevent  the  destruc- 
tion, and  transportation,  of  palmeto  tops,  and 
brooms;^'  ^an'actlisMr  settling  intestates  estates;'' 
^  an  act  for  prevooting  diferenoes  aboat  dry 
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goods,  imported  into  these  islands ;''  ^^  an  act  for 
the  liberty  of  the  subject;"  '^  an  act  about  plead* 
ings'*  '^  ^n  ^ct,  appointing  the  number  of  the 
a^embly,  and  the  registering  the  acts ;"  ^  an  act 
for  regulating  the  militia ;"  **  an  act  for  liberty  of 
vessels  going  out,  and  coming  into,  the3e  islands  ;'^ 
**  an  act  for  quieting  men's  estates,  and  preventing 
law-suits:"  all  which  laws  are  contained  in  the 
boi>*k  of  laws,  under  seal,  &c.  marked  B. 

I  apprehend  the  said  laws  to  be  a  duplicate  of 
the  laws  contained  in  the  hook  of  laws  marked  A> 
which  passed  in  the  years  1690,  and  l691>  except* 
ing  only,  that  each  of  the  said  books  contains  a 
law  or  .two,  which  are  not  contained  in  the  other ; 
and,  by  comparing  the  acts,  it  will  appear,  that  in 
very  many  places,  there  is  some  difference  in  the 
expression,  or  some  few  words  omitted,  or  trans- 
posed, which  may,  perhaps,  have  proceeded 
from ,  a  negligent  transcribing  them  from  the 
record. 

As  for  such  of  the  acts  above  mentioned,  which 
have  the  same  title  with  those  of  the  book  marked 
A,  against  which  I  Imye  made  any  objection,  in 
my  report  to  your  lordships  thereupon,  they  are 
liable  to  the  same  objection,  tlie  acts  being  either 
verbatim  the  same,  or  containing  no  material 
yariance. 

Dec.  6,  170S.  Sam.  Harcourt. 

(22<)  The  same  lawyer's  report  on  the  acti  of  the 
same  assembly,  1699. 
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To  the  right  honorable  the  lords  commissioners 
of  trade  and  plantations. 

May  it  please  your  lordships. 

In  obedience  to  your  lordships*  order  of  refer* 
ence,  signified  to  me  by  Mr,  Popple,  I  have 
considered  the  several  acts  passed .  at  a  general 
assembly  at  Bermuda,  under  the  government  of 
Samuel  Day,  esq.  the  31st  of  October,  1698. 

1.  An  act  for  the  restraining,  and  punishing  pri^ 
vateers  and  pirates. 

9.  An  act  to  prevent  stealing  of  oranges  and 
other  fruits. 

3.  Additions  and  alterations  to  the  act,  intitled, 
*'  an  act  for  repairing  the  highways.**  t 

4.  An  addition  to  the  act  for  the  trying  of  ne* 
groes  in  criminal  causes. 

6.  An  act  for  addition  and  amendment  to  an  act, 
iatitled,  **  an  act  to  prevent  the  destruction  and 
transportation  of  palms  tops,  and  brooms.'' 

The  act  for  restraining  And  punishing  privateers 
and  pirates,  as  penned,  seems  liable  to  several  ob- 
jections. 

By  the  first  enacting  clause  it  is  made  felony, 
without  benefit  of  clergy,  for  any  person  who  then 
did,  or  within  four  years  then  past,  had,  or  at  any 
time  afterwards,  should  inhabit  or  belong  to  this 
island,  to  serve  in  America,  in  a  hostile  manner, 
nnder.  any  foreign  prince,  state,  or  potentate, 
against  any  other  sovereign,  prince,  state,  or  po* 
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tmtate^  in  mmity  with  tke  king  of  Eilglaiid»  with^ 
out  licence  from  the  governor. 

There  is  a  proviso  that  this  dause  should  not 
extend-  to  any  person  then  in  service  to  any  foreign 
state>  or  potentate^  who  should  quit  Mch  service^ 
by  the  4th  of  August  then  following. 

As  this  part  of  tlie  law  is  frained,  persons  not 
guilty  of  toy  crime  whatsoever,  may  be*  liable  to 
sofiler  death :  they  may  enter  into  the  service  of 
any  foreign  prince,  state,  or  potentate,  who  are  not 
in  hostility  with  any  of  the  allies  c^  England,  and 
if  afterwards  war  should  break  forth  between  such 
foreigtai  prince,  state,  or  potentate,  into  whose  ser« 
vice  ihey  entered^  without  being  guilty  of  any 
crime^  with  any  other  sovereign,  prince,  state,  or 
.potentate,  in  alliance  with  England,  though  they 
.  are  forced  to  cootinne  in  the  service,  and  should 
^nit  the  same  so  soon  as  they  have  any  oppM- 
tunity  so  to  do,  and  return  home,  and  subnil 
themselves  to  the  governor,  yet  are  they  guilty  of 
felony,  without  benefit  of  clergy^  for  such  tbeir  ii^ 
voluntary  continuing  in  the  service,  after  the  hos* 
tility  begun. 

B^  the  next  clause  in  the  acty  aU  treasons,  fttov 
n!es,  piracies,  robberies,  mardei s,  or  coaspiracieil^ 
committed,  or  to  be  committed,  upon  the  sea,  ot  in 
any  k»ven,  creek,  or  bay,  where  the  admiral  hath 
any  jurisdiction,  may  be  enqnired,  tried,  and 
jwdgfd  within  the  island,  as  if  such  ofience  bad 
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been  comBditted  witbia  the  idand)  sod  for  ihtt 
purpose  a  special  commission  is  to  issue,  and  such 
proceedings  thereupon  to  be  had,  as  by  the  statute 
for  pirates,  S8th  Henry  VIII.  is  appointed^ 

By  this  part  of  the  act,  there  is  as  large  a  juris-  ^ 
diction  given  to  try  all  high  treasons,  piraCiesi 
murders,  and  other  offences  committed  upon  the 
high  sea,  as  is  given  by  the  said  statnte  of  Henry 
yilL  to  commissioners  to  be  appointed,  under  the 
great  seal  of  England,  for  trying  any.  of  the  said 
offences  in  England. 

The  sakl  offences,  by  virtue  of  this  act,  to  be  ' 
taried  by  special  commission  within  the  island,  are 
not  confined  to  offences  committed,  within  any  par* 
ticular  limits,  but  in  what  part  of  the  world  soeter, 
upon  the  sea  where  tlie  admiral  hath  jnrisdiction, 
any  treason,  piracy,  felony,  robbery,  murder,  or  . 
conspiracy  shall  be  committed,  or  suppoi^ed  to  be 
committed,  any  person  may  be  taken,  and  carried 
prisoner  to  the  Bermuda  islands,  and  there  tried 
and  executed  for  the  same. 

By  another  clause  in  the  act»  ^ety  person  who 
shall  knowingly  entertain,  harbour,  conceal,  trade. 
Or  hold  cornespondence  with*  any  person  deemed  to 
be  a  pirate,  or  other  offender  within  the  construe^* 
tion  of  this  act,  and  not  endeavour  to  apprehend 
such  offender,  shall  be  prosecuted  as  an  accessory,, 
and  suffer  the  tike  pains  and  penalties. 

A  person  may  knowingly  trade  with  a  man  tiiat 
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is  a  pirate^  or  other  offender,  within  the  act,  not 
knowing  him  to  be  a  pirate  or  such  offender. 

This  clause,  as  penned,  may  subject  very  inno- 
cent persons  to  be  prosecuted  for  their  lives,  for 
trading  or  corresponding  with  persons  they  neither 
know>  nor  suspect,,  to  be  pirates  or  offenders. 

For  these  reasons,  (however  necessary  some  law 
of  this  kind  may  be  within  these  islands,)  I  humbly 
conceive  this  law  not  fit  to  be  approved* 

As  to  the  other  four  acts,  I  have  no  objection  to 
either  of  them  in  point  of  law. 

July  28,  1704.  Sim.  Habcourt. 

.   (23.)  The  same  lawyer* s  report  on  the  acts  of  the 
same  assembly,  in  1 704. 

To  the  right  honorable  the  lords  commissioners 
of  trade  and  plantations. 

May  it  please  your  lordships. 

In  obedience  to  your  lordships'  order  of  refer- 
ence, signified  to  me  by  Mr.  Popple,  I  have  con- 
sidered the  several  acts  passed  at  a  general  assem- 
bly of  Bermuda  -  (under  the  government  of  Ben- 
jamin Bennett,  esq.)  the  dd,  6th,  and  27th  of  July, 
1701,  viz. 

1.  An  act  for  an  imposition  on  liquors  and 
sugars  imported  and  landed  in  these  islands. 

2.  An  act  to  previent  the  oppression  and  extor- 
tion of  officers. 

3.  An  act  laying  an  imposition  on  liquors,  &c, 

4.  An   act  for   establishing   fast  days,  to  be 


fDonsiiitdtyms.)         Etninent  Zofwyersl  85 

celebrated   ia   these    islands    in  an  anniversary 
course. 

5.  An  act  for  the  ispeedy  reparation  of  the  castle, 
forts,  atad  platforms  belonging  to  these  islands,  and 
for  building  barracks  with  chimnies  to  each  fort, 
where  needful  ^  and  for  raising  a  present  supply  of 
monies  for  that  end. 

6.  An  act  to  prevent  the  evading  of  payment  of 
just  debts,  and  satisfaction  of  damages. 

And  I  humbly  observe  to  your  lordships,  that 
the  act  for  imposition  oii  liquors,  &c«  expired  on 
the  3d  of  July,  1703,  notwithstanding  which,  the 
fact  recited  in  the  preamble  of  this  act  may  de- 
serve your  lordships*  consideration. 

It  is  Mcited  that  an  imposition  had  been  laid 
on  liquors^  to  continue  for  two  years  only,  at  a 
former  sessions  of  assembly,  held  Under  the  go« 
vernment  of  Samuel  Day,  esq.  but  that,  by  the 
clerk's  neglect,  a  whole  paragraph  in  that  act  was 
omitted,  whereby  that  act,  which  is  recited  to  be 
temporary,  was  entered  on  record  as  a  perpetual 
law,  and  that  the  late  governor,  Mr.  Day,  had  ex- 
torted several  sums  of  money  after  the  determina- 
tion of  that  act,  as  if  the  act  had  had  continuance, 
and  had  transmitted  it  to  his  late  majesty  as  a 
perpetual  law  to  be  confirmed. 

It  is  further  recited,  that  Mr.  Bennett,  the  pre- 
sent governor,  upon  a  representation  thereof,  by 
the  assembly,  had  assured  them,  to  represent  the 
same  to  his  late  majesty^  and  that  the  collection  •f 

VOL.  lU  H 
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the  rates,  imjposed  by  that  act,  should  cease  till  his 
majesty's  pleasure  was  known. 

Whether  that  act,  entered  upon  record,  amongst 
tlie  acts  of  the  assembly  of  the  island,  as  a  per- 
petual law,  and  transmitted,  as  such,  by  the  former 
governor,  to  be  confirmed,  be  yet  confirmed,  or 
not,  does  not  appear  to  me. 

But  it  appears  from  this  recital,  that  the  present 
governor,  by  his  own  authority,  at  the  request  of 
the  assembly,-  has  stopped  the  further  collection  of 
the  rates  imposed  by  the  act,  passed  tinder  the  go- 
vernment of  Mr.  Day,  upon  the  allegations  re- 
cited in  this  ad). 

The  act  to  prevent  the  oppression,  and  extortion, 
of  officers,  passed  the  6th  of  July  1701,  s^pears  to 
be  repealed  the  l4th  of  November  1702,  otherwise 
the  said  act  is  liable  to  objections* 

As  to  th^  four  other  acts,  I  have  no  objection  to 
either  of  them  in  point  of  law. 

July  88,  1704.  SiU.  Harcoort. 

(24.)  Mr..  Wesfs  objections  to  an  act  ff  the  stnne 
assemf^ly,  as  it  imposed  a  duty  on  the  importation  of 
British,  manufactures. 

To  the  right  hon.  the  lords  commissioners  of 
trade  and  plantations. 
My  lords. 

In  obedience  to  your  lordships'  commands,  sig- 
nified to  me  by  Mr.  Poppl^  in  a  letter  dated  the 
5th  of  this  instant,  February,  I  have  perused,  and 
considered  an  act  of  assembly,  passed  in  tiie  Ber* 
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muda  islaacb^  intitled,  '*  an  act  to  supply  the  de- 
ficiency of  several  funds  in  these  islands,  for  finish- 
ing ai^  completing  a  house  for  the  present  and 
succeeding  governors,  and  repairing  the  castle  and 
other  fortifications,  and  for  defraying  the  other 
public  charge  of  these  islands." 

The  act  recites^  tfiat  an  act  had  been  passed; 
anno  171S,  by  which  a  duty  of  3h  per  cent,  was 
laid  upon  all  goods  imported  into  those  islands,  to 
be  applied  for  the  purposes  in  that  act  mentioned^ 
which  act  was  to  continue  for  the  term  of  two  years 
ouly.  It  also  recites,  that  by  another  act,  parsed 
anno*  1715,  the  former  duty  was  continued  for  the 
fivrther  term  of  seven  years,  and  an  additional  duty 
of  fll.  per  cent,  more  was  laid  to  continue  for  the 
same  term* 

As  to  the  present  act,  though  I  cannot  say  there 
is  atoy  great  objection  to  it  directly,  in  point  of 
law ;  yet,  I  think,  I  ought  to  observe  to  your  lord- 
ships, that  the  purport  of  the  present  act  is  to  eon* 
tinue  the  last-mentioned  increased  duty  of  Si.  per 
cent,  for  no  less  a  term  than  one  and  twenty  years 
longer ;  and  as  a  duty  of  this  nature  must  chiefly, 
as  I  apprehend,  affect  the  importation  of  British 
goods  into  those  islands,  I  submit  to  your  lord** 
ships  how  far  J;hi5  act  is  consistent  with  the  gover- 
nor's instructions,  more  espaciatly,  when  it  is  con- 
sidered, that  theduty,is  not  to  continue,  as  formerly^ 
for  two  or  seven,  but  for  one  and  twenty  years* 
February  13,  1721.  .  Rich.  West* 

h2 
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(2.5.)  The  objections  of  the  same  lawyer,  to  simi* 
lar  lazes  of  the  same  assembly. 

To  the  right  honorable  the  lords  commissioners 
df  trade  and  plantations. 
My  lords. 

In  obedience  to  your  lordships'  commands,  I 
have  perused  and  considered  an  act^  passed  at 
Bermuda,  alias  Somer  island s^  in  Americdi  in  1783, 
intitled,  '*  an  act  to  supply  the  deficiency  of  the 
several  funds  in  these  islands,  and  for  the  imme* 
diate  support  of  the  government,  and  for  the  re* 
pairing  the  fortifications :"  by  which  act  it  is  pro« 
posed  to  raise,  as  I  am  informed^  a  sum  not  much 
exceeding  one  thousand  pounds  per  annum,  and 
to  that  end  a  duty  is  laid  upon  all  goods  imported 
into  those  islands,  which  is  represented  unto  nie^  by 
those,  who  have  attended  on  the  behalf,  and  in 
maintenance  of  this  act,  as  the  only  fund,  by  which 
the  inhabitants  are  able  to  provide  for  the  support 
of  the  government ;  and  if  that  be  fact,  I  can  have 
no  objection  to  the  laying  a  duty  in  general ;  but 
I  must  observe  to  your  lord^ips,  that  there  is  a 
distinction  made^  between  the  inhabitants  of  the 
island^  and  strangers^  the  inhabitants  being  to  pay 
after  the  rate  of  forty  shillings  per  cent,  and 
strangers  after  the  rate  of  four  pounds  per  cent. 

In  relation  to  which  distinction^  it  has  been  re-* 
presented  to  me  as  a  reason  for  it,  that  the  in* 
habitants  are  obliged  very  often,  upon  any  intelli-^ 
gence  of  pirates,  to  be  three  or  four  days  under 
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arms  at  once,  and  very  often  obliged  to  fit  out  af« 
ter  them  to  sea,  all  which  is  a  very  grp^t  expense 
to  them,  and  which  the  strangers  are  uot  liable  to. 

If  your  lordships  are  of  opinion,  that  this  con* 
sideration  is  sufficient  to  balance  the  above*men<^ 
tioned  difference  in  the  tax,  I  have  no  objection  to 
this  act  being  passed  into  law. 

I  have  sdso  perused  and  considered  the  several 
other   acts  passed   in  the  same  island,   intitled, 

0 

^^  an  act  for  the  better  security  of  all  such  as  are 
lawfully  possessed  of  any  negroes,  or  other  slaves, 
in  these  islands,  whereby  to  secure  their  lawful 
rights,  interest,  and  property  of  and  to  the  same ;" 
^^  an  act  for  prolonging  and  making  some  altera- 
tions  in  an  act,  intitled,  an  act  for  the  attach- 
ing the  goods  or  effects  of  any  persons,  inhabit* 
ants,  or  others,  not  residing  in  these  islands  /'  a 
second  additional  clause  to  an  act,  intitled,  *^  an 
act  for  vessels  paying  powder  money."  To  which 
(if  the  acts  to  which  they  refer  have  been  confirm- 
ed  by  his  majesty)  I  have  no  objection  to  their 
being  passed  into  law. 

March  28,  1724.  Rich.  West. 

(26.)  Mr.  Lamb's  obseroatians  m  an  act  qf  the 
Carolina  assembly,  relative  to  coins. 

To  the  right  honorable  the  lords  commissioners 
for  trade  and  plantations. 
My  lords. 

I  received  ypur  lordships'  commands,  signified 
to  me  by  Mr*  Hill's  letter  of  the  9th  instant^ 
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wherein  you  are  pleased  to  desire  my  opinion  upon 
the  foUowiag  act  passed  in  South  Carolina,  in  June 
1746,  viz.  ^  an  act  for  stamping,  emitting,  and 
making  current,  |:he  sum  of  810,000/.  in  paper  bills 
of  credit,  and  for  ascertaining  and  prese^ng  the 
iiiture  value  therjBof,  to  be  lent  out  at  interest,  on 
good  security,  at  eight  per  cent*  per  annum^  and 
for  applying  the  said  interest ,  to  the  purposes 
thereinafter  mentioned,  and  for  exchanging  the 
paper  bills  of  credit  in  this  .province,  and  making 
them  less  subject  to  be  counterfeited/* 

Upon  this  act  I  made  a  report  to  your  lordships 
in  July  17479  and  the  several  steps,  that  had  been 
t^en,  in  relation  to  this  act,  prevented  my  makings 
at  that,  time,  any  fiirther  observations  than  is  con- 
tained in  the  said  report;  but  as  your  lordships  are 
{leased  to  desire  my  further  opinion  upon  this  act, 
I  must  observe,  that  this  act  is  drawn  and  vi^orded 
in  so  loose  and  incorrect  a  manner,  that  it  is  with 
difficulty  to  be  understood  what  is  meant  and  in- 
tended by  it,  or  how  it  would  properly  be  carried 
into  execution.  What  I  take  to  be  the  intent  of 
the  act  I  shall  here  mention,  and  then  observe  tlie 
difficulties  that  attend  the  executing  of  it. 

It  appears  to  me  that  this  province  is  at  present 
indebted  to  several  persons,  upon  bills  formerly 
emitted,  the  sum  of  1 00,000/.  for  which  there  is  no 
security  or  fund  for  the  payment,  and  that  by  this 
act  a  fund  is  intended  to  be  provided  for  the  pay- 
ixlg  them  ofl^  and  for  creating  an  additional  cur-^ 
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rencj  of  110,000/.  By  thi9  act  210,000/.  new  bills 
are  to  be  emitted,  out  of  which,  bills,  to  the  amouut 
of  100,000^  are  to  be  issaed  to  exchange  the  said 
old  bills  of  the  same  value,  and  the  remaining 
110,000/.  is  to  be  lent  out  on  securities  at  eight 
per  cent,  interest,  fiye«eighths  of  which  interest  is 
to  be  the  fund  to  pay  off  the  old  debt  of  100,000A 
and  when  the  old  debt  is  discharged,  then  the  bor- 
rowers of  the  110,000/.  are  to  begin,  from  that 
time,  to  pay  off  their  principal  moneyi  one-tenth 
part  yearly,  together  with  the  interest  for  ten 
years^  till  the  whole  is  discharged,  and  the  bills 
taken  up.  The  interest  money  is  to  be  paid  in  sil- 
ver or  gold,  at  the  rates  mentioned  in  the  said  act. 

As  to  the  expediency  or  utility  of  this  act,  that 
is  a  matter  under  your  lordships'  consideration; 
what  I  have  to  observe  is,  if  it  shaU  be  thought  ex- 
pedient that  such  an  act  should  pass,  that  this  act 
will  be  very  defective,  and  liable  to  be  evaded. 

It  is  enacted,  '*  that  the  trustees  diall  exchange 
100,000/.  of  new  bills  for  the  present  paper  bills, 
that  all  the  bills  of  credit  of  this  province  may,  as 
soon  as  conveniently  they  can,  be  brought  and  put 
upon  one  and  the  same  foundation." 

Jn  this  clause  there  is  no  limited  time,  for  the 
exchanging  the  new  bills,  for  the  old,  nor  any  di- 
rections, for  the  burning  and  cancelling  the  ol4 
bills  when  they  are  taken  up,  which  is  usual,  in 
these  cases,  and  was  particularly  provided  for,  in 
an  act  passed  in  this  province  the  SOth  of  August, 
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1731,  for  the  emitting  of  neur  bills  in  e:iicfaange  of 
old  bills. 

It  is  also  enacted,  ^'  That  fi?e*eighth  parts  of  thct 
siker  and  gold,  which  shall  be  paid  as  interest  int«( 
the  hands  of  the  trn^tees,  shall  by  them  be  annually 
pn(  out  on  interest,  at  the  rates  or  value  aforesaii), 
until  the  whole  principal  out  on  bonds,  secured  as 
aforesaid,  shall  amount  unto  the  sum  of  210,000/. 
at  which  time  (as  it  is  therein  mentioned)  tht  said 
debt  ^100,000/,  will  be  entirely  paid  offhand  di&^ 
charged.*^ 

Then  follows  the  direction  about  the  application 
of  the  interest,  over  and  above  the  five-eighths, 
which  is  very  imperfectly  worded. 

It  is  also  enacted,  ^  That  in  order  to  sink  the  said 
bills  of  credit,  so  let  out  at  interest,  that  the  repay- 
ment of  the  principal  shall  commence  at  the  time 
aforesaid  of  the  old  debt  beitig  paid  off  and  discharge 
ed;  and  thenceforward,  annually,  the  obligor  or 
borrower  shall,  over  and  besides  the  interest  due  on 
his  or  their  bonds  respectively,  pay  to  the  said  trus- 
tees one- tenth  part  of  the  principal,  and  such  pay- 
ments yearly,  and  every  year  to  be  made,  so  that 
the  whole  principal  be  iulty  paid  and  discharged 
in  the  space  of  ten  years,  and  the  sums,  so  received^ 
in  discharge  of  the  principal  aforesaid,  shall  be  an- 
nually burnt  by  the  trustees. 

By  these  clauses  there  is  no  time  fixed,  nor  is 
there  any  compulsion  upon  the  trustees  to  &pply 
the  interest  money  they  shall  receive  to  discharge 
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the  old  debt  of  100,000/.  (vehicb  is  the  iund  for 
that  purpose)  and  to  take  up  and  cancel  the  bilk, 
as  they  are  paid  off,  which  should  be  provided  for» 
otherwise  they  will  hare  it  too  much  in  their  pow^r 
to  evade  the  intention  of  this  act,  by  continuing  a 
larger  currency  than  even  by  this  act  (loosely 
worded  as  it  is)  seems  to  be  intended.  Whereas, 
if  it  was  enacted,  that  the  trustees  should  annually 
pay  the  five-eighths  of  the  interest  as  they  received 
it,  towards  paying  off  and  calling  in  the  bills  for 
the  old  debt,  until  the  whole  of  the  old  debt  is  dis- 
charged, and  the  bills  are  capcelled,  or  to  place 
out  the  interest  annually  on  securities  (for  which 
this  act  does  not  give  proper  directions)  till  the 
accumulated  sums  ma)ce  up  100,000/.  and  then  be 
obliged  to  discharge  all  the  bills  for  the  old  debt, 
and  take  tliem  up  and  cancel  them,  and  from  that 
time  the  borrowers  of  the  1 10,000/.  which  will  be 
the  only  bills  remaining  to  begin  to  pay  annually 
one-tenth  part  of  their  debt  and  interest,  till  all 
their  bills  are  paid  and  cancelled,  this  would,  in 
a  course  of  years,  sink  all  the  bills. 

It  is  also  enacted,  ^,  That  th^  interest  money 
shall  be  paid  in  Spanish  or  English  silver  coin,  or 
in  gold,  at  the  rates  therein  mentioned/' 

By  the  act  of  the  6th  of  queen  Ann,  the  rates  of 
foreign  coins  in  the  colonies  and  plantations  are 
ascertained;  and  this  province  cannot  alter  the 
same,  but  by  a  new  law  made  for  that  purpose. 
This  is  designed  to  be  a  mew  law>  aiid  includ«£r 
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Englkh  silver  coin,  therefore  it  tnust  be  submitted 
to  your  lordships  hovr  to  advise  any  new  law, 
iaietting  a  rate  or  value  upon  such  coin. 

For  the  reasons  I  have  before  given,  however  it 
may  be  thought  expedient  and  useful  to  pass  an 
act  for  the  purposes  intended  by  this  act,  I  am  of 
opinion,  that  this  act  is  not  framed  so  as  trf  secure 
the  due  execution  of  it,  and,  therefore,  not  fit  to 
pass  into  a  law. 
Lincoln's  Inm^  Dec.  \^,  1748.  Mat.  Lamb. 

(27.)  Mr.  Wests  observations  on  the  tofitinuanee 
of  the  revenue  acts  of  the  Jamaica  assembly. 

To  the  right  hon.  the  lords  commissioners  of 
tirade  and  plantations. 
My  lords. 

In  obedience  to  your  lordships'  commands,  I 
have  considered  the  following  state  of  a  case,  and 
guare,  relating  to  some  acts  of  Jamaica,  trans- 
mitted to  me,  by  Mr.  Popple,  in  his  letter  of  the 
17th  of  February,  1721-82. 

Several  laws  of  Jamaica  were  confirmed*  by  king 
Charles  II.  in  the  year  1 684,  for  the  term  of  twenty- 
one  years  oiily^  during  which  time,  viz.  in  the 
year  1688,  a  revenue  act  passed,  supposed  to  haVe 
been  perpetual,  but  never  confirmed  by  the  crown. 

In  1703,  a  new  revenue  act  passed,  for  the  space 
of  one  and  twenty  years,  whereby  all  the  laws  of 
Jamaica,  formerly  confirmed  for  twenty *oae  years, 
by  king^  Chailes  the  Second,  were  fortfaer  conti- 
nued for  the  term  of  that  act,  which  was  for  twenty- 
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one  years  mere^  excepting  a  revemie  act,  passed 
in  1683,  and  a  subsequent  act  in  the  year  1688» 
which  are  repealed^  by  the  abovementioned  law  of 
1703 1  but  the  last  mentioned  law  being  only  tern** 
porary,  a4d  it  being  expressly  declared  therein, 
that  the  said  act,  and  all  and  every,  clause,  or 
clauses,  therein  contained,.shall  be,  and  remain,  in 
force,  for  the  space  of  twenty*one  years,  from  the 
1st  of  October,  ]70  i :  quare^  Whether  the  two  re* 
venue  acts  of  1689,  and  1688,  thereby  intended  to 
be  repealed,  are  absolutely  repealed,  or  only  sua* 
pended,  during  the  time  prescribed  for  the  conti-t 
nuance  of  the  act  in  1703? 

I  have  also  considered  the  two  annexed  clauses 
of  the  above-mentioned  revenue  act  of  1703. 

Every  act  whatsoever,  that  passes  into  law^  is  in 
itself  perpetual,  unless  there  are  words,  in  the  body 
of  it,  to  determine  its  duration. 

And  in  relation  to  the  revenue  act  of  1703,  I 
must  beg  Jeave  to  observe,  that  the  clause,  for  its 
duration,  is  altogether  in  the  affirmative,  ^^  that  it 
shall  bee,  and  remaine  in  force,  for  the  space  of 
twenty-one  years  ;''  but,  then,  as  there  are  no  ne* 
gative  wordsy  by  which  it  is  enacted,  that  *'  it  shall 
continue  so  long,  and  no  longer,''  it  may  be 
made  a  question  in  law,  whether  that  act  of  1703 
is  not,  ia  itself,  perpetual. 

The  revenue  in  Jamaica  has  been  provided  for, 
by  two  several  acta,  one  in  1688,  and  the  other  m 
1703,  (for^  as  to  that  in  166^  there  is  no  doubt. 
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but  that  is  not  in  force^)  and  the  act  of  1 688  is 
said,  in  the  state  of  the  case,  to  have  been  enacted 
for  a  perpetual  law,  and,  consequently,  would  be  still 
in  force,  was  it  not  for  the  repealing  clause  in' the  act 
of  1703.  But,  as  I  suppose  it  is  indilSerent  to  the 
government,  whether  the  revenue  is  settled  either 
hy  one  or  the  .other  of  these  acts,  so  I  think  it  is 
most  certain,  that  one  of  the  twa  must  be  still  in 
force,  for,  if  the  act  of  170S  be  construed  to  be 
not  now  in  force,  but  to  be  temporary,  then  thp 
act  of  1688  must  revive,  by  reason,  that  the  opera- 
tion of  the  act  of  1703  ceases,  and  determines; 
but  if  the  act  of  l688  be  supposed  to  be  absolutely 
repealed,  it  can  only  be  by  reason,  that  there  are 
not  any  negative  words,  and  no  lottery  fas  is  usual 
in  all  the  temporary  acts  passed  in  England  J  to 
determine  its  duration ;  and,  ccm^equently,  the  act 
of  1 703,  and  the  provision  for  the  revenue  thereby 
enacted,  must  be  still  in  full  force. 

March  2,  1721-22.  Rich.-West. 

(28.)  Mr.  WesVs  observations  on  an  act  of  the 
Jamaica  assembly ^  for  encouraging  the  settlement  qf 
the  island. 

To  the  right  hon.  the  lords  commissioners  of 
trade  and  plantations. 
My  lords. 

In  obedience  to  your  lordships'  commands,  sig- 
nified to  me  by  Mr.  Popple^  on  the  27th  of  June> 
1 723, 1  have  reconsidered  an  act  passed  in  the  island 
#f  Jamaica^  intitled,  <*  an  act  for  encouraging  the 
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'Speedy  settling  of  the  plantation,  commonly  called 
Pero^  or  Pera  plantation,  situate  at  Port  Morant,  in 
the  parish  of  St.  Thomas  in  the  East,  in  this  island, 
and  for  obliging  all  persons,  intitled  to  the  equity 
of  redemption  thereof,  to  redeem  the  same  by  a 
prefixed  time." 

In  the  consideration  of  acts  passed  in  the  Ame- 
rican colonies,  when  the  governor,  council,  and  as- 
sembly, of  any  province,  take  upon  them,  in  the 
preamble  of  an  act,  to  recite,  and  aver,  a  matter 
of  fact,  transacted  within  their  own  bounds^  and  to 
which  no'  objection,  or  opposition,  is  made,  I  ap- 
prehend, that  I  ought  to'  take  those  facts  for 
granted ;  and  upon  that  foot  only,  to  consider,  wbcr 
ther  an  act  referred  to  roe  is '  reasonable  to  be 
passed  into  law,  or  not.  And,  if  this  act  be  consi- 
dered  in  that  light,  it  seems  to  me  to  be  much 
stronger  than  the  common  foreclosure  of  an  equity 
of  redemption  upon  a  mortgage,  for  the  act  re- 
cites, that  it  appears  upon  record  in  the  island, 
that  the  estate  in  question  did  originally  belong  to 
one  sir  Thomas  Lynch,  and  that  he,  so  long  ago 
as  the  year  1682,  agreed  for  the  sale  of  this  estate 
to  one  Joshua  Smith,  for  the  sum  of  6000/.  It 
«lso  appears  upon  record,  that  Smith  never  paid 
the  purchase  money ;  but.  instead  thereof,  upon 
the  2dd  of  November,  1682,  re-conveyed  back 
again,  to  sir  Thomas  Lynch,  bis  own,  as  a  security 
for  the  said  sum  of  6000/.,  with  interest.  Upoa 
this,  Smitli  was  let  into  possession  of  the  estat<it 
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aad  en^oytA  the  sutte  until  thd  year  l69S»  aad  re- 
eeired  the  profito  €Mf  it,  to  a  far  grater  sum  thao 
the  purctiBM  aaoaey  amoiuUied  to.  In  the  year 
1694>  by  an  ioTasion  of  the  Fretic]i,  this  estate 
was  wiioHy  rained,  and  made  didsolate:  so  that^ 
from  that  time  to  this,  it  has  be^n  vholly  unoc- 
cupied. 

The  act  aim  tidces  notice,  that  this  mortgaga, 
that  was  made  in  the  year  16812,  appears  to  be  uup 
satisfied ;  and,  therefore,  if  it  is  considered,  that 
the  legal  estate  was  originally  in  m  Thomas 
Lynch;  that  all  1^  claim  of  Smith  is  founded  npoA 
a  deed  of  purchase,  for  which  he  never  paid  any 
part  of  the  consideratbn  »ooey  i  that  the  estate  is 
now  desolate ;  and,  if  to  this  is  added  the  consi- 
deration, c£  what  a  Tast  sum  6000/.  principal  mo» 
aey,  with  interest,  from  the  year  IS^S^  to  this  day, 
must  amovnt  unto,  iit  a  country  where  common 
interest  has  been  always,  I  believe,  at  least  after 
the  rate  of  eig^  or  ten  per  cent,  per  anAuniy  I 
thiidc  it  -very  obvious,  that  this  act,  which  is  oidy 
to  give  a  finnily  tikeir  own  estate,  both  in  law  and 
equity,  cannot  be  considered,  bttt  as  much  stronger 
than  tiie  common  foreclosure  of  an  equity  of  re- 
demption; and  yet,  even  iai  that  case,  if  a  mcwt» 
gage  is  very  old,  aa  e.  g,  abov^e  twenty  or  thirty 
years  from  the  executioii,  and  no  interest  has  been 
paid  upon  it,  I  apprehend,  that  the  court  of  chan- 
cery would  not  admit  a  mortgagor  to  redeem  against 
a  mortgagee  ia  pcnoassion,  but  would  look  upon 


the  equity  of  r^dewptioa  m  extmgimbed,  hj  the 
aotiqiiky  of  the  debt :  iti  the  present  case,  the  dtf- 
maud  is  of  abore  forty  years  standing,  and  the 
eqaity  of  redemption,  if  any,  is  founded  upon  so 
uneqpiitable  a  foot,  that  I  ant  of  opinion,  it  is  just 
it  should  be  foredosod ;  nor  do  I  think  it  an  ob^- 
tion,  that  the  case  of  infancy  is  not  excepted,  be- 
cause, if  they  were  major*  a  court  of  equity  would 
not  admit  them  to  redeem^  and,  therefore,  an  ex- 
ceptioQ  in  their  farour  would  be  to  no  purpose.   . 

But,  however,  this  act  is  npt  an  immediate  fore* 
closure  of  the  equity  of  redemption,  but  time  is 
given  to  the  representatives  of  Mr.  Smith,  until 
the  SOth  of  May>  17^  to  come  in  and  redeem,  if 
they  think  fit ;  and,  that  they  mighty  if  possible, 
be  acquainted  with  this  act,  a  public  advertise- 
ment is  directed  to  be  made  in  the  Jamaica  Con- 
rant;  and  that  your  lordships  may  see,  that  the  act 
was  pursued  in  this  respect,  I  have  annexed  a  Coa- 
rant  to  my  report,  wherein  this  advertisement  was 
made ;  but  this  is  not  the  only  consideration,  that 
induced  ne  to  be  of  opinion,  that  there  was  no  ob- 
jection to  liiis  act  being  passed  into  law.  It  is 
aHowed,  in  the  American  colonies,  as  a  maxim  of 
law,  that  a  title  to  die  possession  of  lands^  must 
necessarily  be  aupported  by  an  actual  culture  and 
planting  of  it,  and  that,  consequently,  the  negleet 
of  the  one  wMl  extinguish  the  oth». 

This  notion  is  fou»ded  on  the  nature  ef  things, 
fince  it  is  obvion6>  that  no  oolony  can  ever  be  aup* 
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ported  upon  any  other  foot ; .  and,  in  consequence 
of  this,  I  believe,  it  has  been*  the  practice,  in  dvery 
one  of  the  provinces  in  the  West  Indies,  whien  the 
patentees  of  lands  have,  for  a  considerable  time, 
neglected  the  planting  of  ttieir  lands,  which  is  a 
condition  in  law,  either  expressed,  or  implied,  an- 
nexed to  their  title,  that  the  assembly  of  such  pro-^ 
vinces  have  passed  acts  for  the  resumptionf  <^  those 
grants,  in  order  to  enable  the  crown  to  grant  those 
lands  de  novo  to  other  persons,  who  would,  in  time, 
comply  with  the  condition  abovementioned,  to  be 
annexed  to  their  estates. 

And  as  to  this  island  of  Jamaica,  I  find,  that  in 
an  act  passed  in  the  year  1696,  and  confirmiM  amo 
1699,  and  intitled,  •*  an  act  for  the  more  speedy 
collecting  his  maj^esty's  quit-rents,  fines,  forfeitures, 
and  amerciaments,''  there  is  a  clause,  bv  which  it 
is  enacted,  that  every  person,  not  inhabiting  within 
the  island,  and  who  was  possessed  of  land,  whereon 
no  settlement  had  been  made,  should  forfeit  the 
same,  unless  they  accounted  for  the  arrears  of  quit- 
rents,  and  made  some  settlement  upon  their  lands, 
within  two  years*  after  passt]%  the  act.  I  mention 
this,  only  to  show,  that  it  was  the  notion  of  tlie 
people  of  this  island,  that  patentees  were  obliged 
to  plant  their  lands ;  and^  in  another  act  of  this 
island,  intitled,  ^^  an  act  for  settling  the  north-east 
part  of  the  island, ''  and  which  was  sent  to  me  by 
your  lordships,  together  with  the  act  now  under 
consideration^  it  is  (inter  alia)  enacted,  that  a  very 
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iarge  trdct  of  Idnd,  for  whith  tlie  qilif-^r^fitd^  (t6% 
ihe  y6Ar  1^2!,  had  hot  been  pdid,  should  ht  dbso- 
lately  vested  iti  his  iHaje^ty;  dh(j  it  i§  also  enactecl, 
ih&t  ev^ry  per^oti,  claiming  atiy  part  of  the  said 
Unds,  although  the  quit-rents  iiad,  been  paid,  if  he 
did  Dot  settle  th'6  s^mky  within  two  years  after 
parsing  the  act/  his  land  shoiild  l>e  atisoliitely 
ve^d  in  his  niajesiy ;  but,  for  the  better  un(]ler- 
standing  of  this  particular,  I  beg  leave  io  refer 
your  lordshipi  to  the  last  clause  of  the  last  ifien- 
irdned  act;  and,  moreover,  the  preamble  of  this 
dbt  is  V^ry  luif,  as  to  what  I  before  mentioned,  of  a 
^^ttieiiierit  being  necess:iry  to  secure  a  title  io  an 
^ii^it.  To  apply  thlk  dbi^f vatioh  to  the  act  now 
lihd^r  consideratioii,  yduf  Toi^dshipi^  will  be  plescsed 
to  obs6rv6,  th&t  the  renofarkslble  period  of  time, 
ifrhich  (Key  idth  refer  to,  is  the  French  invasion  of 
the  island,  in  the  year  i6£f4;  and  it  is  recited^  m 
ttt&  ^fe^ble  to  the  pi*esent  act,  that,  from  Chat 
titi^,  to  tbe  passing  of  the  ac!,  the  lati^fs  have  be^n 
i^h'oliy  diekiiied ;  an^  tliat,  <lurihg  all  tnat  time,  no 
^ii!t-ri&f)ts  hdV6  b%en  paid  fbr  the  same,  and  this 
i^  tli^  dniy  reason  assigned,  for  the  forfeiture  of 
lands,  in  the  other  act. 

1  Utoiild  stfeo  observe  to  your  lordships,  (hat  the 
^i^e  ifi  qtfeslion,  is  part  of  (hose  desert  tahds  in 
ihte  paltiih  of  Saiilt  f  homas,  lix  the  east  part  df  tiie 
island,  and  which,  conseq[aen(ty,  by  virtue  of  the 
iJbi  1  IdSt  tnetitidned  to  your  lordships,  are  to  be 
forfeited,  unless  they  are  settled  within  two  years 
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after  passing  the  said  act,  and,  therefore,  I  cannot 
but  think  the  present  act  is  for  the  benefit  even  of 
all  parties ;  for,  if  the  lands  are  not  settled  within 
the  said  two  years,  they  will  be  forfeited  to  the 
crown,  and  both  will  lose  them.  That  the  heirs  of 
Mr.  Smith  will  make  a  settlementi  there  is  no  rea- 
son to  imagine,  after  so  long  a  dereliction;  nor -can 
it  be  supposed,  that  the  representatives  of  sir  Tho- 
mas Lynch  will  lay  out  their  money,  without  some 
act,  of  this  kind,  for  their  security.;  and  it  is  ob- 
servable, that,  in  this  act,  the  time  given  to  the 
Smiths  to  redeem  does  not  determine  till  the  year 
1725,  when,  as  the  time  given  by  the  government 
for  making  settlements,  upon  pain  of  forfeiture, 
expires  in  the  year  1 724,  so  that  the  Smiths  have, 
for  almost  a  whole  year,  the  option,  whether  they 
will,  or  will  not,  take  in  such  improvements,  as 
must  be  made  vvithin  the  said  two  years» 

I  shall  not  trouble  your  lordships  any  further 
upon  this  occasion:  the  consideration  of  these  par- 
ticulars, which  appear  upon  the  face  of  the  records 
themselves,  did  formerly,  and  do  still,  oblige  me  to 
be  of  opinion,  that  there  is  no  objection  to  this 
act  being  passed  into  law. 

July  11,1793.  Rich.Wmt. 

(29.)  ITie  observations  of  the  attorney  and  solici- 
tor ^general,  Ryder,  and  Murray,  on  the  acts  of  the 
Jamaica  assembly,  in  1751. 

To  the  right  honorable  the  lords  commissionecs 
for  trade  and  plantations* 
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'     May  it  please  your  lordships. 

In  pursuance  of  your  lordships'  desire,  signified 
to  us  by  Mr.  Pownall,  in  his  letter  of  the  2d  of 
February  last,  setting  forth,  that  your  lordships 
had  taken  into  consideration  our  report  upon  four 
acts,  passed  in  the  island  of  Jamaica,  in  Novem« 
ber,  and  December,  17^1>  and  had  been  attended 
by  the  agent  for,  and  by  several  of  the  principal 
merchants,  and  others,  trading  to,  and  interested 
in,  that  island;  and  they  having  expressed  a  con- 
cern, that  they  had  not  an  opportunity  of  being 
heard  before  us  upon  these  acts,  when  they  were 
under  our  consideration :  your  lordships  had  di- 
rected them  to  be  transmitted  back  to  us,  for  our 
f«]rther  consideration;  and  that  we  should,  in  our 
report  thereon,  state  to  your  lordships,  the  parti- 
cular objections,  which  we  say  in  our  former  re* 
port,  we  have  to  each  of  these  laws,  both  in  matter, 
and  substance,  to  the  end,  that  if  they  should  be 
laid  before  his  majesty,  for  his  disapprobation^  as 
having  been  passed,  without  clauses  of  suspension, 
contrary  to  the  twenty-second  article  of  his  ma- 
jesty's instructions,  your  lordships  may  be  enabled 
to  point  out  the  particular  objections  to  the  gover- 
nor, and  direct  him  to  get  such  parts  of  them,  as 
shall  be  for  his  majesty's  service,  and  the  public 
utiKty,  and  advantage,  of  the  island,  re-enacted 
with  proper  clauses  of  suspension.  Also  trans- 
mitting, by  your  lordships'  directions,  the  two  fol- 
lowing acts,  passed  in  the  said  island,  in  Novem* 
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ber,  and  December,  1751,  the. latter  of  which  had 
been  complained  Of,  by  ^r.  Forbes,  the  provost 
marshal,  as  invading  the  rights  of  hi^  office,  and 
desiring  oar  opinion  thereupon,  viz.  **  an  act  for 
making  good  and  wholesome  provision,  for  raising, 
and  establishing,  the  credit  of  this  island,  and  re- 
|)ealing  of  an  act,  intitled,  a  snpptemeutal  and 
^:^pIanatory  act  /'  ^*  an  act  for  the  further  regula- 
tion of  the  provost-mdrshal's  J)rocetdings,  establish- 
ing priority  of  judgments,  quieting  possession  of 
slaves,  purchased  upon  venditioni^  and  for  limita-> 
iioti  upon  bonds,  mortgages,  judgnlehtiS^  atid  other 
securities,  and  ettipow^ring  the  assi^a^t  judges  to 
k\gti  Wf  its,  and  other  process.*' 

tVe  have,  According  to  yotir  lordships'  desird, 
ffe-ctihsidered  the  tcnit  icts  of  assembly,  pdssfed  itt 
J4maic&,  m  November,  Snd  Decern fcter,  l75|,  and 
hav6  tiho  considered  the  tivo  oih^t  dtU  of  the  same 
assembly,  mentiOried  in  Mr.  Potvnalf's  letter,  on 
ftrhich  your  lordships  are  plestsed  to  deSife  Our  opi- 
nion, aiid  hstve  been  attended  hy  John  Sharpe, 
esq.  is  ag6nt  for  the  ^aid  island,  lipdn  thdse  acts. 

^e  did,  hi  OUT  forrtier  re{J6rt,  of  th^  g I'd  of  Ja* 
nuary  list,  coftfine  ourself 6s  td  6he  general  reason, 
for  disapproving  the  first  f6ur  acts,  arising  frorrl 
th6ir  being  passed  without  &  daase  of  ittspensiori, 
Jn  breach  of  fhfe  twenty-second  article  cf  the  go- 
vernor's ihstructions;  as  th6  obedience  to  that  in* 
stfuction  has  been  al*^atys  fhotight  tfiost  necessary 
to  be  secured,  afid  can  ht  tto  it  Ay  so  ifflectnaB/ 
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secured,  ^s  by  constantly  denying  the  TOyz^  appro* 
bation  to  every  act  passecj  in  contradiction  to  it  j 
and  we  appret^end,  the  suffering  any  plain  devia- 
tion from  that  rule,  to  take  effect,  will  be  ^ttend^ 
with  great  inconvenienced  to  his  majesty,  and  hiji 
subjects,  both  here  and  abroad- 

But  there  are  other  objections  to  each,  sufficient, 
in  our  opinion,  to  prevent  his  mstjesty's  approba- 
tion. As  to  the  first,  intitled,  "  an  act^  providing, 
that  all  the  judges  of  the  supreipe  court  of  judica- 
ture, of  this  island,  .shall  bold  their  offices,  quavidin 
se  bene  gesserint^**  it  directly  effects  the  royal  prero- 
j^ative,  in  a  point  pf  gre^t  moment,  and  for  which  no 
occasion  is  pretended  to  be  giyen^by  th^  abuse  of  an^ 
power  com^litted  to  the  governor ;  or,  if  there  haji 
been  any,  it  would  be  muqh  more  suitable  to  his 
majesty's  honour,  and  dignity,  to  reform  it,  by  his 
own  authority,  fully  sufficient  for  that  piurpose^  ia 
such  manner,  as  to  his  royal  wisdom  should  seem 
meet^  thap  by  the  interposition  of  an  act  of  assepi- 
bly ;  nor  does  it  appear  to  us,  that,  in  the  situation, 
and  circumstances,  in  which  this  island,  or  the 
other  American  plantations^  stands,  it  would  be 
advisable,  either  for  the  interest  of  the  plantations 
themselves,  or  of  Great  Britain,  that  the  judges,  in 
the  former,  sl)oul4  bold  their  pl9<?^s,  quapidin  se 
bene  gesserint. 

As  to  t^e  second  (ict,  intitled,  **  an  act  for 
chopsinjj  the  qaenob^r^  of  thp  ^semibly^  of  this 
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island,  by  ballot,  and  for  the  more  effectual  prevent- 
ing abuses,  and  indirect  practices,  in  elections :" 
as  the  present  method  of  election  has  been  .esta» 
blished  by  virtue  of  his  majesty's  instructions,  and 
long  usage,  agreeable,  in  general,  to  the  practice 
here,  and  in  all  the  other  plantations,  except  one,  and 
nothing  has  liappened  in  this,  to  shew  the  inconvcr 
nience  of  it,  we  think  it  very  dangerous,  and  im* 
prudent,  to  make  so  great  an  innovation,  as  is  in- 
tended by  this  act* 

As  to  the  third  act,  intitled,  "  an  act  for  explain- 
ing an  act  for  the  further  qtiieting  possessions,  and 
regulating  resurveys,  and  for  establishing  reputed 
boundaries,''  we  think  it  is  by  no  means  advisable, 
to  confirm  a  law,  which  has  a  retrospect  for  twenty 
years,  from  the  year  1731,  (when  the  former  re- 
cited act  was  made,)  in  points  which  do  not  ap- 
pear to  have  been  within  either  the  words,  or 
meaning,  of  that  act,  and  without  excepting  cases, 
that  may  have  been  adjudged,  or  where  the  parties 
have  enjoyed  otherwise,  and  whose  quiet  and  legal 
possessions  may  be  disturbed,  by  an  act,  passed 
under  the  colour  of  quieting  possessions. 

As  to  the  fourth  act,  intitled,  •*  an  act  for  ap- 
pointing commissioners  of  nisi  prius,  and  enlarg- 
ing the  jurisdiction  of  the  justices  of  peace,  in  mat- 
tersof  debt  :*'  this  is  so  extensive  a  change  in  the  con* 
stitutionof  the  government,with  respect  to  the  admi- 
nistration of  justice,  and  so  great  an  encroachment 
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upon  the  royal  prerogative,  to  which  the  erecting^ 
and  establishing,  courts  of  justice  belongs,  that  we 
cannot  think  it  advisable  to  admit  of  such  a  prece- 
dent, nor  do  we  think,  that  the  variation  proposed 
by  this  act,  would  be  beneficial  to  his  msyesty's 
subjects,  if  carried  into,  execution. 

As  to  the  fifth  act,  intitled,  ^'  an  act  for  making 
good  and  wholesome  provision,  for  raising,  and 
establishing,  the  credit  of  this  island,  and  repealing 
of  an  act,  intitled,  a  supplemental  and  explanatory 
act:'*  the  part  relating  to  the  increase  of  costs,  seems 
to  us  unnecessary  anc^  dangerous,  the  practice^ 
already,  of  giving  costs,  including  counsers  fees, 
and  all  other  expences,  that  are  reasonable  ^  and 
more  ought  not  to  be  allowed. 

The  clause,  that  prescribes  a  new  writ  of  execu- 
tion,  proceeds  partly  on  a  mistake,  as  if  lands  are 
not  npw  subject  to  judgments  for  debt,  which  they 
are,  in  fact,  both  by  the  general  law,  and  the  Bri- 
tish act  of  the  fifth  of  his  present  majesty,  where 
the  judgment  is  against  the  original  debtor ;  and, 
if  against  his  heir,  or  executor,  his  own  lands 
ought  not  to  be  subjected,  unless  he  has  embezzled 
his  testator's  assets,  as  this  act  unjustly  does,  with- 
out distinction. 

The  clause  for  giving  five  per  cent,  to  present 
creditors  la  Great  Britain,  for  money  lent  there,  to 
debtors  in  Jamaica,  means  either  to  give  them  an 
interest  they  have  now  no  right  to,  or,  by  confin- 
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ing  them  to  five  per  cent,  to  take  away  part  of 
their  right,  w|iefe  the  cpntract  was  fpr  a  hig^?r 
rate.  In  both  c^ei;^  thp  law  is  unjust,  and  we 
tjiink  it  not  proper  to  be  approyejd. 

As  to  the  sixth  act,  intitlecL  "  an  act  for  the  fur* 
ther  regulation  of  tl^e  provo9t-n)arshaPs  prpceed- 
ings,  establishing  Rriqrity  of  jpdginppts,  (juieting 
possession  of  slaves,  purchased  upop  venditioni^ 
and  for  limitation  ppon  boi^cfs,  mortgage^,  judg- 
inent;s,  i^nd  other  siecuritjes,  and  erf^ powering  the 
assistant  judges  to  sign  wpit;,  an(i  othpr  proqess :'' 
the  clause,  that  establishes  certain  fee9»  witli 
restitution  of  what  has  beet^  paid  already  bf3ypq4 
them,  has  ^n  unjust  retrospect. 

The  prohibiting  writs  of  exepqtiq^  to  issue,  (ill 
the  next  cpuft  day  ^fler  judgment,  is  stii  iinnece£« 
sary  an4  (iangerpus  delay  of  justice,  ari4  ^^^y 
Ifive  gre?^t  oppprtupities  of  fraud,  conpe^lmentSji 
anil  ein|)ezzlements. 

The  clause  relating  to  prf  sume4  satisfaction  pf 
n^ortgages,  &p,  from  t?f^pi)ty  years  acquiescencp, 
^c.  is  without  any  limitatipn,  or  exception^  ari^- 
^ng  frpna  the  circumstances  pf  ag?,  pl^e,  pf  pi^pa? 
city,  of  either  creditor,  pf  dgbtor,  £^nd  l)*s  a  y^vy 
unjust  retrospect  ^  and  we  think  thi$  ^ct  npt  pro- 
per to  be  approved. 

Jun^  22^  1753.  D,  ]^yn£9. 

^30.)  T^r.  Wes^s  observations  on  aii  fjf /  qf  thp 
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Virginia  (^fcmb^j  tending  tq  prohibit  the  impprfq^ 
tipn  of  cgnvicts. 

To  tba  right  hon.  X\\p  Ipr^s  comiqi^^ippprs  foF 
trade  aii4  pbat^tjonsp 
IVTy  lords. 

In  pbedieRce  Jo  yoi^r  Jord^hips*  popoipapds^  J 
have  ppru^jEjd,  and  considered >  ^«^  ^Qt  passed  ia  tfte 
province  of  Virginia,  iptit^led,  "  an  ajct  for  ap^^ndr 
ing  thp  act  copceraing,  servants,  apd  slaves,  ami 
for  the  better  goverpmeqf;  pf  copvicts  iippqrtedf 
an|i  for  the  further  preventing  the  ci^d^^iaS 
trf^nsportation  pf  persons  out  of  this  colppy.'' 

To  such  part  of  ttiis  ^t^  as  fjsla^es  to  tlie  goy 
yernmpnt  of  tt^eir  serv^pt^,  and  ^Hves^  I  hl^ve  no 
objectipnj  \>^^,  ^b^n,  J  m\\^t  ^pbmit  the  Qtll«F 
pa^rt,  wbicl^  relates  tp  cpnyicts  transported  from 
Gres^f  Britaip,  to  ypur  )prd§hip$'  cqnsideraMQR* 

By  apt  of  parlj^fpept,  pergopi?  poRyicfed  pf  felq-r 
njes,  and  o|:her  crjipes,  arp  (iablp  tp  bp  tr§pspprted 
fp  the  ^ipericap  colppieg^  tber^?  tQ  b^  di^ppsed  of 
^p  the  planters,  fpr  several  terptis  pf  year^*  This 
9^\  pf  ^^sepfibly^  therefore,  recit^a,  that  frauds  have 
bpen  cqpimitt^  by  the  persons  entrusted  with  the 
tfapqpiprtatiQn  pf  felpps,  ^p.  and  that  ipa^iy  crimes 
\ifa4  ^^^  como^itted  in  that  cplpqy,  by  the  traa& 
ppfted  persons^  fpf  remedy  of  which,  it  is  enacted* 
i)rst,  that  no  person  importing  felony,  &c.  into  that 
prpvipcp,  ^b^l  dispose  of  any  oonviptt  for  a  ks» 
^erm  pf  years,  or  time,  tb»B  vhftt  sncb  ponviot  wa» 
originally  or4^red  to  bfi  tran^poFted  &r,  as  thA 
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acting  otherwise,  than  what  is  here  provided  for, 
is  an  abuse  of  the  law  here,  as  well  as  of  the 
planters  there.  I  think  this  clause  is  very  proper, 
and  that  the  penalty  of  ten  pounds  upon  offenders 
is  very  reasonable.  After  this,  they  enact,  that  if 
any  convict  person  be  permitted  to  go  on  shore  at 
large,  he  be  actually  sold,  or  disposed  of,  to  some 
master,  that,  then,  the  masterof  the  ship,  wherein 
such  convicts  are  imported,  shall  forfeit  twenty  shil- 
lings, whenever  any  convict  person  shall  be  appre- 
hended on  shore.  If  the  mischief,  they  would  re- 
medy by  this  clause,  be,  th^t  the  importers  of  con- 
victs permitted  them  to  go  at  large,  without  ever 
disposing  of  them  to  proper  masters,  the  penalty 
seems  to  be  much  too  small  to  answer  that  end. 

After  this,  they  enact,  that  every  master  of  a 
vessel,  who  imports  any  convicts,  shall  give  bond, 
upon  condition,  that  he  shall  not  suffer  any  con- 
vict to  go  on  shore  in  the  province,  till  he  be  ac- 
tually, and  bond  Jidcy  sold  and  disposed  of  To 
this  clause,  it  has  been  objected,  on  the  behalf  of 
the  persons,  who  contract  with  the  lords  of  the  trea- 
sury, for  the  transportation  of  felons,  that  if  it  sub- 
sists, they  cannot  execute  their  contracts,  since  it 
obliges  them  to  keep  to  their  ships  lying  there,  un- 
til they  have  disposed  of.  all  their  convicts  on  board, 
when,  as  they  cannot  afford  to  keep, their,  ships 
there  so  long,  without  taking  in  a  loading  home- 
wards :  I  am  not  merchant  enough  to  know  what 
force  there  is  in  this  objection ;  but,  according  to 
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my  apprehension,  the  same  end  might  be  obtained 
by  obliging  the  persons  on  shore,  tb  whom  the  con- 
victs should  be  consigned,  and  not  the  masters  of 
ships,  to  give  security,  not  to  permit  the  convicts  to 
go  at  large,  or  out  of  custody,  in  the  province,  until 
they  should  be,  as  above,  actually,  and  bond  JidCy 
disposed  of j  since,  by  that  means,  the  country 
would  be  as  eflfectualy  secured  against  any  mis- 
chief the  convicts  might  do. 

In  the  two  following  clauses,  it  is  enacted,  that 
every  person,  who,  upon  importation,  has  the  dis^ 
posal  of  any  convicts,  shall,  before  he  be  permitted 
to  dispose  of  them,  give  security  in  the  penalty  of 
100/.,  for  the  good  behaviour  of  such  convicts, 
during  the  space  of  two  months  after  they  shall  be 
disposed  of  to  any  master ;  and,  that  every  person, 
who  shall  purchase  any  of  the  said  convicts,  shall 
immediately  give  security^  in  the  penalty  of  ten 
pounds,  for  the  good  behaviour  of  such  convicts, 
during  the  whole  time  for  which  they  are  respec- 
tively transported. 

To  these  classes  the  objection  is,  that  they 
amount  to  a  prohibition  of  any  convicts  being  im«- 
ported  into  that  province,  since  the  contractors  for 
transportation  have  represented  to  me,  that  they 
cannot  get  any  masters  of  vessels,  who*  will  give 
the  above-mentioned  security,  nor  can  it  be  ex- 
pected, that  any  persons  will  purchase  any  of  the 
^aid  convicts  upon  those  terms. 

The  transportation  of  felons,  &c.  is  by  act  of 
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p^rlWBpnfj  qn^f  if  fbe  e»iqple  set  by  this  pro- 
viopp^  pfipfild  b^  followed  by  tb^  other  polonie^^ 
the  eyepHtipn  of  the  laws,  cooperping  trai^sportaf 
tipRt  )vill  ]^e  rei^pred  whoHy  impracticable. 

JVnd,  |;h^refore^  upon  the  whole  ip^er,  if  your 
}o.n^sbip$i  sh^l  think,  tb^  ^be  aboK^^wentiQued 
qUm»^  will  ampiiut  tp  ^  prftfiibitioij,  I  ftm  i^ben  of 
ppiiyiQ]),  (bat  tbb?  act  j$  not  proper  to  be  pi^^ed  into 
law;  but  if,  on  the  contrary,  you  shall  jbie  of  opi- 
niOP;  th^  tt^ey  ifnport  no  lopre  th^n  ^  re^on^ble 
security  )tp  th?  inb^if^pts  of  tha);  provjpce,  againsj; 
MF  ffiispliiefs,  pr  prjpnes,  tb^t  may  f^e  pommltt^d  by 
It^e  cpnvicts,  J  bpve  tlieij  up  objeptiop  to  tbp  ftcj;* 

JttfyS,  1723.  RiPH.  WWT* 

(Si.)  7%e  observations  of  the  fame  latvy^^  on  an 
Mct  of  the  same  assembly^  tending  to  prevent  free 
black  men  from  voting  at  elections. 

To  the  right  bon.  the  lord^  pprnmis^ioner?  pf 
trade  and  plantations. 
My  lords. 

In  obedience  to  your  lordships'  coipp^fti^dSy  I 
bave  perused  and  considered  tbis  /several  folloving 
acts,  passed  in  the  provmce  of  Virgipi^,  in  1738* 

And  as  to  the  act,  intitled,  '^  ^n  apt,  appointing 
e  treasurer,  and  empowering  him  to  receive  the 
monies  in  the  bands  of  the  latiS  trpa^urer/'  |  bftye 
no  objection  to  it,  in  point  of  law,  only  \  would 
observe  to  your  lordships,  that  it  seems  to  be  uqf 
a  practice,  in  all  the  American  colonies,  for  their 
respective  general  assemblies  to  assume  to  them- 
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selves  the  nominatiofn  of  kU  officers  tel^tirig  to  th6 
revenue. 

As  to  the  act,  intitled,  "  an  stct,  direcftitig  the' 
trial  of  slaves  committing  eap/ital  cHttiesi  and  lor 
the  ftiore  effectual  |)uni9hing  cottspir&cies,  diki  lA-J 
surrections  of  them,  dnd  for  the  better  ^dt^rnmeti§ 
of  negroes^  molattoe^,  and  Ilidiatis,  bounds  orfi^be^^ 
there  is  in  it  a  shoft  paragfaph^  by  which  it  H 
enslcted^  thitt  from  and  after  the  passing  tbfe  ket^  ti6 
fr^e  negro,  mtiktto,  or  Indian,  whsltso^ver^  ^Ull 
have  any  vote  at  the  election  off  btlfgesses^  dr  af«y 
ethet  election  whatsoevef . 

AlthoQgh  t  slgree,  that  slaves  are  to  be  treated  in 
such  a  manner  as  the  proprietors  of  them  (havihg 
A  regard  to  their  number)  may  think  necessary  fo* 
iheir  security,  yet  t  cannot  see  «tKy  one  f)*^etllflti 
Should  be  used  wofse  than  anothefr^  mdrdy  upott 
iccotitit  of  his  cofAfif|]^le^ioti.  I  have  no  o^h^cf  ion  t# 
the  putting  stich  limits,  and  cotiditiotis,  upotl  those 
^soiis,  as  ttiay  be  eilfrflhchised  for  the  future  as 
th€(y  please;  but  to  tote  dt  elections  of  officers, 
either  iot  A  county^  or  parish,  &c.  is  incident  to 
ifery  freeman,  who  is  posi^ssed  of  a  certain  pro* 
j^rtion  of  property^  and,  therefore,  wh^ii  several 
negroes  have  merited  their  freedom,  and  obtiiined 
it,  flfid,  by  their  industry,  have  acqfaired  that  pro- 
fi6Ytioli  of  ptbperty,  so  thitt  the  abtyve-meMieued 
ihbidenftal  fights  of  liberty  are  sictuaUy  tested  ^ 
i\ieUii  for  my  oWn  pfart,  I  am  ]|>efsuaded^  that  it 
cannot  be  just,  by  a  general  la^,  without  atfy  ^\\t^ 
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gallon  of  crime,  or  other  demerit  whatsoever,  to 
strip  all  free  persons,  of  a  black  complexion,  (some 
of  vhom  may,  perhaps,  be  of  considerable  sub- 
stance,) from  those  rights,  which  are  so  justly  va^ 
luable  to  every  freeman.  But  I  submit  the  consr- 
deration  of  this  to  your  lordships. 

As  to  the  several  other  following  acts,  passed  in 
the  same  province,  in  the  said  year,  1725,  intitled, 
^'  an  act  for  the  settling,  and  better  regulation,  of  the 
militia;^'  "  an  act  for  the  better  securing  the  pay- 
ment of  levies,  and  restraint  of  vagrant  and  idle  peo-- 
pie,  and  for  the  more  effectual  discovery,  and  prose- 
cution, of  persons  having  bastard  children  j"  *'  an 
act  for  enlarging  the  jurisdiction  of  the  court  of 
Hustings^  in  the  city  of  Williamsburgh,  within  the 
limits  thereof;"  *'  an  act  for  raising  a  public  levy;" 
^^  an  act  for  reviving  an  act,  intitled,  an  act  for 
security  and  defence  of  the  coui^try,  in  times  of 
danger;'*  "  an  act  for  dissolving  the  parish  of 
Wilmington,  in  the  counties  of  James  City,  and 
Charles  City,  and  adding  the  san^ie  to  other  pa- 
rishes;" and  "  an  act  for  dividing  Saint] Stephen's 
parish,  in  the  county  of  King  and  Queen :"  to  all 
which,  I  have  no  objection  to  their  being  passed 
into  law. 

Jan.  16,  1723.  Rich.  West. 

(32.)  The  same  lawyer's  objections  to  an  act  of  the 
Petinsylvanian  assembly^  establishing  a  paper  credit. 

To  the  right  hon.  the  lords  commissioners  of 
trade  and  plantations. 
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My  lords. 

In  obedience  to  yoar  lordships'  tommailds,  I 
have  perused^  and  considered,  the  four  follo^ving 
acts,  passed  in  Pennsylvania,  in  1722,  and  IT^S^ 
intilled,  ^'  an  act  for  the  emitting,  and  making 
current,  15,000/.  in  bills  of  credit^*'  "  an  act  for 
the  better  and  more  effectual  putting  in  execution 
an  act  of  assembly  of  this  province,  intitled,  an 
act  for  emitting,  and  making  current,  15,000/.  in 
bills  of  credit ;"  *'  a  supplementary  act  to  the  act 
intitled,  an  act  for  emitting,  and  making  current, 
] 5,000/.  in  bills.of  credit ;"  and  "  an  .act  for  emit- 
ting, and  making  current,  dO,000/.  in  bills  of 
credit.*'  ^ 

These  four  acts  relate  to  the  establishing  a  paper 
credit  in  Pennsylvania  -,  and  as  your  lordships  have 
Jately,  in  other  cases,  been  of  opinion,  against  all 
projects  of  that  kind,  I  think  they  ought  not  to  be 
passed  into  law. 

I  have  likewise  perused,  and  considered,  an  act 
passed  in  the  said  island,  intitled,  ^*  an  act  direct* 
ing  the  process  of  summons  against  freeholders." 

The  intent  of  this  act  is  to  exempt  all  free- 
holders, to  the  value  of  fifty  acres  of  land,  from 
arrest ;  but,  as  they  may  contract  debts  to  a  hun<- 
dred  times,  or  more,  that  value,  and  have  consider- 
able personal  estates,  with  which  they  may  run 
away,  I  think  it  is  an  unreasonable  privilege,  and 
pot  proper  to  be  passed  into  law. 

I  have  likewise  perused,  and  considered^  the 
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three  following  acts,  passed  in  the  said  island,  in» 
titled,  *'  dh  aJct  for  rfesfjiting  executiotl^  upon  cer- 
tain judgments  of  courts  in  this  prorince;"  "  fttl 
lect  to  rectify  J)rocetdirigs  upon  attachments;^' 
"  dn  act  for  regulating  and  establishing  fees:"  td 
all  which,  I  have  no  objectidtl  to  their  being  psbi^ed 
Into  law. 

May  10, 1725.  Rich.  West. 

(5^.)  The  observations  of  the  same  lawyei*,  on  the 
peculiarities,  and  inifitficss^  of  other  acts  of  tlie  iamt 
dssembly. 

To  the  right  honorable  the  lords  coniihissiott^ris 
of  trad^  dtld  plautitions. 
My  lords. 

In  obedience  to  yoilr  lordships'  cottinaitdi,  I 
hare  flerused  the  several  acts  df  the  protirice  of 
PennsyRania,  tfaiismitted  to  me  by  Mr.  Secr^firjr 
Popple ;  and  as  to  tho«fe  itctS,  tt^hich  Are  cotitained 
in  the  bundle,  intitled,  *'  acts  passed  b^et^i^een  the 
1 4th  of  October,  anfioque  domini,  1712,  aitid  the 
S7th  of  March,  dnnoqite  dominie  171^,  1  hsive  rio 
objectiion  unt6  any  of  thetii  being  passed  ittto  lawV* 
(m]y  i  ftidst  beg  leave  to  observe  unto  your  lord- 
srhips,  that  in  the  act  Itititled,  *'  an  act  fot  estif- 
blis'hing  orphans  court,''  there  is  a  dairse,  by 
vfrhich  the  justices  of  the  orphans  court  are  etii- 
poiv^rerf  to  exercise  all  thfe  authorities,  and  juris- 
diction's, granted  unto*  them  h^  Another  law  of  the 
province,  intitled,  **  ah  ict  for  the  better  ^eftlirig 
intertate  estates  5"  and  al^  iti  the  dct  iWitlerf,  **  an 
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Sbet  for  mending  diirers  laws  therein  mentioned/^ 
there  is  a  clause^  by  which  it  is  enacted,  that  every 
person  convicted  of  felony,  in  pursuance  of  another 
hw  of  the  province/ intitled,  **  an  act  against  rob- 
bing, and  stealing/'  shall  be  committed  to  gaoK 

As  the  two  clauses,  in  these  two  several  acts,  re- 
fer to  other  laws  of  the  province,  not  transmitted' 
to  me,  I  believe^  that  your  lordships  will  judge  it 
nece9$ary  to  give  directions  to  your  secretary,  to 
examine  whether  those  ts^o  acts  have  been  con- 
firmed or  not,  since,  if,  upon  such  examination,  it 
diould  appear,  that  the  said  acts  have  been  re- 
pealed, I  am  of  opinion,  that  your  lordMiips  will 
think  it  highly  improper  to  pass  these  two  acts 
into  laws,  (though  otherwise  there  be  no  objection 
unto  them,)  since,  by  the  general  words  of  the 
clauses  above-mentioned,  your  lordi^ips  may  con* 
firm  two  other  acts,  to  which  the  royal  assent  has 
dready  been  denied. 

I  have  also  perused  the  several  acts  contained  ia 
the  bundle,  intitled,  ^'  acts  passed  between  the 
I4th  of  October,  atmogu^  dominie  1714,  and  the 
tSth  of  May,  annoque  dominie  1715,  among  which 
there  is  an  act,  intitled,  ^*  an  act  of  privileges  to  a 
freeman,"  which  act  I  take  to  be  the  same,  or  at 
least  to  the  same  purpose,  with  that  act,  which  is 
mentioned  in  sir  Robert  Raym<md's  report,  92d  of 
December,  amw^e  domini^  1719^  to  which  I  would 
crave  leave  to  refer  your  lordriiips ;  and,  indeed,  if 
the  inhabitants  of  that  province  io  not,  by  the  ge> 
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neral  words  of  this  act»  intend  to  interfere  wkh 
the  act  of  the  7th  and  8th  of  Will.  III.  intitled, 
^^  an  act  for  preventing  fraud,  and  regulating 
abuseS)  in  the  plantation  trade/'  it  is  verjr  diffi* 
cult  to  imagine  what  other  intention  they  can  pos*' 
sibly  have,  since,  by  the  laws  already  in  being,  the 
freemen  are  intitled  to  all  the  privileges  mentioned 
therein,  so  far  as  is  consistent  ^i^^  ^^^  above- 
mentioned  act  of  king  William,  or  any  other  laws 
of  this  kingdom. 

There  is  also  another  act,  intitled,  '^  an  act  for 
the  ease  of  such  as  conscientiously  scruple  to  take 
the  solemn  affirmation  formerly  allowed  in  Great 
Britain/'  As  no  man  is  a  greater  friend  to  liberty 
of  conscience  than  myself,  as  to  my  own  particu- 
lar, I  have  no  objection  to  this  act  being  pa^ed 
into  a  law;  yet  I  think  it  my  duty  to  observe  tq 
your  lordships,  that,  as  the  affirmation  to  be  allow* 
ed  by  this  act  is  materially  different  from  that 
practised  in  Great  Britain,  (the  name  of  Almighty 
God  being  not  mentioned  therein,)  your  lordships 
may  possibly  think  it  proper,  p^^rticularly  to  con- 
sider how  far  the  circumstances  of  this  province 
may  render  it  necessary  to  extend  the  toleration  to 
Quakers,  further  than  by  the  laws  of  Great  Britain 
has  yet  been  done. 

There  is  also  another  act,  intitled,  *'  an  atct  for 
laying  a  duty  cm  wine,  rum,  brandy,  and  spirits, 
cider,  and  hops,  imported  into  this  province/' 
and  there  is  also  another  act,  intitled,  ^^  an  act 
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for  laying  a  duty  upon  negroes  imported  into  this 
province:  *'I  submit  it  to  your  lordships'  consi- 
deration, how  far  it  may  be  proper  for  the  inha* 
bitants  of  Pennsylvania  to  lay  duties  upon  the 
above-mentioned  commodities:  to  which  const* 
deration  may  be  added,  that  in  the  act  relating  to 
negroes,  there  is  a  power  given  to  the  officers  to 
break  open  houses,  upon  suspicion  of  negroes  being 
there^  generally,  without  any  limitation,  or  restric- 
tion, for  the  exercise  bf  it,  which  power  extends  to 
the  nights  as  well  as  the  days,  a  power,  which  ii 
nsirely  admitted,  by  the  laws  of  Great  Britain,  in 
offences  of  an  inferior  nature* 

As  to  the  other  acts  contained  in  the  above" 

...  - 

mentioned  bundles,  I  have  no  objection  to  them* 
March  6,  1718.19.  Rich.  Wist. 

(34.)  The  observations  bf  the  solicitor-generai, 

•  ft  

Thomson,  on  an  act  of  the  New  Jersey  assembly^ 

for  ascertaining  the  seat  of  gctoemment. 

Sir. 

In  obedience  to  the  commands  6f  the  lords  com«> 

mtssioners  for  trade  and  plantations,  isignified  by 

yours  of  the  5th  instant,  I  have  considered  the  act 

to  repeal  a  former  act  of  general  assembly  of  this 

province,  intitled,  ^<  an  act  for  the  ascertaining  th^ 

place  of  the  sitting  of  the  representatives  to  meet 

in  general  assembly.'*    And  as  the  act  to  be  re^ 

pealed  was  made  so  lately  as  the  eighth  year  of 

queen  Ann,  and  is  found  to  be  inconvenient,  and 

x2 
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fksserted  to  be  contrary  to  the  royal  instractioofy 
I  do  not  apprehend  thaf  there  cs^n  be  any  scrufil?^ 
why  his  majesty  should  not  9p^Tpve  of  this  |ict 
sent  over,  which  leares  the  place  of  thf  mn^iag  of 
the  assembly  to  be  appcMntfd^  as  shall  be  foiui4 
9iost  convenient;  and  the  rather^  for  that  the  act>  to 
be  repealed,  was  a  restraint  of  the  king's  piverogative. 
DecmhfT  9, 1717.  Wif.  Thomson* 

(35.)  Mr,  West's  remgrife  an  0n  act  of  the  umt 
^semhh/f  tending  to  l^vu  thf  jurisdiction  of  tkf 
mpreme  courts  qfjwtke. 

To  th^  right  hon.  th?  Iprds  commission's  fpr 
trade  and  plantations. 
My  Iprdip. 

In  obedience  to  your  Iprdships'  cppimands^  sig- 
nified tp  mf  by  Mr.  Secretary  Popfplp^  I  have  per- 
ked anc)  conside^d  pf  three  ^lots,  passed  in  the 
proyinpe  of  New  Jersey,  in  America,  intitled  48 
follows,  viz.  ^^  an  act  for  shortening  of  law-suit39 
and  regulating  the  practice  of  the  law ;''  ^  an  act, 
enforcing  the  pbserv^tion  of  the  prdinance  for 
ipstablis^ing  fees  within  this  province ;"  ^'  an  H^ 
for  acknowledging  and  repording  of  deeds  an^ 
conveyances  of  land  within  eaqh  respective  county 
of  this  province/* 

As  to  the  general  purview  of  which  ^pts  I  h(ivp 
no  objection ;  but  inasmuch  as  those  «cts  f^re  rppre^ 
sentedi  by  the  governor,  ^nd  by  the  judges  of  the 
§uprem^  cpnrti  of  jnsticp,  in  that  provinpe,  to  be 
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cnUrely  desirhctive  of  thetr  jurisdiction)  and^  as  in 
their  opinion^  not  fit  to  be  passed  into  Jaw,  espe- 
cially consideriof^  that  they  are  intended  to  be 
perpetual,  and  have  also  been  represented  nnte 
me)  that  those  acts  are  Tery  prejudicial  to  the  right 
(rf*  those  cheers,  who  are  appointed,  by  patents^ 
horn  the  crown,  by  lessening  their  usnal  and  ac^ 
costomed  fees^  in  snch  a  manner,  as  that  there  is 
Hot  a  snfficient  encouragement  for  any  perton  td 
tmdertake  the  execution  of  those  offices;  I  am, 
therefore,  of  opinion,  that  those  acts  are  not  prd- 
per  to  be  passed^  unless  there  be  clauses  inserted 
into  them  to  safe  the  jurisdiction  of  the  superior 
e()urts^  and  the  rights  of  those  few  officers^  in  the 
pro^wcet  who  are  appointed  by  patent  from  the 
crown.' 

Deeember  l\,  1718;  Rich.  West, 

(56.)  The  report  of  the  attomejf  and  solicitor^ 
general,  Ryder,  and  Murray,  on  some  Mngular  act^ 
ef  the  New  Jenof  assembly. 

To  the  right  hon.  the  lords  commismmem  fbf 
trade  and  plantations; 

May  it  please  your  lord^ips. 

In  p«rsi»nce  of  your  lordships'  directions^  sig^ 
nified  to  us  by  Mr.  Hill,  in  his  letter  of  the 
17th  irf"  July,  1749^  with  the  five  hereidafter-men* 
tioned  aotft  passed  in  the  province  of  New%  Jer«f 
sey  in  February,  1747*8,  desiring  our  opinion 
thereupon  as  soon  as  we  conveniently  ttAf  vi2« 
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^  an  act  for  naturalising  Peter  Landerbouob, 
Catherine,  Elizabeth,  and  Barbara,  his  three 
daughters ;"  ^^  an  act  for  punishing  the  ooiners, 
and  counterfeiters,  of  foreign  coin  passing  cur** 
rent,  and  the  counterfeiters  of  bills  of  credit  of  this 
province  ;^'  *'  an  act  for  avoiding  actions  of  slan» 
der,  and  for  stay  of  proceeding,  until  the  1st  day 
(kf  October,  1748,  in  other  civil  actions  against 
the  late  rioters  -j*  '*  an  act  for  the  suppressing  and 
preventing  of  riots,  tumults,  and  other  disorders 
within  this  colony ;''  "  an  act  to  pardon  the  per* 
sons  guilty  of  the  insurrections,  riots,  and  disorders^ 
raised  and  committed  in  this  province/' 

Mr.  Hill  is  further  directed  by  your  lordships  to 
acquaint  us,  thi^t  the  first  of  these  acts  appears  to 
b^  of  an  unusual  nature,  and  that  you  do  not 
find,  that  acts  of  this  sort  have,  at  any  time, 
been  passed  in  his  majest3^s  colonies  in  America ; 
that  the  four  last  mentioned  acts  were  passed 
on  occasion  of  great  ridts  and  disorders  having 
i>een  committed  in  that  province,  and  which  now 
are  arisen  to  such  a  height,  as  to.  claim  the  sertons 
attention  of  his  majesty's  ministers,  who  have  had 
one  meeting  thereupon,  and  are  to  meet  again  in 
a  few  days:  your  lordships,  therefore,  desire  that 
you  may  be  favoured  with  our  opinion,  with  all 
possible  dispatch,  the  province  being  in  the  utmost 
<)onfusion, 

Ab  to  the  act  for  punishing  coiners^  &c,  we  da 
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not. see  any  objection  to  that  part» .which  con« 
oeros  the  coiners  of  foreign  coini  made  current  by 
lawful  authority ;  but  the  extending  the  penalty  to 
coiners  of  foreign  coin,  that  is,  or  shall  be,  by  com* 
mon  consent,  usually  passed,  and  taken  or>received» 
as. full  satisfaction  for  debts,  appears  to  us  very 
improper,  both  on  account  of  the  great  uncertainty 
pi  the  description^  on  which  a  capital  punishment 
is  to  depend,  and  the  too  great  credit^  that  is  given 
to  what  is  called  common  consent,  not  founded  pa 
the  act  of  bis  majesty,  or  of  the  general  assembly. 

As. for  the  act  for  naturalization  <^  Lander- 
bench,  tec.  since  your  lordships. have  been  pleasedi 
to  acquaint  us, .  by  Mr.  Hill's  letter,  that  you  do 
Qot  find  any  acts  of«this>8Drt  have,  at  any<time^ 
been  passed,  in  his  mi^sty's  coktnies  in  Amerieai, 
and  there  appears,  nothing  special  in  this.case :  we 
cannot  think  it  advisable  to  be^in.  the  precedefllt 
'pow,  and  in  tl)is  colony. 

As  to  the  act  of  pardon  to  the  persons  guilty  of 
the  late  insurrections,  which  by  the  act  itself  api* 
pears 'to  have  been  thought  to  amount  to  high 
treason,. in  some  of  the  parties,  it  is.  a  matter,  that 
must  rest  entirely  in.  his  majesty's  royal  breast^ 
weiring  all  tHe  circQii|stanoes,  and  con8eqttence% 
'that  may  be  foreseen,  or  apprehended. 

But  it  appears  to  us  very  extraordinary,  that. in 
a  matter  of  so  great  moment,  in  which  the  peace 
of  the  whole  province  has  been  disturbed,  and  the 
conduct  of  the  rioters  seem  to  have  been  no  less 


Ato  a  rebcIliOD,  nod  the  onlj  dleviation,  so  mitcb 
i^  insinuated  as  to  any  of  the  criminais^  is  kfaeir 
being  artfully  misted^  a  pardon  of  all  nbouid  b^ 
grahted)  without  excepting,  even  those,  wba  misled 
thd  rest,  or  leaving  any  one  to  the  justioe  of  the 
hiw^  bei^ides  those,  who  have  been  actually  indicted 
of  treason,  and  their  trial  suspended. . 

As  to  the  act  for  avoiding  actions  of  slandei^ 
bnd  for  stay  of  proceedings  in  other  civil  actionsi 
We  do  not  know  enough  of  the  ground  of  those  ac» 
tions  of  slander  to  form  any  judgment  upon  that 
part  of  it^  much  less  to  see  how  that  is  so  con- 
nMted  with  the  late  insurrections,  as  to  mAke  tbort 
aiiy  reasons  for  feuch  a  suspension. 

With  regard  to  the  other  part  of  the  act  relatoig 
to  the  ttay  of  otdser  civil  actions  against  the  late 
t4oters,  we  do'  not  see  upon  what  reason  it  can  be 
It^unded,  that  hisnmjesty's  subjects^  who  kave  been 
so  grossly  injured  in  their  pro^rty,  shoidd  be  de- 
layed, in  the  recovery  of  thut  wtisfacticmy  which  the 
-law  gives  tfaem. 

As  to  the  act  for  suppressing  riots,  &c#  it  ap* 
pears  to  us  to  have  a  tendency  not  to  suppress,  but 
Encourage  riots,  as  it  inflicts  a  mach  less  punisb- 
men t  than  what  the  law  at  present  does^  the  penaligr 
often  pounds,  and  their  own  security  in  one  bun* 
dred  pounds  for  good  behaviour  for  three  years, 
being  by  no  means  adequate  to  the  crime. 

D.  Rtdee* 

Juhf  21, 1749*  Wm.  Mubrat. 
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(970  M^-  W&t't  api$iim  m  the  reoMue  acU  ^ 
Jnmaica,  upon  special  qutstiom  put  en  tkem. 

Id  November,  1716,  three  acts  were  paBsed^tit* 
^^  att  aet  to  oblige  several  inhabitants  of  this  island 
to  provide  themselves  With  a  sufficient  number  of 
WfaitA  people,  and  to  maintain  such  as  shall  come 
over  ;"*  an  act,  intitled,  '^  an  act  to  encourage  th« 
litingilig  over  add  settling  6f  white  peo{de  in  this 
Idand ;"  and  an  act,  iatitled^  *^  an  act  to  impose 
daties  upon  several  commodities,  to  defray  the  ex^ 
Iraordiliary  charges  of  the  government,  and  apply- 
ing the  same  to  several  uses,"  wherein  are  thf 
daases  annexed,  marked  Nos.  A.  B.  and  C ;  and 
kt  August^  1717>.  an  act,  intitled,  ''  to  act  for  coik 
tibuing  an  act  to  impose  duties  on  several  commo- 
diiies^  to  defray  the  extrtordinary  charges  of  the 
government,  and  applying  the  same  to  several 
Uses,"  wherein  is  also  the  clauses  annexed^  marke4 
D. 

In  pnrsMAce  of  the  aforesaid  acts,  the  commis- 
sioners severally  entered  into  the  bonds  annexed, 
stalked  £.  F«  G.  for  duly  complying  with  the  said 
act. 

The  four  acts  above**mentioned,being  transmitted 
to  Great  Britain,  were,  upon  their  being  taken 
into  coosideration,  severally  rgeeted  by  his  ma* 
/esty. 

In  August,  17 Id,  an  assembly  was  called,  and 
after,  ten  weeks  sitting,  were  prorogued  to  the  10th 
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of  November,  without  answering  the  ends  of  their 
being  called,  or  appropriating  any  of  the  sums  in 
the  commissioners'  hands,  which,  upon  auditing 
the  accounts,  appeared  to  be  upwards  of  18>000/.  - 

On  the  10th  of  November  the  assembly  met 
again,  according  to  the  prorogation  aforesaid,  and 
Bat  some  days ;  but  the  governor  finding,  by.  the 
temper  they  were  in,  that  the  public  was  not  to  be 
served,  prorogued  them  to  the  1 0th  of  March,  and 
has  since  dissolved  them* 

-  Though  it  appeared  to  the  assembly  that  the 
treasury  would  want,  by  the  S5th  of  March,  by 
•the  receiver-general's  computation,  upwards  of 
'9000/.  to  answer  the  demand  uppn  the  public,  yet 
-they  resolved  to  put  only  5800/.  part  of  the 
aforesaid  18-,OO0A  in  the  several  commissioners'' 
hands. 

This  being  the  condition  of  the  government,  and 
it  being  likewise  uncertain  if  another  assembly- be 
called,  whether  the  majority  may  consist' of  such 
'persons  as  will  be  for  supporting  the  government, 
or  supplying  the  treasury,  and  framing  the  laws 
they  make  agreeable  to  the  king's  instructions^  or 
in  such  manner  as  they  can  be  consented  to  by  the 
council,  as  well  as  the  governor,  without  disregard- 
ing his  majesty's  instructions,  and  rendering  them- 
selves entirely  useless  and  insignificant :  It  is 
proposed,  that  in  order  to  provide  for  the  support 
of  the  government,  and  the  peace  and  quiet  thereof. 
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that  the  several  commissioners  be  required  to  pay 
the  money  in  their  hands  to  bis  majesty's  refceiver- 
general. 

But  though  it  seems  highly  just  and  reasonable 
that  at  alt  times  the  government  should  be  in  a  ca- 
pacity to  pay  its  debts,  and  put  into  such  a  con- 
dition as  that  it  may  not  want  either  credit  or  mo* 
hey  to  enter  upon,  and  go  into  any  proposition  for 
the  security  of  the  trade  and  interest  of  the  govern^ 
snent;  and  notwithstanding  it  isnotorious  the  money 
in  the  bands  of  the  commissioners  is  greatly  ^want*. 
ed,  as  well  to  pay  the  debts  of  the  pubhc,  as 
put  in  execution  some  service  for  the  public  good  of 
the  government,  and  that  it  is,  on  many  accounts, 
apparently  for  the  benefit  and  advantage  of  the  in* 
habitants,  that  the  money  raised  upon  them  should 
not  lie  useless  in  the  hands  of  the  commissioners, 
as  has  been  practised  of  late  years,  or  in  the  man- 
ner it  does,  and  has  done  for  a  considerable  time, 
whilst  many  poor  people  want  their  money  du6 
from  the  public,  or  the  government  has  just  de« 
mauds  upon  it,  but  that  it  should  be  forthwith  or«> 
dered  by  the  governor  and  council  to  be  paid  into 
the  treasury  there,  to  be  issued  thence  for  the  pub- 
lic service  generally,  by  their  order;  yet  lest  it  ' 
may  be  said  it  is  against  law  to  order  the  money 
as  aforesaid^  and  the  commissioners  should  refuse 
to'pay^the  said 'money  by  such  an  authority,  it  is 
thought  advisable  to  ask  the  following  qiueriei  : 
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Quare  }iiU  Whether  the  bonds  are  of  force  after 
the  repeal  of  the  said  acts  i 

2d.  Jf  the  bonds  and  conditions  are  in  force, 
notwithstanding  the  rejecting  the  acts,  whether 
they  are  satisfied  by  the  commissioners  having  ac« 
counted  to  the  assembly? 

3d.  What  shaU  become  of  the  money,  raised  by 
Ae  acts,  in  the  commissioners'  hands,  the  appro^ 
priation  and  uses  being  determined  by  the  reject- 
ing the  acts ;  and  how  may  the  oommissioners  dis* 
pose  of  the  money,  and  be  discharged  of  their 
bonds,  if  in  force  ? 

4th.  Whether  the  governor  may  not  direct  the 
commissioners  to  pay  the  several  sums  or  balances 
into  the  treasury,  generally,  for  the  use  of  the  go« 
vemment,  free  from  the  appropriation  of  the  acts 
or  penalty  of  the  bonds,  and  thereupon  order  the 
bonds  to  be  vacated  ? 

5th.  What  method  must  be  taken  to  oblige  the 
commissioners  (upon  refusal)  to  pay  and  account 
for  the  money  as  aforesaid;  or  what  otherwise  may 
be  done  for  the  service  and  support  of  the  gtfvem* 
ment  under  these  circumstances  P 
My  lords. 

Qucere  (1.)  ^^  obedience  to  your  lordships*  com-* 
mands,  I  have  considered  the  above^wntten  fustrm; 
and,  in  answer  to  the  first  of  them,  I  am  of  opi» 
iii6n,  that  the  bonds  are  not  in  themselves  void, 
inasmuch  as  non  est  factum^  which  is  the  general 
issue  in  all  actions  upon  bonds,  cannot  be  pleaded ' 
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by  the  oMiger;  but  they  are  voidmble  as  to  u^  part 
if  tiie  coodition  of  them,  by  which  they  are  obliged 
to  Af^y  the  public  moQies,  lying  in  their  hands, 
to  uses  directed  by  an  act  of  aseembly,  that  is  not 
in  Ibroe,  and,  therefore,  the  money  cannot  be  ap» 
pHad  apcordiogly. 

(13.)  As  to  the  second,  I  think  that  the  condi- 
tioBs  are  satisfied,  by  the  commissioners  account* 
mg  to  the  assembly^ 

(S.)  As  to  the  third,  I  am  of  opinion,  that  the 
■soaey,  resting  in  the  commissioners'  hands,  is  to 
be  considered  as  public  money,  and  (like  the  sur« 
plus,  unappropriated,  of  a  fund  in  England)  is  sub* 
jecfc  to  the  future  disposition  of  the  general  assem- 
bly. 

(4.)  As  to  the  fourUf,  I  am  likewise  of  opinion, 
that  since  the  act,  by  which  the  commissioners 
were  appointed,  is  repealed,  that  th^  governor  may 
direct  the  commissioners  to  pay  all  such  sums  of 
uuHiey  as  they  might  have  received,  by  virtue  of 
the  said  acts,  before  it  was  known,  that  the  royal 
assent  was  refused,  into  the  public  treasury ;  but 
here  I  woald  beg  leave  to  observe  to  your  lord- 
ships, that  if  the. act  herewith  returned  to  your 
lordships'  board,  intitled,  "  an  act  to  oblige  the  • 
leverai  inhabitants  of  this  island,  &c/'  be  confirm- 
edy  then  this  power  of  the  governor  would  be 
eluded ;  since,  though  the  monies  would  be  in  the 
hands  of  the  receiver-general,  yet  it  would  be  in  his 
Oipacity  of  commissioner,  and  not  as  receiver.  Bat 


130  Opinions  of  {Of  the  Cdlankit 

if  it  is  not  confirmed,  the  governor  may  order 
the  bonds  to  be  cancelled,  since  the  obligers  have 
done  all  that  they  possibly  could  towards  the  per^ 
fbrmance  of  the  condition  of  them* 

(5.)  As  to  the  last  quare,  I  am  of  opinion^  that 
the  commissioners  being  appointed  by  acts»  which 
are  now  to  be  considered  as  none,  and  it  being  cer« 
tain,  that  this  is  public  money,  which,  by  law,  is  to 
be  lodged  in  the  public  treasury,  and  not  in  pri« 
rate  hatids,  therefore  the  commissioners  are  in  the 
case  of  any  common'  persons,  into  whose  hands 
public  monies  may  chance  to  come,  without  any 
particular  right  to*  receive  the  same,  and  may  ac- 
cordingly be  prosecuted,  and  sued  in'  the  common ' 
method  of  their  exchequer,  &c.  for  the  recovery  of 
the  money  in  their  hands. 

July  8,  17^9*  Rich.  West. 

(tS8.)  The  report  of  the  same  lawyer  on  the  Jo* 
maica  act  of  assembly^  for  colonizing  the  island. 

To  the  right  hon.  the  lords  commissioners  of 
trade  and  plantations* 
My  lords. 

In  obedience  to  your  lordships'  coimnands,  I 
have  perused  and  considered  an  act  of  general  as^ 
sembly,  passed  in  the  island  of, Jamica,  intitled> 
**  an  act  to  oblige  the  several  inhabitants  of  this 
island  to  provide  themselves  with  a  sufficient  num<' 
ber  of  white  people,  or  pay  certain  sums  of  money 
in  case  they  should  be  deficient,  and  applying  the 
iame  to  several  uses/'   As  to  the  general  purview 
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of  which  act,  I  have  no  objection  to  its  being  passed 
into  law;  but  I  must  beg  lea?e  to  observe  to  your 
lordships,  that  by  a  clause  contained  therein,  it  is 
enacted,  ^'  That  all  vessels  trading  in  or  about  the 
island,  which  shall  have  blacks  on  board  above  the 
number  of  one*fourth  part  of  the  hands  employed 
in  the  management  of  such  vessels,  shall  be  for- 
feited, with  all  its  tackle."  I  submit  it  to  your 
lordships  to  determine,  whether  these  words  are  not 
too  general,  and  whether  they  should  not  have 
been  restrained  to  such  vessels,  as  are  actually 
owned,  by  the  inhabitants  of  the  island?  I  havi^ 
been  but  very  little  conversant  in  matters  of  trade, 
but  I  have  been  informed,  that  in  the  East  India 
trade,  the  commanders  of  ships,  by  reason  of  a 
mortality  among  their  sailors,  are  frequently 
obliged  to  man  their  ships  with  Indians,  blacks,  or 
such-  other  men  as  they  can  get,  to  .assist  them  in 
their  voyage  homeward*  Whether  such  accidents 
may  not  also  happen  in  the  West  India  trade,  es- 
pecially on  board  such  ships  <is  trade  frpm  the 
coasts  of  Guinea,  and  transport  blacks  into  that 
island,  as  may  necessitate  them  to  employ  more 
blacks  than  a  fourth  part  of  the  number  of  their 
crew,  I  cannot  say ;  however,  as  your  lordships  are 
the  proper  judges,  whether  the  inhabitants  of  that 
island  are  of  a  disposition  to  take  any  advantage  of 
tj^  nature,  I  thought  it  proper  to  observe  this  par- 
ticular^ which,  if  not  pertinent^  I  hope  will  be  ex- 
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cused,  that  your  lordships  may  considar  how  far 
this  clause  may  be  proper  to  be  passed. 

There  is  also  a  elaose  in  this  act,  by  which  the 
estates  of  all  persons,  not  reqdeot  in  the  island,  are 
higiier  taxed  than  those  of  persons  who  dwell  upon 
the  spot  I  submit  it  to  your  lordship^  how  far  tbid 
may  be  prejudicial  to  persons  residing  in  Great 
Britain,  and  inconsistent  with  that  equality,  which 
ought  to  be  observed,  in  the  levying  of  public 
taxes. 

I  beg  leave  further  to  observe  to  your  lordships, 
that  the  general  assembly,  reflecting  upon  the  rea« 
sons,  for  which  their  other  acts  were  repealed,  have, 
indeed,  so  far  complied  with  his  majesty's  instruc- 
tions, as  to  make  the  monies  to  be  collecte<}^  by 
virtue  of  this  act,  payable  into  the  hands  of  the 
pennon,  who  is  receiver-general  of  the  island ;  but 
then  with  a  view,  doubtless,  to  continue  their  daim 
of  nominating  commissioners  for  the  receipt  of 
public  money,  they  do  not  make  the  money  pay* 
able  to  him  in  th^  capacity  of  receiver-general^ 
but,  as  your  lordships  will  observe,  they  appoint 
the  person,  who  is  employed  by  the  king  as  his  re- 
ceiver-general, to  be  their  commissioner^  for  the  re^ 
ceipt  of  this  money:  and,  consequently,  not  content 
with  that  obligation,  which  every  receiver-general 
IS,  ex  officioy  under^  faithfuUy  to  account  for  the 
•public  money,  they  enact,  ^<  that  he  shaU  give  «i 
additional  security  for  his  fidelity,  by  entering  into 
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bond,  and  taking  a  fresh  oath  for  the  &ithful  dis- 
charge of  a  distinct  office^  which  they  judge  propei* 
to  bestow  upon  him/*  • 

Yoor  lordsbrps  will  permit  me' further  to  observe^ 
that  the  assembly,  anticipating  any  lesolutions^ 
which  may  be  thought  proper  to  be  taken  upon 
those  quaricSy  which  your  lordships  have  been 
pleased  to  send  to  me^  concerning  the  monies  col- 
lei:t6d,  by  virtue  of  the  repeale4  acts,  have  inserted 
into  this  act,  a  clause  to  direct'the  payments  of  the 
monies  remaining  in  the  hands  of  the  former  com- 
missioners,  nnto  the  present  commissioner^  the  re- 
ceiver-general, who  is  to  account  for  that  money, 
in  the  same  manner  as  he  is  for  what  he  ^hall  re- 
ceive, in  consequence  of  this  act* 

I  have  also  perused  an  act  for  the  encourage- 
mtet  4>f  voluntary  parties,  to  suppress  rebellious 
and  mn-away  negroes,  and  observing  only  that 
the  parish  of  Westmorland  is  excepted,  I  know  not 
for  what  reason,  from  any  benefits  to  be  derived 
from  that  act,  I  have  no  objection  to  this  being 
passed  into  a  law. 

July  8,  1719.  Rich,  West. 

(890  ^^  opinion  ^  the  attorney  and  solicitor- 
general^  Mnrray,  and  Lloyd^  on  Jour  acts  of  the  Ja- 
maica assembly^  whkh^  after  hearing  parties^  they 
deemed  of  such  a  nature^  as  the  governor  ought  noty 
accordittg  to  his  instructions ^  to  haoe  passed. 

YOU*  ir.  jj 


.1 
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'   To  the  Fight  honoraMle  the  lords  eommisBioDerf 
fop  trade  and  plantations. 

May  it  please  your  lordships* 
In  pursuance  of  your  loidsbips'  commands,  sig« 
nified  to  us  by  Mr.  Pownall,  in  his  letter  of  the 
dOt|i  of  October  ktst,  transmitting  to  us  four  acts 
lately  passed  in  the  island  of  Jamaica;  together 
with  an  address  of  the  council  and  assembly  to  his 
majesty  thereupon,  referred  to  your-  lordships  by 
order  of  the  loisds  of  the  committee  of  council  for 
plantation  affitirs,  the  10th  of  September  last;  and 
likewise  extracts  of  all  such  parts  of  his  ms^esly's 
commission  and  instructions  to  his  governor  of  Ja- 
maica, as  relate  to  passing  of  laws>  all  which  pa- 
pers are  herewith  returned:  and'  as  those  acts 
appeared  to  your  lordships  to  be  of  great  import- 
ance, and  might  greatly  affect  the  welfare  and  in* 
terest  of  that  island,  and  the  rights  and  properties 
of  his  m^esty's  subjects  residing  there,  desiring 
our  opinion  upon  them,  in  point  of  law^  as  soon  as 
might  be,  the  titles  of  which  acts  are  as  follows, 
viz. ''  an  act  for  removing  the  several  laws,  records, 
books,  papers,  and  writings,  beloaging  to  the  seve- 
ral offices  of  secretary  of  this  island,  clerk  of  the 
supreme  court  of  judicature,  clerk  of  the  crown, 
clerk  of  the  patents  and  register  in  chancery,  and 
provost-marshal,  from  the  town  of  St»  Jago  de  la 
Vega,  to  the  town  of  Kingston ;  and  to  (^lige  the 
several  officers  of  the  said  several  offices  to  hold 
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MnA  keep  their  respective  offices,  with  the  respective 
recordi  aad  papers,  in  the  said  town  of  KingstOAj 
•nd  also  for  holding  the  supreme  codlt  of  jadiciaN 
fiire»  in  the  said  town  of  Kingston,  ht  the  fbture  ;*^ 
^^  an  act  to  appoint  commissioners  t<^'  ^ect  and 
baSd  a  honse  and  officer  in  the  town  of  Kingston^ 
for  the  residence  of  the  gOTeraor  of  this  island,  and 
to  empower  the  justices  and  vestry  to  assess  stnd 
!evj  a  tax  npon  the  proprietors  of  honSes  and 
lands^  inhabitants  and  traders  in  the  said  town  $^* 
^*  an  act,   appointing  commissioners  to  inqaire 
into,  and  state,  what  losses  some  of  the  freeholders 
of  messnages  and  tenements  in  the  town  of  St. 
iago  de  la  Vega,  and  the  lessees  of  such  freeholders, 
may  sastain  in  the  iralne  of  their  said  freehtfldf  or 
leased  premise^  by  the  removal  of  the  supreme 
«oart  of  judicature,  and  of  the  public  records^ 
from  the  said  town  t4  the  town  of  KingMon  ;'^ 
^  an  act  to  enlarge  the  jurisdiefiion  of  the  n^yiHi 
inferior  courts  of  coitimon  pleas  ^  we  hate  taken 
the  said  four  acts  into  consideration^  and  hkre 
been  attended  by  eonhtnt  for  several  of  the  inhabits 
ants,  who  desired  to  be  heard  in  opposition  to  th4 
said  acts;  and  also  by  Mr.  Sharpe^  Ba  agent  of  the 
faid  island^  and  connsei  in  sopport  thereof,  and  we 
are  of  opinion  that  they  are  of  such  a  natur^^  asf 
the  governor,  by  his  instructions,  ougbt  ndt  td  hAve 
assented  to,  iath«  manner  in  whieh  th&y  are  passed. 
JOic.  §n^  1799.  W.  M&RMAt« 

ftlOH9.  Liot*; 
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(40.)  The  opinion  of -the  atiorny- and  ^solicitor- . 
general,  Henley,  and  Yorke^  that  circuit  courts  in 
Jamaica  could  not  be  established,, in,  the  proposed 
mode,  but  by  the  legislature  of  the  island,  or  by  an 
act , of  parliament. 

Casc-rl^y  laws  heretofore  passed  in  the.  island 
0f  •  Jamaica^  and  confirmed  by.  the  crown  ^^  rder-^ 
euce  to  which  laws  js  hereunto  annexed)*,  the  mas* 
ters^  of  all  ship£  and  vessels  are  obliged,  before  thejr 
ean  trade  or  land  any  goods,  to  wait  upon  the  gooet* 
nor  J  and  give  security,  in  the  secretary's  office  at  St. 
J  ago  de  la  Vega^  not  to  carry  any  person  off  the  islands 
without,  the  gwerncfs  ticket,  nor  depart  themselves 
without  the,  governor's  leave  ;  and .  the  receiver-'ge'. 
neral  andn&oal  officer  are  obliged  to^  hold  and  keep 
their  jffipes  at  Kingston. 

It  is  .represented .  by  the  merchants,  and  others,f 
trading  to  and.  residing  in  the.  island  of  Jamaica,, 
that  the  trade .  and  commerce  of  that  jsl^id  ;i9 
great]y  obftructed,  and  merphanta  and  roasters  oC 
ships  e;ip.osed  to  great  risk  and  e^^pense^  from  being 
obligedj '  by .  the  above-mentioned  laws,  to  wait 
iip99  thegQvernor.  at  St.  Jago  de  la  Vega,  beforei 
they  can  ui^lpad  their  ships,  and  from  masters  oi 
\^ae]s  taking  in  cargoes  at  the  out-ports,  being, 
oblijged  to  come  to  Kingston  to  clear  out  with  the. 
proper  offiQers.  .      ^       . 

It  is  apprehended,  that  .the  opening  ports  of.  en^. 
try,  and  cl^tstnpe  of  ships,  in  differont  parts  .of  the 
islandj^and  .differing  the  receiver-general,  secre- 
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-tary^  naval  officer,  and  collector  of  the  customs^  t6 
keep  offices  therein,  will  remedy  these  iriconvehr- 
ences  and  grievances  complained  of. 

Qn^re.— What  will  be  the  legal  and  proper 
'metfaod  of  carrying  such  measure  into  execution^ 
t^onsistent  with  the  above-mentioned  laws  of  the 
island,  and  the  acts  of  parliament  passed  for  re- 
gulating the  plantation  trade,  particularly  those  of 
the  lath  and  25th  of  Charles  II,  chap;  7,  and  7th 
^nd  8th  of  William  III.  chap.  28  ? 

Upon  the  consideration  of  the  several  laws  above- 
•mentioned  and  referred  to,  we  are  of  opinion,  that 
his  majesty  may  open  ports  of  entry,  and  clearance 
of  ships,  in  such  different  parts  of  the  island,  as  he 
thinks  proper,  and  may  direct  the  proper  officers 
to  attend  for  the  business  of  such  ports,  and  to  take 
security  there,  which,  we  conceive,  will  remove 
the  inconveniences  and  grievances  complained 
x>f. 

Case.—^By  laws  heretofore  passed  in  the  island 
of  Jamaica,  and  confirmed  by  the  crown  (a  refer- 
ence to  which  laws  is  hereunto  annexed),  the  su- 
preme court  of  judicature^  and  most  of  the  offices' 
of  record,  are  directed  to  be  held,  and  kept,  at  th6 
town  of  St.  Jago  de  la  Vega. 

It  is  represented  by  the  merchants,  and  others, 
trading  to  and  residing  in  the  island  of  Jamaica^ 
that  the  trade  and  commerce  of  that  island  is  greatly 
obstructed,  and  merchants  and  masters  of  ships  ex- 
posed to  ^reat  risk  and  expensCi  from  heinoLuMisr^ 
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td,  by  the  above-mentioned  laws,  to  attend  tbe 
rapreme  court  there>  either  ag  prosecutors  in  suiti » 
which  they  may  have  depending  fiiereia,  or  as 
jurors. 

It  is  apprehended^  that  the  establishing  of  circoit 
courts  in  the  several  parishes  and  districts  of  the 
island,  will  remedy  these  inconveniences  and  griey^ 
apces  complained  of. 

Qu^re. — ^Wbat  will  be  the  legal  and  proper 
method  of  carrying  such  measure  into  eacecntiony 
and  how  &r  is  the  law  passed  in  the  island  of  Ja- 
maica, on  the  14th  of  December,  175 1»  intitled^ 
*'  an  act  appointing  commissioners  of  nid  prius^ 
and  enlarging  the  jurisdiction  of  justices  of  the 
peace  in  matters  of  debt,"  a  copy  of  which  law  is 
hereunto  annexed,  adapted  to  the  remedy  pro>* 
posed  ?  We  are  of  opinion,  that  circuit  courts  cu^ 
not  be  established  in  the  manner  proposed,,  but  by 
an  act  of  the  legislature  in  Jamaica,  or  by  the  par* 
liament  of  Great  Britain ;  and  we  are  also  of  opi« 
nion,  that  the  act  of  the  l4th  of  December,  1751, 
a  copy  of  which  (inter  alia)  was  sent  us,  and  is 
hereto  annexed  and  returned,  is  not  adapted  to  the 
intended  purpose,  but  is  y&ry  imperfect,  vndigesU 
ed,  and  defective :  but  to  form  a  plan  for  sudi  a 
law,  the  divisions  of  the  intended  counties  must  be 
settled  by  persons  well  acquainted  with  that  island^ 
as  a  necessary  foundation  to  proceed  upon* 
Maj/  18,  1757*  RoBT.  HaNur* 

C.  YoRxi^ 
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(nil*)  The  opinien  qf  the  attofnejf  and  solicitor* 
gefieralj  Ryder^  and  Murray,  haw  /ar  an  act  qf 
dssembfy  augfit  to  be  repealed,  which  umiU  endan- 
ger the  rights  of  purchasers,  under  it,  when  a  long 
acquiescence  has  occurred. 

To  the  right  bon.  the  lords  commissioners  for 
trade  ami  plantations. 

May  it  please  yonr  lordships. 

In  pursuance  of  your  lordships'  desire,  signified 
to  us  by  Mr.  Pownairs  letter  of  the  d5th  of  Jutie 
last,  inclosing  the  copy  of  an  act  pasted  in  the 
island  x£  fiarbadoes,  in  the  year  1713,  intitied, 
'*  an  act  relating  to  the  springs  or  rivulet,  called 
the  Three  Houses  Spring,  in  the  parish  d  St«  Phi- 
lips/* vhich  act  your  lordships  ii^  pleased  to  de- 
sire our  opinion  upon  in  point  of  law:  We 
hare  taken  the  said  act  into  consideratioti, 
aad  the  i^;ent  of  Mr.  Braithwaite,  desiring  to  be 
heard  mginnst  the  act,  we  Har^  be^  attended  by 
bis  counsel  and  agent,  and  also  by  thd  coulisdl  and 
agent  in  support  of  it. 

Upoa  hearing  what  was  offS^red  on  both  sideni 
we  are  of  opinion,  that  tfa^xe  appears  no  ol)|ecliotr 
to  the  act,  in  point  of  law ;  and,  considering  the 
long  acquiescence  under  it,  and  the  danger  of  re- 
pealing «i  act^  by  which  purchasers  on  the  credit 
of  it  may  be  greatly  affiedted,  we  think  it  may  be 
advisable  to  put  an  end  to  any  fears  of  that  kmd, 
hy  a  confirmation. 

July  %5,  1753.  D.  RrDBft* 

W.  MuBttAt. 
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(43.)  Mr.  West's  observations  on  the  continuance 
of  the  revenue  acts  of  Jamaica. 

To  tl)e  right  hoD.  the  lords  commissioBeiB  of 
trade  and  plantations* 
My  lords. 

In  obedience  to  your  lordships'  commands^  I 
have  considered  the  following  state  of  a  case  and 
guare,  relating  to  some  acts  of  Jamaica,  trans- 
mitted to  me  by  Mr.  Popple,  in  his  letter  of  the 
1 7th  of  February,  1 72 1-22. 

Several  laws  of  Janiaica  were  confirmed  by  king 
Charles  II.  in  the  year  1684,  for  the  term  of  twenty* 
one  years  only,  during  which  time,  viz. .  in  the 
year  1688,  a  revenue  act  passed,  supposed  to  have 
been  perpetual,  but  never  confirmed  by  the.  crown. 

In  1703,  a  new  revenue  act  passed,  for  the  space 
of  one  and  twenty  years,  whereby  all  the  laws  of 
Jamaica,  formerly  confirmed. for  twenty*one  years 
by  king  Charles  the  Second,  were  further  con- 
tinued for  the  term  of  that  act,  which .  was  for 
twenty-one  years  more,  excepting  a  revenue. act 
passed  in  l68S,  and  a  subsequent  act  in  the  year 
1688,  which  are  repealed  by  the  above-mentioned 
law  of  170s. 

But  the  last-mentioned  law  being  only  tempo- 
rary, and  it  being  expressly  declared  therein,  that 
the  said  act,  and  all  and  every  clause  or  clauses 
therein  contained,  shall  be,  and  remain,  in  force 
£or  the  space  of  twenty-one  years,  from  the  1st  of 
October,  1703. 

Qwicre.— Whether  the  two  revenue  acts  of  1683, 
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vid  I6S89  thereby  intended  to  be  repealed,  are 
absolutely  repealed,  or  only  suspended,  daring  the 
time  prescribed,  for  the  continuance  of  the  act  in 
170s  P  I  have  also  considered  the  two  annexed 
clauses  of  the  above-mentioned  revenue  act  of 
1 70s. 

Every^  act  whatsoever,  that  passes  into  law,  is  in 
itself  perpetual,  unless  there  are  words,  in  the  body 
of  itj  to  determine  its  duration ;  and  in  relation  to 
tba  revenue  act  of  1703,  I  must  beg.  leave  to  ob* 
serve,  that  the  clause  for  its  duration  is  altogether 
in  the  affirmative^  that  it  shall  be,  and  remain,  in 
force,  for  the  space  of  twenty-one  years ;  but  then, 
as  there  are  no  negative  words,  by  which  it  is  ex- 
acted, that  it  shall  continue  so  long  and  no  longer, 
it  may  be  made  a  quctre  in  law,  whether  that  act 
of  1709  is  not  in  itself  perpetual 

The. revenue  in  Jamaica  has  been  provided  for» 
by  two  several  acts,  one  in  I688,  and  the  other  in 
1703^  for  as  to  that  in.l683>  there  is  no4oubt  but 
that  is  not  in  force,  and  the  act  of  1688  is  said,  in 
the  state  of  the  case,  to  have  been  enacted,  for  a 
perpetual  law,  and>  consequently,  would  be  still  in 
force,  was  it  not  for  the  repealing  clause  in  the  act 
of  I7O6.;  but,  as  I  suppose  it  is  indifferent  to  the 
gcrvemment,  whether  the  revenue  is  settled  either 
by  one,  or  the  other  of  these  acts,  so  I  think  it  as 
most  certain,  that  one  of  the  two  must  be  still  in 
force,  for  if  the  act  of  1703  be  construed  to  be  not 
now  in  force,  but  to  be  temporary,  then  the  act  of 
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1668  must  revive,  by  reuon  that  the  operation  of 
the  act  of  1703  ceases  and  determines ;  but  if  the 
act  of  1 688  be  supposed  to  be  absokitely  repealed, 
it  can  only  be  by  reason  that  there  art  not  any 
Mgative  words-^^nif  no  longer ^  M  is  wual  in  all  tka 
temporary  acts  passed  in  England,  to  determine  its 
duration^  and,  consequently,  the  act  of  170S>  and 
the  provision  for  the  revenue  thereby  enacted^ 
must  be  still  in  full  ibrce* 

\March  2,  1721.2a.  Rich.  West. 

VII.  Of  the  colonial  judicatories,  and  their  pro-* 
ceedings:  their  jurisdictions  emanate  from  the 
king,  under  the  various  modifications  of  theaevend 
acts  of  assembly. 

( 1 .)  The  several  refnarks  qfthe  lord  chi^-^justicef 
sir  Thomas  Parker,  and  sir  Peter  Kingj  an  the 
draught  of  a  letter,  from  the  board  of  trade,  to  the 
earl  qf  Sunderland,  on  the  judicial  proceedings,  iH 
Bermudas.  • 

My  lord. 

In  obedience  to  her  majesty's  commands,  sig- 
nified to  us  by  your  lordship's  letter  of  the  8th  of 
December  last,  upon  a  petition  and  remonstraao0 
to  her  majesty  from  the  council,  assembly^  jvdgeSj^ 
justices  of  the  peace,  clergy,  ofiicers  both  civil  and 
military,  and  other,  the  inhabitants  of  the  Bermuda 
islands,  praying  that  Mr.  Jones  may  not  be  re^^ 
stored  to  his  ofiices,  in  the  s^d  islands,  until  the 
petitioners^  by  their  agents,  be  beard  to  the  articlea 


$Mamky  exhibited  by  the  Msembly  of  that  %AmA^ 
AgMift  the  said  Jones ;  and  directiiig  u  to  hear 
Ihem  accordingly:  we  ha?e»  accordingly,  been 
Attended  by  the  petitioners'  agents  and  Mr.  JoAe% 
With  tteir  connsel ;  and  bare  heard  the  petitioners* 
coQwel  to  tbe  said  articlea. 

The  proofs^  which  they  offered  to  several  of  the 
said  artidesy  consisted*,  chiefly  of  presentments^ 

■ 

and  indictments,  from  the  grand  jury,  at  an  assise 
Md  a!  Bermnda»  against  the  ssod  Jones;  and  of 
indgments  of  the  courts  upon  the  said  indictments* 
The  connsei  for  the  said  Jones^  offeredf  to  give 
reasons  why  those  indictments  and  judgments  on^ik 
not  to  be  received  as  evideace  against  Jcmes.  To 
which  the  counsel  for  the  petitioners  objected^ 
alleging,  that|,  according  to  law,  no  averment 
against  the  record  of  a  court,  that  h^  the  judicial 
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m  jadgmenits,  and  oonviclianiy  upoa  recotd,  fsf  As 
is  ihoM  ankles  cbafged  ?    (Tha  pnaenliiieiiti  ars  i»* 
dung ;  va  leiy  ou  the  convietioiis.) 

t  Notwkhstandiag,  lo  prove  by  afBdaTits,  the  iuiooettcte  of 
janes  ia  tlioae  particdan.    (The  jadgmeDts  were  read  in  eii» 
Ui4  aot  obyeeted  to;  but  Jones's  eenosalt  when  thej 
apen  the  dateoe,  went  to  eontest  the  truth  of  the  uMtter 
eftheok) 

%  These  conTictions,  upon  record,  before  a  court  having 

jinrisdictieny  ought  not  to  be  averred  against,  but  are  ceodnuve 

^proof  of  his  guilty  they  standing  unreversed  by  writ  of  errer» 

and  UBOBipeached  by  any  ooB^pbunt  against  the  manner  of  ab^ 

loiiiiBB  thenir 
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cognizance  of  the  case,  ought  to  be  admitted 
whilst  the  said  record  remains- in  force  $  tbat-Mr% 
Jones,  if  he  found  himself  aggrieved,  might  haM 
proceeded  in  the  regular  way,  by  writ  of  error,  to 
have  had  the  said  judgments  reversed ;  and  till 
that  was  done,  the  said  judgments  oaghtto  be  re- 
ceived as  full  evidence.  To  which  Mr.  Jones's 
counsel  refdied!*^,  that  he  had  several  times  applied 
to  the  governor  for  a  writ  of  error,  but  was  denied 
it ; :  and: that  if  he  was  not  allowed  to  invididate  the 
evidence,  upon  which  the  aforesaid  judgments  were, 
grounded,  he  had  no  way  to  clear  himself  from  the 
crimes  objected  against,  him.  by  those  articles* 
The  council  on  the  other  sidef  observed,  that  Jones 

« 

lieifiarks  of  sir  Thomas  Parker ^  chief-justice. 

*  Tliat  as  to  the  judgments  not  being  reversed,  the  reason  was, 
l!»ecause  the  governor  refused  him  writs  of  error,  which  ought 
not  to  turn  to  his  disadvantage ;  and  to  prove  it,  they  produced 
a  copy  of  his  petition,  presented  to  the  governor,  praying  a 
wiit  of  eocor,  and  proved  the  governor  refiued  it,  upon  presti&t* 
ing:  th^  petition,  and  upon  several  applicatimis  for  the'sailt 
purpose  after.  And  as  to  the  manner  of  obtaining  die  -  judgi 
tttenta,  not  being  impeached,  he  was  ready  now  by  affidavita  to 
shew  one  of  them,  which  was  by  verdict  tp  be  obtained  by  great 
partiality  and  refusd  to  hear  bis  evidence ;  and  that  was  the  r^sMH 
he.n^de  no.defence  to  the  rest^  ui^ging  likewise  other  matter,  . 
t  Observed,  that  the  petition  was  not  till  May,  170S, 
about  three  months  before  Jones  came  away,  and  they  owned 
the -governor  had  refused  to  grant  the  writ  of  error,  prayed  in 
«fones's  petition  to  him,  because,  they  observed,  he  could  not  ^ 
grant  it :  for  the  petition  did  not  pray  a  writ  of  error,  return^ 
able  before  the  governor  in  council,  where  only  a  wcit-of  ev^or,^ 


CMME^tfuMu.}  ]        Eminent  Lotvyers.  144 

baling  petitiqnted  that  ti-  writ  of  error  miglit  be; 
granted. bin),  and  tbatthe  trial. c^jbis. case  might  bar 
heard  bdbre  the.  general  assembly,  the  governor 
could  :  not  allow  thereof,  as  being  a  matter  apper«» 
tainkig  :to  the  cognizance  of  the  governor  and 
oauncil,  and  not  of  the  assembly,  who,  alone,  by  tl^ 
co^stitution^have  not.a  power  to  reverse  thejudg-( 
(nents.  of  inferior. courts. 

Btttf.  the  [council  for  Mr.  Jones,*  on  the  other 
side,  adhering  to  their  opinion,  we  desire  your 

Remarks  of  sir  Thomas  Parker,  chief 'justice. 

tttA  isbmdy  li^ ;  nor  prayed  a  writ  of  error  generally,  but  prayed 
t'.ipecial  writ  of  error,  returnable  in  the  assembly,  urging  reason 
in  Jiis  petition^  why  such  writ  of  error  should  be  granted. .  And  bis 
Implications  to  the  governor,  after,  were,  by  the  affidavit  produced 
by  Jones,  expressly  proved  to  be  for  the  same  wnt  of  error ;  that, 
thercfoi'e,  tl^is  was  no  excuse  for  not  reversing  the  judgments/ 
but  rather  a  fresh  instance  of  his  slighting  the  governor,  and 
council  there,.. whose  judgment  he  thus  endeavoured  to  evade; 
writs  of  error,  by  the  constitution,  certainly.  (This  stated  as  if 
two  distinct  things  were  asked  by  the  petitioner :  First/  a  writ 
pC error;  Second,  a  hearing  before  assembly.) 

*  That  as  to  the  pretences  now  started  of  partiality  in  the 
trial,  they  ought  not  to  be  taken  notice  of,  because,  the  agents 
for  the  island  are  not,  nor  could  be,  prepared  to  justify  judicial 
proceedings,  against  which,  to  this  day,  there  had  never  been 
any  objections  made.  But,  that  if  Mr.  Jones  had  just  cause  of 
exception  on  that,  head  it  had  been  proper  to  have  laid  it  be- 
fore her  majesty,  that  there  might  have  been  an  Opportunity  of 
.  giving  an, answer  thereto ;  which  yet  he  has  been  so  far  from 
doing,  that,  though  upon  a  petition  by  himself  only,  to  her 
Kiajes^,  he  bfis.exhibited  near  ojae  hundred  article^  against.the 
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tordsliip  witl  j^ase  to  lay  this  natter  bdbfe  hm 
ttiajeBty,  that  mm  maf  know  her  majett/d  pleatOM, 
whether  we  are  to  hear  the  said  JenetiPs  coiwal- 
a^ainM  iJie  said  jodgments,  or  whether  they  are  %6^ 
he  accepted  ag  good  evidence  against  hidi  MtH 
eeraing  those  artides ;  and  in  that  Caee,  whether 
her  majesty  wilf  not  be  pleased  to  direet,  that  writi^ 
of  error  be  granted  him/to  the  end  he  majy  proceed^ 
in  the  regular  way,  for  endearooring  the  reversal  of 
the  iaid  judgments. 

Whitehall,  May  \%  1709.  T.  Park£R» 

My  lord. 

In  obedience  to  her  majesty'e  comiaaads,  Ag^ 
nified  to  usr  by  your  lordship's  letter  of  the  8th  of 
December  last,  upon  a  petition  and  remonstrance 
to  h*er  majesty  from  the  council,  assembly,  judges^ 
justices  of  the  peace,  clergy,  officers  both  civil  and 
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gorernor,  judges,  jugtices,  and  others  in  die  Usad,  some  ef 
dion  fQt  matters  of  far  less  moment,  and  coDceming  prooeed* 
inga  against  others,  wherein  himself  was  unconcerned,  yet  bt 
has  not  one  ai^icle  that  in  the  least  touches  upon  these  judg- 
mentSy  or  the  proceedings  in  order  to  them;  and,  therefbre, 
ought  not  now  to  be  admitted  to  set  up  these  pretences,  thus  to 
invalidate  the  proceedings  of  the  supreme  ordinary  court  of 
justice  in  ithe  island,  and  arraign  the  judges,  who  know  notUng 
of  the  charge,  nor  have  an  opportunity  of  making  a  defence. 
(We  hope  the  board  will  not  interpose  in  this,  but  go  on  now  to 
hear  the  matter,  and  not  assist  Jones  to  obtain  such  a  ddi^,  es^ 
peciaDy  not  being  a  matter  refened  to  the  consideration  of  tbo 
board,  nor  (that  we  observed),  asked  by  Joaei  htaielfi) 
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miliiwy,  atid  other^  the  inhabitants  of  the  Bermuda 
idancby  praying  that  Mr.  Jones  may  not  be  re« 
tamed  to  his  offices  in  the  said  islands^  directing 
ttstobetf  the  petitioners  by  their  agents,  to  the 
articles  formerly  exhibited  by  the  assembly  of  that 
island,  against  the  said  Jones :  we  have  aecordingly 
been  attend^  by  the  petitioners'  agents,  and  Mr. 
Jones,  with  their  counsel,  and  have  heard  the  peti- 
tioners' counsel  to  the  said  articles. 

The  proofe  which  they  oflTered  to  several  of  the 
said  articles,  consisted  chiefly  of  presentments  and 
indictments  from  the  grand  jury,  at  an  assise  held 
at  Bermuda,  against  the  said  Jones,  and  of  judg- 
ments of  the  courts  upon  the  said  indictments. 

The  oounsd  fbr  the  said  Jones,  oflered^  to  give 
reasons  why  those  indictments  and  judgments  ought 
not  tp  be  received  as  evidences  against  Jone5. 
To  which  the  counsel  for  the  petitioners  ob- 
jected, alle^ng,  that,  according  to  law,  no  aver- 
liient  against  the  record  of  a  court,  that  has  the 
judicial  cognizance  of  the  case,  ought  to  be  admitted, 
whilst  the  said  record  remains  in  forcef ;  that 
Mr.  Jones,  if  he  found  himself  aggrieved,  might 
have  proceeded  in  the  regular  way,  by  writ  of  error, 

Remitttk$  qfmt  Pttor  King,  chiefjiutiee* 

•  Offisred  to  disprove,  by  aiBdavits,  the  troth  and  verity  of  the 
fiusts,  contained  in  the  fiaid  indictments,  and  judgments  thereon. 

t  That  the  conTictions  and  judgments  on  the  indictments, 
Iriiikt  they  remain  unreversed,  are  conclusive  |irooft  of  the 
▼erity  of  the  &ct8  against  the  party  so  indicted,  and  convicted^ 
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to  have  bad  the  said  judgments  reversed ;  and  tili 
that  was  done^  the  said  judgmeats  ought  to  be  re-* 
ceived  as  full  evidence*.  To  which  Mr.  Joaes's^ 
counsel  replied^  that  he  had  several  times  applied- 
to  the  governor  for  a  writ  of  error,  but  was  denied 
it ;  and  that  if  he  was  not  allowed  to  invalidate  the 
evidence  upon  which  the  aforesaid  judgments  were 
grounded,  he  had  no  way  to  clear  himself  from  the: 
crimes  objected  against  him  by  those  artides. 

But  the  counsel  on  the  other  side  observed,  that 
Jones,  having  petitioned  that  a  writ  of  error  might 
be  granted  bimf,  and  tliat  the  trial  of  his  case  might 
be  heard  before  the  general  assembly,  the  governor 
could  not  allow  thereof,  as  being  a  matter  s^per- 
taining  to  the  cognizance  of  the  governor  and 
council,  and  not  of  the  assembly,  ^ho,  alone,'  by  the 
constitution,  have  not  a  power  to  reverse  the  judg- 
ments of  inferior  courts.    But  the  counsel  on  the 
other  side  adhering  to  their  opinion,  we  desire  your 
lordships  will  please  to  lay  this  matter  before  her 
majesty,  that  we  may  know  her  majesty's  pleasure, 
whether  we  are  to  hear  the  said  Jones's  counsel, 
against  the  said  judgments,  or  whether  they  are  to 

Remarks  of  sir  Peter  King^  chiefjustite. 

« 

•  Especially  seeing)  in  this  case,  he  never  made  any  proper 
and  legal  step  to  get  the  said  judgments  reversed. 

t  that  Jones  never  petitioned  for  a  legal  writ  of  error  before 
the  governor  and  council,  but  before  the  governor  and  assembly, 
which  writ  of  error  dotli  not,  by  the  law  or  constitution  of  Ber« 
mudas,  lie  before  them. 
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be  attested  as  good  evidence  against  him  concern^ 
ing  those  articles.;  and  in  that  case,  whether  her 
majesty  will  not  be  pleased  to  direct*,  that  writs  of 
error  be  granted  him,  to  the  end  he  may  proceed 
in  the  regular  way  for  endeavouring  the  reversal  of 
the  said  judgments. 

Whitehall,  Jfc%,  1709.  P.  King. 

(2.)  The  opinion  of  the  attorney -general,  Northey, 
on  the  general  policy  of  the  colonial  courts. 

To  the  right  hon.  the  lords  commissioners  of 
trade  and  plantations. 

May  it  please  your  lordships. 

In  obedience  to  your  lordships*  order  of  refer- 
ence, signified  to  me  by  Mr.  Popple,  by  his  letter 
dated  the  2d  day  of  November  last,  I  have  perused 
and  considered  of  Sm  act  passed,  at  Barbadoes,  the 
21st  of  March,  1709,  intitled,  "anactto  render 
more  effectual  certain  legacies  given  and  bequeath- 
ed by  captain  Williams,  deceased,  to  the  parish  of 
Christ  Church,  within  this  island,"  and  am  humbly 
of  opinion,  that  the  same  is  not  fit  to  be  confirmed 
by  her  majesty,  for  that  the  occasion  of  passing  the 

9 

bill  being  to  capacitate  the  churchwardens  of  the 
parish  of  Christ  Church,  in  Barbadoes,  to  take  an 
assignment  of  lands,  which  they  could  not  take, 
without  the  help  of  an  act,  not  being  a  corpora* 

Remark  of  sir  Peter  King^  ckitf-JMstice, 
*  Quttre, — ^Whether  any  occation  to  pray  this  direction  firom 
her  majesty  ? 

VOL.  II.  M 
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tion^  9XiA  fpf  which  purpose  the  act  was  reason* 
able,  this  act  does  enacts  that  aU  purchasers, 
Vddcr  the  churchwardensj  of  the  land,  so  to  be  con- 
veyed to  them,  by  the  serjeaat  of  arms»  who  had 
seized  the  lands^  pursuant  to  a  decree  of  the  court 
of  chancery  there,  shall  hold  and  eiyoy  the  same 
against  the  heirs,  executors,  administrators^  and 
assigns,  of  captain  John  WilUamSj,  who,  by  the  act, 
is  stated  to  hav^  devised  a  charity  of  60L  to  that 
parish,  and  the  cbi^rchwardens  whereof  had  ob* 
tained  a  decree  against  Richard  Williams^  his  ad* 
ministrator,  with  his  will  annexed,  for  payment  of 
the  same :  on  which  decree,  lands  of  inheritance 
of  the  said  John  Williams  had  been  seizedi  which 
X  take  to  be  unjust, for  that  it  does  i^ot  appear,  that 
the  tejstator  had  charged  his  real  estate  with  tiiajt 
legacy,  and  for  that  the  heir  of  the  testator  was  not 
made  a  party  in  that  suit,  and  has  a  right  to  con- 
trovert that  matter^  and  also  far  that  the  purchasers, 
under  the  churchwardens^  are  enacted  to  bold  and 
enjoy,,  against  the  assigns  of  John  Williams,  de- 
ceasedy  which  will  make  void  the  mortgages^  con- 
veyances, and  settlements,  madft  by  the  testator  in 
l)is  lifetime. 

Jcmmry  18, 17U.  Enw.  Nokthkt. 

(8.)  7%f  opinion  of  the  attorney  and  soUcitor-ger 
neral,  Vorke,  and  fFearg,  on  the  establishment  of  a 
court  ofcrimnaljurisdiotion,  in  the  Leeward  Islands. 

William  White,  an  inhabitant  of  the  island  of 
Spanish  To wn^  which  is  one  of  the  Leeward  Islands^ 


*    •   ^ 
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kilis  one  City  ther6  j  for  whiih  being  apprehen^^ 
by  the  gbveriiof  of  that  islaad;  he,  the  said  TlTh'ite, 
peiitioneii  iht  chiifgavtrrior  of  all  the  Leeward  htanis 
(ty  whoni  ali  coinmihlons  of  oyer  land  terminer^ 
mthih  that  gottrnrrienty  art  issued)  for  a  speedy 
tfidl  iri  Spanish  Torwn  ajoresaidy  or  if  that  could  not 
fie^  f^f  waint  of  proper  officers  in  that  island3  that 
he  might  b<e  sent  for  to  St.  Christopher's,  and  tried 
ffiere. 

Sj^ahlsh  Town  \i  an  island'  w^h^re  no  courfs  or 
6fficers'  are  a^ablis'bed  fo'i^  the  administration  of 
justice. 

The  cibief  governor,  therefore,  caused  the  saii 
White  to  Be  broii^ght  up  to  St.  Clinstopher's,  >frhere 
fie  vfiii  ekiatAilhe'cIf  before  four  of  his  mijesty*s  coun- 
cil thet-e,' &d  they  thinking  there  was  great  cause 
to' stispecV  thait  White  was  guilty  df  the  said  mur- 
^,*  the  sdVd' chief  governor  awarded' a  special  com- 
ittft^rotf  df  oyef  a'nd'ternilnei',  for  his  trial  in  St* 
Christophers,  4wrf  /Wi?e  has*  itrice  been  convicted  of 
iRe  ^urd^  df  Carif^  before  thds^  commissioners y  by 
df'Jur^  (ff  Si.  Cff/istoj^yr'ii  and  i*eceive3  s^htehc^ 
of  de&th  thefdiipon*: 

Th^WaVute,  ^  flte'hry' Vltl!  Reciting  that  per- 
sbtis,  upbi/  v^beiiient  5^l8|jii?ion  of  treasons  or  mur- 
dfe?,  iJ^iit^"  maby  tiniek'sent  for  to  divers  sH  I  res 
6tt\ih  vS^tA\  ah^  otheV  tK<?  king's  (fbminions,  to  be 
c2inSineir  before  th^  Irtti^'s  couricil  upon  their 
offences,  and  also  setting  forth  the  charge  of  the 
Cfoififtt,  a^\l  iiiWtivenieHcy^of^remayQ       such'sus* 

MS 
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pected  persons,  after  their  examination^  back  to 
the  places  where  the  offences  were  committed,  for 
trial,  &c.  enacts,  that  if  any  person  being  ^amined 
by  the  king's  council,  or  three  of  them,  upon  any 
manner  of  treasons,misprisions  of  treasons,  or  mur- 
ders, do  confess  any  such  offences,  or  that  the  said 
council,  or  three  of  them,  upon  such  examination, 
shall  think  any  persons  so  examined  to  be  vehe- 
mently suspected  of  any  treason,  misprision  of  trea^ 
son^  or  murder,  that  then,  in  every  Auch  case^by 
the  king's  commandment,  his  majesty^s  commission 
of  oyer  and  terminer,  under  his  great  seal,  shall  be 
made  by  the  chancellor  of  England^  to  such  per- 
sons, and  into  such  shires,  as  shall  be  named  and 
appointed  by  the  king,  for  the  speedy  trials  convict 
tion,  or  deliverance,  of  such  offenders ;  and  that,  in 
such  case,  no  challenge  for  the  shire  or  hundred 
shall  be  allowed:  which  statute,  though  it  be  re- 
pealed, by  the  1st  and  2d  P.  and  M.  as  to  treason; 
yet>  it  is  apprehended,  it  is  not  as  to  murder. 

Qiuerel, — Does  not  this  statute  make  such  anal- 
teration,  in  the  common  law,  and  so  enlarge  the 
king's  prerogative,  as  to  trials  in  murder,  a&  well  in 
his  colonies,  as  in  his  kingdom  of  England,  that  he 
may,  if  he  thinks  fit,  appoint  any  man  (charged 
with,  that  offence  in  any  of  his  colonies,  and  exr 
amined  as  the  act  directs)  to  be  tried  in  any  place 
there,  other  tban^  the  place  or  island,  where  the 
offence  was  committed  ? 

Quaere  2.— *If  such  pQwer  be  in  the  king,  can 
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that  pov^r  be  executed  by  his  governor  in  St. 
Christopher's,  who  is  expressly  einpowered,  by  his 
majesty's  commission,  to  erect  courts  of  justice,  and 
issue  commissions  of  oyer  and  terminer,  within 
this  government,  as  he  shall  think  fit;  and  can  a 
commission,  in  the  king's  name,  under  the  seal  of 
the  'Leeward  Islands,  and  an  examination  before 
the  king's  oouncil  there,  (who  are  actually  nomi- 
nated by  the  king,  and  by  his  instructions,  called 
his  council,)  he  taken  to  be  such  a  commission  and 
examination  as  is  meant  by,  or  comprehended 
within,'  the  ^ords  or  design  of  this  act  ? 

QiMiTe  3.— If  tiiis  commission,  in  this  case,  be 
not  warranted  by  the  statute,  is  it  not,  nevertheless, 
warranted  by  the  king's  prerogative  in  his  colo- 
nies, and.  well  supported  by  the  powers  supra^ 
whieb  bis  majesty,  by  his  commission,  has  given  to 
the  governor  of  St.  Christopher'^?  j  and^  upon  the 
whole  matter,  is  the  trial  and  conviction  of  White 
legal  or  not  ? 

To'qutere  1. — ^We  are  of  opinion,  that  the  statute 
of  99d  Henry  VIII.  cap.  23.  does  not  extwd  to  the 
plantations,  and  that  there  is  no  foundation,  from 
that'  act  of  parliament,  to  grant  special  commis-' 
sions '  of  oyer  and  terminer,  for  trial  of  offences, 
arising  out  of  the  cdony,  within  which  such  com- 
miteion  is  granted. 

To  quart  2. — This  question  depends  upon  the 
former^  and  h  answered  under  that. 

rc^yiMPrtfa.-s— ThelegiJityofthe  commission  upon* 


which  White  w^  tried,  wjiU  ^?Pf  »d  ^on  th.?  QQfl- 
stitution  of  the  ^Qveri»m?p^  9.(  tbcj  Lee?i^^d  J[«l9fif^» 
and  the  juri^ciiciion  gf  the  gour.^;  qi^j^i^dicMure  in 

•  ^t^hristopt^^^^^^  i%  nQlj  f^cifi^t^jr  stated, 
so  aV  to  eqa^k^  us^  t^^  g\v?^  a^y  9^t^^  9Pi»i9.ft 
thereupon.  If  tlje  i|^^|R^  Ql^S^^^isb  Town  is  d^- 
pendent,  as  to  its^  goverqn^^nt,  on  St  Christopher^ 
and  crinoes  commUt^  in  th^  fpi]?^?^  9^^i ^>  ^Qi^ 
l)ave  usually  h^^en.,  triqd  by.  ^ompissjonefs  of  pyer 
2jnd  terpin^r  i^^  t^^.  ^/itt^r,  then  w^e  f  qqc^^e  tlMS; 
commission  wsus  well  lyarrtint^ej^,  ancL  tb^  trial  ^nd 
conviction  were  le^aj^  ifk  C.3(|e  therQ  be  no  other 
objection  9)^e^iqst  t^eio ;  t)Ut  if  ci;iipci|.  cpinmitted 
in  Spanish  Town  ^^qnot^  ^7,^^  l«ws  ofjt^at  gq- 
Terain^nt,  l^  8.0,  tric;^  ii^  St^  Cfaristqpher's*  thea  tbi& 
(^nmjs^itjp,  ^d  t^e  proiceediqgs  tlfer^Hon,  w/ere 

•  '^ll'?!*-  ^^^  ^Pw4  there,  Ijeii^g  np  s^^j  WUttg.  ojj 
jjistic(e,  in  iSpanish  Town,  we  ap^qt^eqi),  t^f ,  safest 
method  of  bringing  White  to  jusj^ce.  is  t^-^^d.hio). 
over  into  England  to  be  examined  bef^i^,^. privy, 
cpunci  I ,  accord^  ng  to  th^  s|^J^  ^fH.  If^l^/^  VIII. 
lyl^ereupon  a  sj)e,ciaj  commifjSi^on,  oi^  c^^.  lyn^^ter- 
mine^  may  be  issu'e^,  t^p^er,  tji?,^ftt,se^.<jfXSrfl||t, 
Britain,  for.  tryipg  t^j^  ppnp^W^t.  tp,  t^e,<}iii^9flS. 
of  that  act ;  Ijut  astl^.i5|^^l^^jal;ts5d^,t^titjkgrfi»fc 
trouble,  i(  the  g<)v^r^9r^  ha^^ ^ftM»Qfity.  by.lya^Aom- 
mission  and  instructions  to  erect  cojiy^  tft^^Jf^Vlh,. 
stitute  officers  of  ju^g^  in,  Sj^pifih.. 'i<«»,  J*d 
there  are  sufficients  in^n^tpnts  jvjthi^  %lff^  inimi* 
qualified  to  serye  u^,  %,  &^i  mijgmJyU  i 
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then,  we  aj|>pr6h^nd,  the  governor  may  grant  a 
commission  of  oyer  attd  terminer^  and  appoint  pro- 
per officers  for  summoning  jnries,  and  otfier  pur- 
poses,  in  order  to  the  trying  of  the  prisoner  wil^in 
Spanish  Town. 

December  18,  1725.  P.  Yohkb. 

C,  Wearg. 

(4.)  The  opinion  tfthe  attomey^general  Murray^ 
on  tke  Jurisdiction  of  the  Jamaica  courts. 

To  the  right  bon.  the  lords  commissioners  fof 
trade  and  p}ai!itations. 

May  it  please  your  lordships. 

In  pursuance  of  your  lordships'  desire,  signi^ed 
to  me  by  a  letter  from  Mr.  Pownail,  bearing  date 
flie  SSd  of  May  lasf,  inclosing  a  copy  of  a  letter 
from  Mr.  Knowles,  governor  of  Jamaica,  acqnainf- 
ing  your  lordships  that  Mr.  Morse,  one  x>f  the  as« 
sistant  judges  there,  bad  he)d  a  court  of  n»i  prm^, 
itr  the  parish  of  Westmorland,  by  his  ownf  autho- 
fify ;  together  with  the  copy  of  an' act  passed  in  the 
island  of  Jamaica,  in  December,  1751,  intitled, 
**  an  act,  appointing  commissioners  of  nisi  prius, 
atid  enlarging  the  jurisdiction  of  justices  of  the 
peace  in  matters  of  debt,"  and  desiring  my  opi- 
nion whether  Mr.  Morse  had  any  power  to  hold  a 
court  of  nisi  priusy  and  to  hear  and  determine' 
Cailses  thereid,  without  a  commission  from  his  ma« 
'  jesty;  if  not,  what  punishments  is  he  liable  to,  and' 
what  will  be  the*  proper  method  of  proceeding 
againsf  him :  And  also* by  his'letter  of  the^aist  in^. 
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stant,  inclosing  another  letter  from  Mr.  Knowles^ 
governor  of  Jamaica,  acquainting  your  lordships 
tb^^t  he  had  ordered  the  attorney-geiieral  of  the 
island  to  prosecute  Mr.  Morse,  for  having  held  a 
court  ofnisipriusy  without  his  majesty's  cornmission^ 
and  inclosing  a  copy  of  the  proceedings  of  the 
court  thereupon,  and  to  acquaint  me,  that  al^  this 
affair  has  occasioned  n>uch  heat,  and  disturbance, 
in  the  island,  and  your  Jordships  are  preparinj^to 
virrite  to  Mr.  Knowles  thereupon,  your  lordships 
beg  the  favour  of  my  opinion  upon  the  case,  stated^ 
in  his  former  letter  upon  this  subject,  as  soon  as  I 
conveniently  can;  all  which  papers  are  herewith 
returned:  I  have  taken  the  matter  into  consider-^ 
ation,  and  am  of  opinion,  that  Mr.  Morse  had  no 
authority,  by  the  words  or  meaning  ^f  the  said  act, 
passed  in  Janlaica,  to  hold  a  court  «of  nUi  priu^, 
and  to  hear  and  determine  causes  therein,  without 
a  commission  from  his  majesty.  The  said  act  ex- 
pressly says,  any  of  the  justices  of  the  supreine 
court  of  judicature  to  be  appointed  by  a  commission 
under  I  fie  broad  seal. 

It  refers  their  jurisdiction  to  that  of  justices  of 
assize,  and  nisi  prius,  in  England,  under  the  l3th 
of  Edward  I.  and  other  laws.  Now,  justices  of 
assize,  and  nisi  pritis,  in  England,  derive  their  au- 
thority from  the  king's  commission,  and  never  act 
without. 

In  that  part  of  the  act,  which  giv6s  power  to  en*- 
ter  up  judgments  by  default,  the  actions  are  de- 
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scribed  to  be  suchas*are  triable  la  the  country, 
upon  the  commissions  hereinbefore  mentioned. 

The  power  given  by  the  said  act  is  plainly 
copied  ffom  the  case '  of  justices  of  niH  prius  in 
England,  who  act  by  commission,  and  has  no  rela- 
tion to  that  authority,  which  is  given  to  the .  two 
chief  justices,  and  chief  baron,  by  an  act  passed  the 
18th  of  Elizabeth. 

.  If^Mr.  Morse  acted  igqprantly,  and  from  a  mis-> 
apprehension,  and*  misconstruction  of  the  act,  I 
think  he  is  not  liable  to  a  criminal  prosecution,  for 
a-bare«rror  of  judgment,  in  respeet  to  hisjurisdic^ 
tion.    ' 

.  If  he  acted,  seditiously,  in  contempt  of  the.  king's 
authority,  and  in  d^ance  of  law,  1  think  he  was, 
and  is,  liable  to  be  prosecuted,  by  information,  al 
for  a  misdemeanor  -,  but  in  every  light,  I  appre* 
h^d,  the  court  has  done  wrong,  in  refusing  to  issue 
process  upon  the  information^  filed  by  the  attorney*^ 
general,  and  taking  upon  themselves,  as  it  were  er 
^ci0,  to  judge  of  the  information,  and  to  quash  it, 
not  for  ^ny  irregularity,  but  upon  the  merits. 

June  24,  1754.  W.  Murrat. 

i  {5.)  The  opinion  of  the  attorney  and  solicitor^  Ry* 
der^  and  Murray  ^  on  the  jurisdiction  of  the  Bermuda 
courts. 

To  the  right  hon*  the  lords  commissioners  for 
trade  and  plantations. 

May  it  please  your  lordships. 

In  pursuance  of  your  lordships*  desire,  .signified 
lo  us  by  Mr.  Hill,  in  his  letter  of  the  8th  of  De- 
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cembe?Ja0t/  inclo^ipg  letters  ^nd  papers  received 
frotoi  William  jPopple,  edq.  his  majesjy^s  governor 
of  the  Bermuda  Islands,  (which  are  herewith  re« 
ttirBed))  lufid  desiring  our  opiniojp  upon  the  caees 
therein  stated :  with  respeet  to  the  09^  stated  hj 
the  chief  Mid  assistant  judfge  of  the  king's  bench, 

•  in.|he  Bermuda  islands^  we  have  taken  it  into  con- 
.sid^ration,  with  the  several  guaries  subjoined, 

.  »  As  to  the  first  ^v^re/ve  are  of  opinion,  tliat  the 
fudges  of  the  king's  bench  had*feK  power  to  issae 

'  tbeirrprecept  td  the  freeholders^  and  compd  them 
to  execute  it  in  fhe^ease  put,  of  a;  justice  (Jf  placer 
resigning^  notwithstandix^g  thatparticular  instance 
is  not  mentioned  in  the  eiiumecation,  the  plain  in- 
teat  of  the  act,  in  that  part  of  it,  which  is  referred 
to,  being  to  supply  the  want  of  a  justice  of  peace, 
where  that  might  happen,  from'  whajtsoever  canse, 
that  want  might  arise ;  nor  are  the  words  incapoMe 
6f  thai  p^eoise.  construction,  the  word  inability  of 
anyjustioe  of  peace  being*  equally  applicable,  erea 
in  a  proper  sense,  to  the  case  <^  a  justice,  Who  dik^ 
ableS'bknBelf  by  resignation^  as  to  that  dP  one  dis- 
abled- by  apy  other  mean& 

As  to  the  secondj  and  third  quikriesy  w&  are-  <rf 
epimon,  that  the  freeholders,  to  whom  the  preoe^ 
was  directed,  were  guilty  of  a  contempt  of  rflie 
court  in  disobeying  it^  alid  may  be  punisbec^  in  a 
summary  way  by*order  or  rule  of  courts  with-  fin* 
and  imprisonment).  Though  this  method'  i»  pro- 
per to  be  taken  to  support  the  authority  of  the 
court,  yet  we  think  the  court  might*  hayfe  prb» 


ceeded«  to  bear  the  cause$j-»nd  impanher  juries^ 
oi^t  of  such  as  were  returned,  accor(Iir)g  to  the  act^  '• 
aod,  therefor-e,  were  under  n6  necessity  ol  oresct- 
ing  that  delay  to  the  suitors,  which  must  have  atrose  • 
from  %\\e  adjournment/ till  this  fioint  on  the  con^ 
struc  tioa  of  tlie  act  could,  be  settled.  We  ment?t>n 
Heis  in  order  to  prevent  the  ill  eonsequenc?,  for-  the 
future,  of  sudh  delays, mu  case,  hy  any* accident,     ^ 
doeTeturns  should  not  be  mad^  of  iuporst  hereafter, 
which,  we  thinks  shc^uld  not  stop  the  course  of  j[as« 
tioe,  m  case  there  are,  on  the  whole,  jurors  suf- 
ficienMbr  the  business  .of  the^ourt* 

.  Witfi  respect  td  the  case  and  quwries^  stated  by 
governor  Popple,  in  his  iejtter  of  thfe  8th  of  July, 
YiAQ.  There  ase  four  quame9  wiiich  he  makes:  to 
tbe  two  fi»st;  v^t  are  of  opinion,  that  bdlfa  thV 
wbble  acts,  in*  the  timea^  of  governor  Pitt,  and  thie* 
preseni  govepuQit'^s  brother,  are  determined;  ^and 
each  ceased  or  expired  on  the  determination  of 
the  government  of  the  respective  governors^  in 
wfaos^  times  those  laws  were  made;  to  the 
third]  and  foiirib  quiBrieSy  we  think  as<  the  conn* 
tsy  hiLd.  the  benefit  du  the  free  enjoyment  of 
t&e  fishery,  thSy  ought,  during  the  years  of  that 
enJoyiHent^  to  make  good>  the  one  hundred  pounds 
sterjtng.  a^year  to.  governor  Popple.  The  m^dliod' 
cfi relief  is,  by  his  mafesty's  reconmending  it' to. 
ikeir  assembly.  •  r        ^ 

April  l^  i76Qj  D  RruER. 

Wl  MUBBAY; 
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(6.)  Afr.  Lamb's  opiniou  on  the  courts  of  Smth 
Carolina. 

* 

To  the  right  bon.  the  lords  commissioners  for 
trade  and  plantations. 
My  lords. 

In  pursuance  of  your  lordships'  commtods,  sig- 
nified to  me  by  Mr.  Hill's  letter,  of  the  l7th  of 
October,  J  747,  I  hav^  perused  and  Considered  the 
following  act,  passed  in  South  Carolina  in  June, 
1747,  intitled,  f'  an  act  to  eIhpo^(er  two  justices, 
and  three  freeholders,  or  a  majority  of  tb^m,  to  de- 
termine in  all  actions  of  debt,  where  the  wMbev  in 
dispute  doth  not  exceed,  twenty  pounds  Surre^t 
money,  which  is  now  equal  to  four*  pounds  ptoela-, 
mation  money,  a^d  is  not  more  than  seventy-five 
pounds*  current  money,  which. is  equal  to  fifteen 
pounds  proclamation  money/' 

Siiice  this  act  has  been  under  my  consideration, 
I  'have  been  attended  by  the  provost-marshal  of' 
this  province,  on  behalf  of  himself,  and  other  patent 
officers  there,  who  have  petitioned  against  the  pass-  • 
ing  this  act,  and  I  have  heard  their  several  objec* 
tipjns  thereto,  and  also  bav^  heard  the  agent  of  the 
said  province  in  support  of  the  sai<^  act,  and  shall 
here  represent  to  your  lordships  in  what  light  this 
act. appears  to  me.    I  find,  that  in. the  year  1693| 
an,  act  passied  in  j;bi3  province,  intitled,  ^^  an.act* 
for  the  trial  of  smaU  and  mean  causes,  wherein  one- 

» 

or  more  jusjtices  of  the  peace  were .  empowered  to 
detero^ne  actions  not  exceeding  forty  shillings 
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current'  money^  which  was  to  continue  for  two 
years/'  This  act  was  afterwards  revived,  frcwi 
time  to  time,  and  in  1712,  was;  by  an  act,  made 
perpetual  3  and  in  1721,  an  act  passed  wherein  one 
justice  of  the  peace  was  empowered  to  determine 
actions  not  exceeding  ten  pounds  current  money, 
or  forty  shillings  sterling.  This  act  was  repealed 
in  1726,  and  an  act  then  passed,  whereiQ  one  jus- 
tice of  the  peace  was  empowered  to  det^rmin^  ac- 
tions not  exceeding  twenty  pounds  current  moneys 
and  there «re  fees  appointed  in  these  acts  for  the 
justice^  and  other  officers,  for  the' execution  of  the 
saptie.  Thus  these  acts  stood  till  June,  1747,  when 
the -act  no.w  under  reference  to  me  passed;  and  I 
fin4  this  act  to  be,  in  many  respects,  different  from 
tb^  former  acts,  and  that  there  are  many  good  and 
prpper  clauses  inserted,  supposing  that  the  founda* 
tion  of  the  act  was  proper ;  but  it  must  first  be 
considered,  whether  the  same  reason  will  hold  for 
90  summary  a  way  of  determining  actions,  not  ex- 
ceeding twenty  pounds  currency,  as  the  law  stood 
before,  as  for  'SO  large  a  sum  as  seventy-five  pounds 
currency,  which  has  beeiv  represented  to  me  to  be 
equal  to  twelve  pounds  sterling,  which  is  a  large 
sum,  iA  that  country,  and  the  greatest  part  of  Che 
-actions  are  within  that  sum.  At  present,  the  king's 
court' of  common  pleas,  by  juries,  determine  these 
actions,  as  they  do  here  3  but  1^  this  act,  actions 
vrithin  that  sum  wfll  not  be  cognizable  there,  but 
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only  before  ti^c^  justices  arid  three  freeholders,  or 
the  majority  of  them.  Thfe  is,  ontfbubtedly,  a 
greaft  power  Jnn^ested  irt  such  a  judicatdre,  and 
iftore  so^  Ivheft  by  this  acf  one  justice  is  empowered 
to  make  thfe  whole  courts  b[y  summoning  any  oth^r 
justice*,  ind  tiny  iHt^t  freehoWers  he  thinks  proper; 
and  this  Would  befui^ther  liable  to  the  gredtest  ob- 
jection, ^as  tfie're  not,  by  this  act,  liberty  to  Ap- 
peal from  any  judgment  to  the  court  of  common 
plea^.  This  kind  of  judicature  originally  aros^',  I 
imagine,  from  the  court  of  conscience  4n  the  city 
of  London,  which  was  at  first  confined  ta  forty 
shillings,  and  n6w  continues  the  sam^;*  but  this 
has  been,  as  appears  before^  increasing  ftotn  time 
to  time,  and  was^  as  I  am  informed,  attempted  to  be 
carried  rtitieh  highfer  than  by  this  acl.  At  present, 
the  execution  of  all  process,  Upon  the^  actions^  xi 
by  the  prordst^morsbal  or  his  deputy,  #ho  is  sin 
offioer  by  patent  from  the  cro^n,  and  gives  s^u^ 
rity,  and  acts  in  th^  same  capa6ity  a»  slierifis  Ai 
here;  but  by  this  act,  that  pait  is  throwli  into  the 
hands  o(  the'  constable,  who  is  to  levy  all  moneJT 
upoil  executions,  and  tapay  it  ovef  to  the  justiW 
of  the  peate,  wb<>  is  to  pa=y  it  t6  the'  jilafritlff; 
This  appeiars  to  me  to  be  liable  to  dbjectltfns,  Oii 
account  of  the  safBciency  of  the  pers6ns  iti^Whosd- 
hands  the  money  is*  td  cdmti  upoti'  th^i^-  a^^tions; 
who  give  no  security,  and  the  difficulty  of  recovepi 
iiig  the  same  from  them ;  and  I-  beg  lea^  to  obi 
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serve,  that  there  is  no  exceptions  of  debts  dae  tp 
the  crown  within  the  compass  of  this  sum^  whic^i 
must  also  be  levied  by  the  constable,  and  not  by 
the  king's  officer.  There  have  been  many  objec- 
tions laid  bdbre  me,  as  to  the  impracticability  of 
executing  this  act,  and  the  hardships  of  the  present 
patent  oificers,.who  will  be  deprived  of  their  profit, 
by  the  business,  from  which  their  fees  arise,  being 
diverted  to  another  channel  >  but  to  that  it  lAs 
been,  and,  I  thinks  may  be,  answered,  that  their 
fees  are  not,  by  this  act,  given  to  any  other  per- 
sons, n#r  are  they  l^sened,  and  if^  it  be  necessary 
for  the  public  good  that  such  ajudicature,  as  it. 
intended  by  this  act,  should  be  erected,  that  pr^ 
vate  advantages  of  the  officers  ought  not  to  inter- 
fere* I  shall  omit  the  many  things,  that  have  been 
^Qggested  to  me^  for  and  against  this  act»  as  I  think 
the  two  points  upon  which  this  act  is  to  be  deter- 
mined is  before  mentioned,  a^d  am  of  opinion, 
that  what  is  alleged  in  the  preamble  of  this  act 
(which  is  the  same  as  was  in  the  first  act  of  1692, 
for  forty  shillings  currency)  should  be  fully  proved* 
Ifefare  the  same  should  pass  into  a  law,  whereby 
the  trial  of  such  actions,  in  the  king's  court  of  com- 
moxk  pleas,  hyjuries,  are  taken  away,  and  put  into 
s^ch  a  petty  court  of  judicature;  and  that  the 
officer,  upder  such  court,  to  execute  the  process, 
3hould  he,  of  sufficiency  to  answer  to  the  king,  as 
well  as  the  subject,  for  his  behaviour.  This  act 
tofi^  plflupe^.tQun^fttely  from  the  passing,,  and  is  to 
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continue  five  years,  and  there  is  no  clause  suspend- 
ing the  execution  thereof  till  approved  pursuant  to 
the  governor's  instructions. 

Lincoln^ s  Inn,  Jan.  SO,  1747*       Mat.  Lamb. 

(7.)  0?i  the  court  of  chancery^  in  Barbadoes,  by 
the  attorney-general  Northey. 

To  the  right  honorable  the  lords  commissioners 
for  trade  and  plantations. 

May  it  please  your  lordships. 

In  obedience  to  your  lordships'  commands,  sig- 
nified to  me  by  Mr.  Popple,  I  have  considered  of 
the  annexed  petition  of  Mr.  lliomas  Maycock,and 
have  heard  him,  and  also  the  agents  for  the  island  of 
Barbadbes^  who  desired  to  be  heard^  concerning  the 
same,  and  who  allege,  that  without  time  be  allowed 
them  to  send  to  the  island  of  Barbadoes,  for  au- 
thentic  accounts  of  the  proceedings  of  the  court  of 
chancery,  complained  of  by  the  petition,  they  can- 
not give  any  answer  to  those  complaints,  and  Mn 
Maycock  hath  produced  to  me  the  affidavits  here- 
unto annexed,  to  prove  the  matters  suggested  in 
his  petition  ;  on  perusal  of  which,  and  the  petition^ 
it  seenfs  to  me  the  petitioner  hath  been  hardly  dealt 
with,  if  what  is  sworn  be  true  j  for  by  the  course 
of  courts  of  equity  in  England,  if  the  defendant, 
being  served  with  process  to  appear,  is  in  contempt 
for  not  appearing,  and  the  processes  of  contempt 
have  been  carried  to  a  sequestration,  the  defendant 
appearing,  by  his  attorney,  and  paying  the  costs 
the  plaintiflF  hath  been  at  iaprosecutm^tm'such 
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contempt.  Hat  ^eque^ation;  ixA  atf  otnef  prdcess; 
fbtAiddd  on  iuchcbnten^iit;  {stb'be^t  asfdi^,  an^ttiii 
defeadaUt  bath  righi^  !f  absent'  a^  dists^ncd  /^ta&  t'h€ 
plate  where  the^coiibt  is  hoTaeA^- to  have  ac^ommis- 
sion  to  take  his  ansWei^.  In'  this  6as6,  if  appears 
by  the  petition  and  aitidavks;  that  thd  attbriiiefs  of 
the  diifendant  did  desire  to  appear  Ifor  biih/and  ttie 
affidavit  is,  that  th&  costs  Were  oBerra  io'be  paicL 
but  the  attoraies  prayed  to  be  ftist3e*^piatrti^s  to  the 
suit;  whicli  dbtild '  n6f  b^ ;'  for  \t%b',  \i&  piiinfii^ 
wtmld  have  bten  deprived  of  the' discovery  H?*  Had 
a  right  to  have  frOtn  the  defehdltiOi  Dy'fiis  oaiti,  out 
thefy  shduld  hafe  appeared  for  hini,  ana  prayed' a 
4^ommi^^iod  to  take  his' answer,  which  I  do  not  ob- 
serves Wafe  don'e ;  yet  it  is  alleged  %'tlie  petiUoher, 
that'  the  prayer  tb'havd.  the  atttornies  niade  parties 
is,  adcotdlng't6*  th^' constant  practice 'of  ^e  istahdsl' 
where  the  parties  themselves  are  absent. '  But  the 
defetidknt^  ought  to  have  been' ad iiiiiled*  to  appear 
by  attorney,  and  was  not  bound  to  appear  ihper- 
son,  as  it  is  Sworn  wa^  insisted' on.'  This,  however, 
is  biit  the  fott,  as'  it  is  stated  by  one  sidej  the 
other  not  having  had  opportunity  to  be  heard,  and, 
for  that  reason,  I  am  of  opinion  her  majesty  will 
riot  be  advised,  to  riiate  any  such  order,  for  the  peti- 
tionees'relief,  as  is  prayed  by  the  petition;  besides, 
it  is  not  usuai,  fbr'h^  majesty,  to  interpose  in  caiises^ 
l&etweenparty  and  party,  dfepending  in  her  majesty's 
courts  of  jjiisAde,  by  giWrtg  directioiisi  in  what  man-^ 
Iter  tKe  jtKfgcAs'df  sfdctf  ccrttfts*sharf*prD<iee(l  tlierein* 

VOL.  ii.  K 
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nor  Mrill  it  be  i^opert  fpr  ^^t  when  there  shall  be 
fin  appeal  from  the  final  decree,  in  such  causes^  the 
same^  and  all  the  proceedings  therein^  are  to  be  laid 
before  her  majesty^  ior  her  royal  determination 
thereon :  yet  on  the  hard  circumstances  ofihe  petir 

• 

tinner's  case^  appearing  by  the  annes^ed  affidavits^ 
and  for  that  it  hath  been  admitted,  by  the  agents  for 
the  island  of  Barbadoesj  that  the  manner  of  pro« 
ceeding^  in  this  cas^  is  new,  aqd  what  hath  not  been 
often^  if  at  all^  used^  in  that  island,  I  submit  it  to 
your  lordships'  consideration,  whether  a  copy  of  the 
petition  may  not  properly  be  transmitted  to  the 
governor  pf  that  island,  with  an  account  of  the 
course  of.  proceeding  of  courts  of  e^uity^  in  £ng« 
land,  in  case  of  contempts,  and  how  the  same  have 
been  here  discharged,  directing  the  governor  to  see 
that  justice  be  done  the  petitioner  if  it  hath  been 
denied  him  hitherto.  / 

December  Qi  1705.  Edw.  NoETHer* 

(8.)  The  opinion  of  Mr.  Jachen,  an  the  power  qf 
the  gaoernorsy  as  chanceUorSy  ever  idiots. 

.To  the  right  honorable  the  lords  commissioners 
for  trade  and  plantations. 

May  it  piease  your  lordships^ 
.  In  humble  obedience  to  your  locdships'  com* 
mands,  signified  to  me  by  Mr.  Pownall,  by  his  letter 
of  the  10th  of  December  last,  I  bav^  prepared  the 
draught  of  a  clause,  giving  to  the  governors  of  the 
plantations,  as  chancellors,  the  necessary  power  to 
issue  commissioob  for  thfi  care  mid  custody  of 


f  1 

and  lQtl«iicfl^  agreeahle  tfl^  th«  usagQy.vM^r 
practice  of  this  kiogdoin..  - !    j 

And  wh^eas  it  bebBget,h  to  w>  iir  rig^  c^ 
«iir  royal  prerogative^  to  bairei  the^  c^o^K  ^ 
44iotS5  and  dieir  estates,  and  to  takii^.tb6|.(rffi|{^ 
thereof  to  our  own  use>  finding  them,  n^cgi^ariia^^ 
and  also  to  provide  for  the  caatody  of  )ij^tic9/asi{^ 
Ijbeir  estates,  without  taking  the  prpfitft^  .th«r«%S^ 
to  oar  own  use :  and  whereas  whil^  -  sftp^  'Vl^% 
and  lanakics^  and  thdr.  estates^  reii)aii^vui»<i9r<mil' 
immediate  care,  great  trouble aB^oh.aisg9stn^'#riflifj 
te  such  as  fkaSk  have  occasion  te^  r(«Qrt  MHl<>  rUfrCW: 
directions,  respecting  such,  idiots,  and  l^natfoii^'  Mfi, 
their  estates';  and  considering  .that  wrifevpf; inquiry 
of  idiots  and  lunatics  are  to  i$siie  Oultof  (^r^B^e* 
ral  coorti^  of  chancery^  a»  well  iilt  our  piH>Tin«6ftr  yi^ 
America,  as  within  this  our  kingdom/rfppe<;t{vely» 
and  the  inquisitions  thereupon  take%  ave  ar^jturna- 
ble  in  those  courts,  we  have  thought^  £it  to  ;i9|;f  m^t^ 
you  with  the  c^re  and  coolniitment  of  the  custodjk 
of  the  said  idiots  and  lunatics  aufd  their  estfttas^t 
and  we  do  by  these  presents  git^  and,  gr^nV  iwto^ 
you  full  power  and  authority,  without  Qfcpef^iis^ 
any  further  special  warrant  fron^  us,,  from  tiine'tos 
time,  to  give  order  and  warrant  for  the  preparipf 
of  grants  of  the  custodies  of  such  idiots  f  nd  }una«} 
tics,  and  their  estates,  as  are»  or  shall  bej^  fomid.hy 
inquisitions  theroof,  takonor  to  be  tak^,  and  re* 
turnable  into  oiir  court  of  chancery;  and  thereupon 
to  make  and  pas»  grai^  and  commitments  iwider 
our  great  qeal  of  our  province  of  -^^r-r-j  o^  \\i^  C|is- 
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t##lte<<if  ailand  etery  such  idiots  and  lunatS^Si  and! 
their  estates^  to  such  person  or  j^rsons^,  stiitors  iai 
tbat  behalf,  as  according  to  the  rules  of  law,  and  the 
hm  and  practice,  in  the  tike  cases,  yoa  shall  judge* 
jlieet  Ibr  that  trust ;  the  said  grants  and^  cooimit* 
mentt  to  be  made»  in  such  manifier  aad  fomv,  or  av 
aearly  as  may  be,  as  hath  been  heretofore  used  aiid^ 
aeefostovnod;  making  the  same  under  the  great  seal' 
afi  Oi«at  Britain,  and  to  cohtain'suchapt  and  cpn*^ 
iiMtietti  otN^MJtM^  provisions,  and  agneem^MMs,  ^» 
t&o  p9M  df  thd  i^ommittees  and  grantees^  ti^-  be  pe»* 
iiMnMd,  aiid  sudi  sMurity  to  be  \>j  them  given,  as^ 
shaf  be  requisite  aiid  needftiL 

lUh  Jmiy^  ^11%.  Rdw  J^A^KsofT* 

(9s)  A* seeemi^  opinion  ofihesame  km^ef^on  the* 
mmenibjeci^  iw  a  tetter  t&  the  seeretaty  oftk^b&ar4. 

Beak' Sir. 
'  This  aecompaniesitiM*  draught  of  a  clause^  to- be 
inserted  in  the  commissionB  of  governors  in  the  plants 
aftions,  reqpeeting  lunatics,  &c»  Itis very  nearly 
the  same  m  the^  warrant  under  which  the  cban* 
otters'  of  Gneat  Britain  act ;  which  I  tiiought  ad« 
#Mible  (having  at  first  framed  it  in  words  more 
difierent)^  because  the  care  and  custody  of  lunatics, 
Jle.  under  a  known  instrument  (many  years  acted 
under  in  this  kingdom)  is  more  Ukely  to  be  agreea- 
bUto  tki  magi  ami  practice  qfthe  realm,  than  under 
any  seixrf'words  newly  devised.  The  alterations  I* 
hare  therefore  made>  are  only  to  suit  the  clause-  to 
that  in  which  the  two  countries  ditt^. 

13ie  wactaot  of  the  Inng  to  the  ehanee^r>  asttgn» 


Ms-pufifeedy  of  the  great  setl,  as  tiie  reMoa  Wi^jr-tlit 
fuiihprit y  is  delegated  to  him ;  that  reason  is  pre^ 
served  in  the  draught  I  send  yoii»  and  so  far  liit 
fooimissien  containing  such  a  clause  will  give  the 
^wer  te  the  governor  as  chancellor  (or  as  president 
of  the  Qoart  of  chancery  in  celonies  where  he  is  ser) 
bm  't  «a^not  be  more  incorporated  into  the  ofioe 
of  chancellor,  as  I  conceive,  hecatise  neither  the 
erasraat,  ia  England,  nor  the  commission  io  the  €0« 
ladies  does  or  should  confer  a  jadieial  aiitherit;yf 
Ihat^  ihachaaeeUor  had  before  jn  caatler^  of  eqoifef^ 
aii4  the  conits  of  law,  in  matters  of  eonunon  law^ 
Hn  the  case  of  lunatics  ajsd  their  estates,  as  weU 
as  in  the  case  of  all  others*  The  warrant  in  Eog^ 
Ismdp  therefore,  I  think,  only. gives  powera^of 4tfi8»» 
mstntioH  d[ji4  mmmgimenU  Aod  for  that  pvu^ose 
puts  the  chancellor  in  the  place  of  the  kiog*  If  a 
•qoestioo  io  law  or  equity  arises,  that  question  can 
only  be  decided  by  a  bill  or  action,  unless  it  be  # 
(fuestiea  tietween  the  Inoatic  and  his  commtte^ 
•which  khe  lenatio  himself  foold  have  decid^  ha4 
Jie  ei^oy  ed  the  ose  of  his  senMS,  These  too  aheuU 
hethehotiodbi'Of  the  govemor^s  power  i  and  I  bMC^ 
4heMfore,  chosen  the  expressioa  of  aa  instraoieDi^ 
Ahe  foroe^  and  effiMSt,  ef  which  have  been  long  M» 
per^beeo* 

.  i&tk  Jufy.  Rica*  Jacksok* 

(10.)  Thr  0pimhn  ^  tke  aU^m^  and 
Rj/det  md  Strange^  ^n  the  erecting  (tf  a  ct 
fgckefuer  in  tke  colomes. 

Qmert  1.  Whether  the  erown  has  by  the 


^tive  t  powefr  lo  erect  a  court  of  exchequer  in 
/South  Carolma;  and  in  what  manner  such  court 
%hbuld  be  erected  ?  We  are  of  opinion,  that  the 
t)rb\frh  has,  by  the  prerogative,  power  to  erect  a 
5court  of  exchequer,  in  South  Carolina,  which  may 
be  done,  by  letters  patent,  under  the  seal  of  the  pro* 
^noe,%y  virtue  of  his  majesty's  commission  to  the 
%overtior  for  that  purpose.' 

••'  *?:  What  powers  acburt  so  established  wHl  havef 
?whetber  tbey  will  extend  as  far  as  the  court  of  ex* 
chequer  in  England;  and  whether  the  proceedings 
therein  should  be  the  same  as  iki  England?  We  ar^ 

t     a 

rjf  opinion  that  his  majesty  may  «rect  a  court  of 
T&ccheqtier  in  South  Carolina,  with  the  same  powert^ 
•sas  the  court  df  exchequer  here  has :  we  think  the 
proceedings  in  such  new  erected  court  should  be 
^agreeable,  as  neat  as  may  be,  to  the  practice  here. 
^5.'  Whether  the  governor,  by  his  cbmmissibn  or 
fnstructions,  be' sufficiently  empowered  to  appoint  it 
"Chief  baroti ;  and  in  whatteanner  such  chief  baroft 
Should  be  appointed?  We  think  the  general  power 
of  erecSting  courts  of  justice,  as  given  by  the  com* 
mission  to  Mr.  Horsey,  would'  be  suiicient  to  au* 
tihiorizehim  to  appoint  a  chief  bslron  $  but  as  by  the 
^^h  instruction  the  crowft  seems  to  reserve  to 
itself  the  consideration,  whether  a  standing  oourtof 
exchequer  ^hduH  be  erected  or  not,  and  as  doubts 
have  arose,  in  the  province^  touching  the^aathoiJity 
of  the*  present  x*hief'  baron,  we  conceive  it  is  n<*t 
advisable  to  rest  the  authority  of  erecting  sueli 
Xourt  and  appointing  tlie  chief  baron  on  1;he  fvom 


«nu(tteiMm*.}        Emtient  Laa/jfer*,  171 

sent  commission  and  instnictions^  baf  yet  it  n^nldbe 
more  proper  (if  his  majesty  shall  be  so  pleased)^  by 
a  special  commission  to  his  governor,  to  authorize 
the  establishment  of  such  a  court  and  the  constitup 
tion  of  the  chief  baron  and  other  officers  of  it 
12M  June,  17S8.  J.  Strakob. 

D.  Rtdeb. 

(11.)  TTie  attomcy-^enerat  Northejfs  opinion^  an 
un  act  of  the  Barbadaes  assembly  to  dock  the  entaU 
cf  an  estate^ 

To  the  right  hon«  the  lords  commissioners  fi>t 
trade  and  plantations. 

May  it  please  your  lordships. 

In  obedience  to  your  lordships'  commands,  signi- 
ited  to  me  by  Mr.  Popple,  I  have  considered  of 
the  enclosed  act^  passed  in  Barbadoes,  intitled,  ^'  an 
act,  to  dock  the  entail  of  Mount  Lucie  plantation^ 
and  other,  the  estate,  in  this  island,  of  John  Lucie 
Blackman,  esq,  and  to  vest  the  same  in  the  said 
John  Lucie  Blackman,  in  fee  simple,'*  which  act 
hath  Iain  with  me  since  the  l6th  of  February  lastj 
because  I  could  not  procure  a  sight  of  the  wills 
therein  mentioned,  but  having  now  seen  and  perus- 
ed the  same,  I  have  no  objection  against  the  said 
act^  but  am  of  opinion  that  the  same  is  just  and  rea» 
sonable,  and  fit  to  be  approved  of  by  his  majesty^ 
Especially  for  that  by  the  laws  of  Barbadoes,  a  deed 
registered  in  that  plantation  (where  common  reco* 
yt^ries  are  not  suffered)  will  be  as  effectual  4  bar 


af  Ml  get  of  ^l^^aaMJ»  l>»^  3^r,  Blackmni,  liriqg 
\v^T^t  b^t^  beep  9dvj^  thjM^  9n  «^t  of  af^embl/ 
jfyilj  jpiYp  mpsj;  9^tiaf|uptiof^  ^  ^  purchawer. 

7th  October,  171$..  .Edst.  Nortiurt. 

(1^.).  TAf  opinion  of  the  sQliciiton^gehcrul  Thorn- 
san^^fi^,  (h^jsaifie  subject. 

,. .  lot  Ql^e^ict^O^  to  ;^  QQm wand^  of  the  lords  eom- 
^KiL^oaers  of  tsade  and  jpilftntatioH^,  3^fied  ]3f 
yours  of  the  4th  instant,  I  have  consideii^d  the  .act 
to  dqck  the  entail  of  c^rt?iifi  l»nds  in  the  .{parish  of 
Christ  Church,  in  Barbadoes,  ^nd  qf  sev^al  n^^oe^ 
thereon,  and  of  land  in  the  town  of  S^.  Michael, 
3|nd  to  yest  .^e  land  ai^  xiQgrq^  in  Christchufch, 
fn  Alice  Tickle^  ^pi^^er^  and  M^e  land  4n  tht  ^owfi  of 
oU  ^ich^l,  in  Franqis  4emm9tt»  his  heic^  a^ 
assigAs  for  ever  s  and  I  am  h^nihj(y  of  opinipa  that 
the  dpt  is  yery  fvojj^ev^  and  i^  only  to  sup{dy  ibp 
place  of  finc^  .^d  jcecoveries^  hy  whicb>  i^or^ing 
io  the  layir  of  £ng],and^  thes^  parties  in  wh^qi  the 
fee  simple  of  these  es^tes  aiie  now  rested,  ipigbt^ 
if  the  estates  wer^  ii;i  ]Cn^Iand>  iiay,e  effedwally 
settled  it,  as  by  this  act^  an/ibarned  9<U  j^emayi^derf » 
99  I  qannojb  tliink  ti^ece  i^  any  pbjectio^t  t»  thi; 
pasping  this  act « 

^6t,h  Sfpf/mber,  1717-         Wm*  TflpiMOK* 

(13.)  The  opimo'fL  of  the  attorwyrgeneral  N^tfi^ 
on  thfMjn^  subject. 

T9  the  right  honcwrable  the  lords  coDimissioneiv 
for  trade  and  plantations. 


2i|^fjt  please  ywirlordd^pf, 
^  I9  pll^ieoce  to  your  lordsbips'  command^  signU 
fi|B(d  fio  ipe  by  Mr.  Popple,  {  h(|ve  ooQsidered  of  an 
110  PMsed  {It  Barbadoes,  iatitled,  ^^  an  apt  to  4<)ck 
^  entail  ^mited  00  a  certain  plantation  skiwite  ia 
f\^  parij^es  of  St  I^t^x's  aod  8l  Aadr^w^  id  ^19 
^Um^  and  to  epahle  Georgj^  Nichola^s  esq.  aad 
^Qsaimah  bis  wife,  I9  moxtgage  or  sell  the  saiqe^ 
ffitik  tbe.  negroes  thereto  belongio^j''  «»d  I  do 
busahly  certify  your  IpidsbipSf  that  I  bara ,  no 
objection  against  the  said  act  being  confirmed  by 
his  jinajesty,  the  intent  of  the  said  MCt  being  only  to 
bar  an  entajil  for  the  satisfaction  of  purchasers^ 
irjiich  I  fim  of  opinion  mi|^t  have  been  done  with* 
Pl^  tbe  said  act. 

July  91  th^  1717.  Ewp.  NoBTHBY.. 

.    {HO  The  Qpivim  qf  the  soUcitar-general  J^f^' 
Alandy  en  the  same  subject. 
.   To  the  right  hon.  the  lords  coozmissionerp  of 
trade  and  plantations. 

May  it  please  your  lordships* 
Ij9  obedience  to  your  lordships*  commands,  sig- 
nified to  ufff^  by  letter  ^rom  U  r.  Popple^  trans* 
putting  to  me  an  act  passed  ia  Barbadoes  the 
thirty-first  of  May,  1716>  intkled,  ''an  act  to 
^locli:  the  entail  limited  on  a  certain  plantation 
fituftte  in  the  parish  of  St.  Michael^  and  to  enable 
Thomas  Somers,  esq.  to  sell  the  same,  with  the 
negrp  .slaves  thereunto  belonging,"  and  requiring 
my  opij[4on  thereon,  in  point  of  law :  I  have  con« 


■  ■ 

sidered  of  the  said  act,  and  aia  humbly  of  opinion, 
that  the  said  Tfiomas  Somers  being  seised  of  an 
estate  tai!,  in  the  said  plantation^  and  negroes, 
with  the  reversion  in  fee  expectant  thereon,  to  him* 
delf,  the  passing  of  an  act  to  dock  that  entail,  and 
to  vest  (tie  estate  in  himself  in  fee  simple,  to  pay  his 
debts,  and  to  make  provision  for  his  family,  is  just 
^nd  reasonable,  and  no  more  than  what  is  done  con-* 
Mantly  in  England^  by  fine  and  recovery.;  and  acts 
of  the  like  nature  hare  been  often  passed  in  Bar* 
badoes. 

lOth  October^  1716.  J.   F.Alakd* 

(15.)  T%e  opinion' of  thd  attorney  and  solicitor^ 
general^  Yorke  and  Talbot\  that  no  jint  leciedy  or 
recaoery  suffered^  [in  England] ,  of  ktnds  tying  in  the 
plantations,  can  operate  effectually ^  unless  the  same 
has  been  so  authorized  h^  acts  of  assembly  in  the 
colonies. 

We  are  of  opinion,  that  no  fine  levied,  or  recovery 
suffered,  here,  of  lands  lying  in  any  of 'the  planta*' 
tions,  can  bar  the  entail  of  such  lands,  unless  the 
particular  laws  or  acts  of  assembly  of  the  planta* 
tion,  where  the  lands  lie,  have  provided  that  fines, 
or  recoveries,  levied  or  suffered  in  England,  of  lands 
there,  shall  have  that  effect ;  and  in  that  case,  the 
force  of  such  fines,  or  recoveries,  depends  upon  such 
particular  laws  or  acts  of  assemblies,  and  must  be 
yegulated  by  them« 

\5thDec.  173Q.  ?•  York?* 
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( 16*)  The  opinion  of  the  attomey^gemral  Nbrthey, 
m$  the  right  of  appeal  from  the  colofUal  courts. 
Sir* 

By  order  of  the  lords  commissionei^  for  trade  and 
plantations,  I  send  you  th6  enclosed  extract  of  a 

■ 

letter  from  Mr.  Lowther,  governor  of  Barbadoes^ 
upon  consideration  whereof,  their  lordships  desiri 
yonr  opinion,  as  soon  as  may  be,  opon  this  foUov^ 
Jng  quare,  v\z.r 

Qjucere.  Whether  an  appeal  can,  or  ought  to  ber 
^brought,  from  the  court  of  exchequer,  in  Barbadoes, 
to  the  governor  and  council  there^  as  a  court  of 
chancery, 

July  15th,  17\S.  Wm.  Po?plb. 

lam  of  opinion  the  governor,  by  virtue  of  iita 
instructions,  is  to  admit  appeals  as  well  from  the 
pourt  of  exchequer  as  from  other  courts  in  the 
island  of  Barbadoes  to  the  governor  and  council 
there,  and  this  plainly  was  the  intent  of  the  gover* 
nor's  instructions,  no  appeal  being  directed  to  be 
allowed  from  any  court  to  her  majesty,  but  from . 
the  court  of  chancery,  which  would  have  been  pro- 
vided for,  to  have  been  from  the  court  of  exche* 
quer  to  her  majesty,  if  an  appeal  had  not  been 
intended  to  be  first  in  the  chancery. 

\6th  February,  17 13*  Edw.  Northev. 

(iT.)  T^e  opinion  afthe  same  laxvyer,  on  the  same 
topics. 

To  the  right  honorable  the  lords  commissioners 
for  trade  and  plantations. 


i7€  Opklioi^^.  {(^tieOtbmd 

M«y  it  pleitfeyourlordsbips* 

In  obedience  to  jrour  lordshipd'  commaadss  «ig» 
nified  to  me  by  Mr.  Popple,  I  have  considered  of 
tbe  petition  of  WiHiaco  Cockburn^  esq.  whereby  he 
iiepresente  to  yourlordsbips.that  be,  being  appoint* 
ed  by  the  lord  Acchibaid  HamihoB,  late  goveiw 
lior  of  Jamaica,  to  exercise  tbe  office  of  secretary 
^d  deric  of  the  inrolment  there  (Mr.  Page^  who 
was  the  deputy  of  Mr.  Congreve,.  who  bad  4;bo«e 
pfiices  by  patent,  voiuxitarily  absenting  bioiself  from 
jUiat  isJan^)  .did  execute  the  same  from  the  dth  of 
Marcb^  till  tbe  6th  of  August,  17l6,  when  he  was 
removed  by  Mr.  Heywood,  the  succeeding  gover- 
nor of  the  said  plantation*  And  thereupon  a  bill 
was  brought  against  tbe  petitioner  by  Mr.  Beckford, 
who  was  appointed  by  the  said  Mr.  Congreve  to  be 
bis  deputy^  upon  the  death  or  absence  of  the  said 
Mr.  Page,  and  a  decree  was  given  against  him  in 
Jamaica  for  more  money^  as  the  profits  of  the  said 
pfiipe,  than  he  received  during  the  tim^  that  he  ex- 
ecuted tlie  same»  without  making  any  allowance  to 
him  for  the  execution  of  the  said  offices ;  agai|i&t 
which  decree  the  governor  caaaot,  by  bis  inatrao* 
tions,  allow  an  appeal,  the  demand  being  <uiid«  the 
value  of  five  hundred  pounds  sterling:  humbly 
praying  that  his  majesty  would  be  pleased,  for  the 
relief  of  the  petitioner,  to  give  directions  for  re* 
hearing  of  his  cause,  and  the  doing  therein  what  to 
Justice  shall  appertain. 

And  I  do  most  humbly  certify  your  lord^ip% 


CbMfjMwM.l        Eminent  tamers,  t7t 

♦ 

Ifaat  the  petition  \9  imadviseilly  framed,  for  that  his 

fliajesty  cannot/  by  law,  give  a  direction  to  any 

court  for  to  rehear  any  came  depending  fhereln^ 

Wt  rebearings  are  grantedj  ordeni^d>  by  courts  4f 

equity,  on  petition  ol^tbe  pa/ptries  grieved,  to  snclr 

court  as'GihaU  b^  judged  proper.         .  • 

And  as  to^Mie  instructions  given  to  the  governor 

aeientioned^  f n  the  petition,  whereby  he  is  restrained 

from  aAowihg  an  appeal  in  any  caseuhder  tbevaliie 

df  jfS99  sterling,  that  does^  restrain  the  governor^ 

only  from  granting  of  appeals  under  that  ^ajae,^ 

HotW^bMASiHig  which,'  it  is*  in  hto  tnajesty^  jK»Wer, 

upon  a  petition,  to  allow  ati  appeal  iu  (Macs  of  any 

^ue.  where  he  sh«H  th.'nk  fit,  ^  mch  iappeals-have 

b«eii  often  allowed  by  his^  majesty ;  bntltbiollo  «he 

itferondi^  to  jH»iiii  lon&hips^  in^  that  matter  is  im^ 

pni|»«riibr  pettiAoH^  ibr  appeal  fi<om  decve^  ^ten^ 

Iff.  ihie  plslntatiods^  baire  beeU'  always^  r6ier;ed<  to^ai 

eoiAiM^efof  the  cobneil  fk>t  heartegthid' causes  0^ 

^  ^iaatMi^M,  and  on  tbi^trreporjt)  that  it  is  propeW 

Co  aUi»4v  the-tfppial  praytedfor,  his  majesty  In  con  n*> 

01$ l)di^ usually  ftHcmted' the  sbm^,  and  notinaiiy^ 

otter  marioen  ^  I  [haiveperosed  thodecfre^  and  itiink 

Ui0  petfltoiiart  ho»  gresa  han^hip  therein  ^  and  tbati 

upotfiaproyr^r  aj^plicatiofii  he  may  obtain  an  appeal) 

in  tba/t  cause/  ^         : 

Rec.  19*A,  1717.  Enw.  Nortbby. 

-  (W^)  Tht  opinion  of  tiie  attorney  and  solicitof^' 

Myder  and  Murrsy,  on  the  commission  granted  t4^ 

ite  JLanofrthe  ckief  justice  ofNetoYork^        .  ^ 


17$  .  OfmiMm^,  [^MfCMMkt 

We  think  the.  governor  shoold  not  have  granted 
this  commbsion  different  from  the  usages  but,  aa 
the  power  given^  by  the  commisgion,  is  general,  we 
^prehend  the  grant  is  good,  in  point  of  law,  ancl 
{Minot  be  revoked  without  misbehaviour. 
S6th  July,  175S.  D.  Rtpbr« 

(19.)  The  opinion  qf  the  attorn^-gentral^  YerkeM 
in  173$»  on  the  iing^s  right  to  order  a  nolle  pro* 
sequi  to  be  entered  on  prosecutions^  in  JMwea^/ot 
Jthe  penally  of  an  act  of  assembbf^ 

To  the  right  honorable  the  lords  coraoussionera 
lor  trade  aQd  plantations* 

May  it  please  your  Igrd^hips. 

Ia  obedience  to  your  lordships'  commands,  sig* 
nified  to  me  by  letter. from  Mr;  Popple>  dated  the 
6tb  of  Avgjast  instant^  referridg  to  me  the  inclosed 
papers,  (the  titles  whereof  are  contained  in  a  sche» 
dule  hereunto  anntmed)-,  relating  to  an  infcrma- 
tion,  eschibited  by  his  majesty's  attoyieyvgen^^l 
of  Jamaioay  against  Mr.  Donofan,  agent  to  the 
eontractoxs  for  vietualling  the  squadron  in  the 
West  Indies,  for  the  duties  of  a  quantity  of  rum» 
brought  from  Barbadoes^  and  delivered  on  beard 
one  of  his  majesty's  ships  at  Port  Royal,  for  the 
use  of  the  said  squadron ;  and  desiring  my  opinion^ 
whether  his  majesty  may  lawfully  grant  Mr.  Done* 
van  a  noUe  prosequi^  as  the  law  stands,  upon  which 
the  information  against  him  was  filed* 

I  have  considered  the  said  papers^  and  andthet 


% 

ffifM  iBLvlth^fove  jm  b)^  .^iiu  Sharp?,  agent  for  the 
Mid  Mn  Doaovan^  and  affirmed  by  him  to  be  a 
trae  copy  of  the  said  mformntiQa,  and  also  an  act 
of  aasembly,  pass^  in  Jamaica  on  the  13th  of 
November,  17S4»  iotitled,  <^  an  act  for  granting 
an  additional  revenue  to  his  ipajesty^  his  heirs^ 
and  successor^b  for  the  better  sappoi  tof  the  governor 
ment  of  this  island/'  whioh  is  th$  law  wheret»p(M(i 
the  said  information  is  founded ;  and  several  clauscH 
of  the  aaid.acty  having  reference  to  the  revenue 
act^  passed  i^  the  said  island^  in  the  year  VjIQ&y  now 
expired.  |  have  likewise  (;onaid«ed  that  Sj&venil^ 
act,  and  beg  leave,  ia  the^.^cst  places  i^  inform 
your  lordships,  that  no  prc^f  ha$,  been  laidt  before 
me  of  the  facts  contained  in  the  said  ppp^s; 
and,  therefore,  the  opinion  I  shall,  ofier  to/* your 
h>rdshipS|  jprooeeds  only.  upokD  a  auppositioi;^  Ahat 
thofi^  ^s: 41^  reprf5seoted  iH  j^^m  light.  -: 
.  Upon  this  foimdaltion,  I  .QQttfeiiire^  that'thl^  pn> 
neontioa.  a|3ttfi^t  Mr.  Df]in<»vaa,  being,  for  the  duty 
charged  by  th^  act  of  assembly  <>f  1-7^^4^  vpon  ruoff 
and  mot  fpr  any  penalty.  cherf^y.inAicted»  non^  olE 
the  clauses,  inferred  in  eiiher  of  the  said  acts,  for 
exciiidjnig  the  power  of  the.cre^wn  to  grant nott? 
prosequifi%  in  the  cases  ^f  pi^naltiea,  do  extend  .to 
this  case;  apd>  although  the  said  duty  is  appropri^ 
ated  towards  the  support  of  the  government  of  the 
smd  islands  yet  I  apprehend,  his  majesty  may 
properly  judge,  upon  circumstances  laid  .before 
him.  how  far  it  is  reasoAable  to  permit  his  officer 
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to  c^rry  on  a  pfcMcueibii  in  Mi  HfM^ieM^^i  ftittkl^ 
for  the  rteovery  of  tbe  ftatd  duty,  ilS  i  pArtidila^ 
instance :  wherefore,  I  aim  of  o|>^iiti6n,  that^  as  ibi 
otrcnmstaiMtei  of  1lhi8  cask  are  represented,  m  thu 
inclosed  papers,  his  majesty  may  lawfally  ordel'  his 
attorney'-general,  for  the  islasnd  of  Jamaica,  to  stajr 
proceedings  npon  fhe  said  inlbrmaCion,  and  t6 
OEiter  a  nolle  prosequi  to  the  same,  i#8ilbh  i^all  hd 
his  royall  fdeasttre^ 

Aug.  «0,  i728.  P.  YoR££. 

(90«)  Mr.  Fane^s  opinion  on  an  act  of  0ie  JNetB 
York  €tssemhbf^for  preventing  prosecutions^  VyifVfbr* 
fnafion,  as  inconsistent  tditk  ike  kin^i  prerogafivi. 

To  the  right  h6n.  the  lords  eofaimissionerd  fbt 
trade  and  plantations. 
My  lords. 

In  obedience  to  your  lordships^  cominaiids>  sfijg^ 
ni6ed  to  m^  by  Mr.  Popple's  letter  of'tiie  first  o^ 
May  last,  I  have  perused^  and  consider^}  an  act 
passed  at  New  York,  itt  the  yeitf  17S7j  itttitled, 
^^  an  a^t  for  preventing  prosecution  by  informal 
tions^ ''  Tbe  act  recites,  that  many  of  his  ttiajesty'tf 
subjects  have  been  lately  prosecuted  in  the  resfpeOi^ 
tive  counties^  and  in  the  supreme  court  of  thi# 
colony,  upon  information  filed  againsft  them  by  tbe 
attorney-general,  and  his  deputies;  though  the 
'matters  charged  against  them  hdve  been  genendljf 
trivial  and  inconsiderable  i  therefore,  it  is  enacted; 
that  all  informations  filed  by  bis  majesty's  attorneh^^ 
general,  of  this  colony^  now  depending  in  tlie^it!*' 
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^ective  courts  of  this  colony,  shall  be  quaahed ; 
and  the  respective  judges^  and  justices  of  the  seve- 
ral courts  iu  this  colony,  where  such  informations 
are  filed^  sh$il  not  allow,  or  admit,  any  .process  or 
proceedings  whatsoever  thereon,  after  the  publica- 
tion of  this  act ;  and  fJl  such  process>  and  proceed- 
ings, are  then  to  cease,  determine,  and  becoma 
Yoid,  and  be  dismissed  the  said  court,  or  courts^ 
accordingly:  and  it  is  enacted,  that  from  and 
after  the  publication  of  this  act,  no  person,  or  per* 
sons,  whatsoever,  shall  be  troubled,  vexed,  or  dis* 
turbed  in  his,  or  their,  liberty,  or  estate,  by  the 
king^s  attorney-general,  for  the  time  being,  or  by 
bis  deputy,  or  deputies,  or  any  other  person,  or 
persons,  whatsoever,  upon  pretence  of  aay  misde? 
meanour  committed,  otherwise  than  )by  present* 
ment  of  a  grand  jury,  or  by  information,  by  an 
order  from  the  governor,  for  the  time  beiug,  signed 
in  cSouncil,  for  such  prosecution ;  and  the  party^  at 
parties,  so  presented,  shall  be  brought  to  trial  the 
second  court  after  such  information  filed,  or  be.dis* 
charged  the  court  without  pajring  of  any  fees,  any 
law.  Usage,  or  custom  to  tiie  contrary.notwithstand* 
hig,  provided  that,  of  the  actions  already  coukf 
menced  upon  informations,  as  aforesaid,  such  of 
them  may  be  brought  on  again,  as  the  governor  . 
for  the  time  being,  by  an  express  order^  signed  in 
council,  within  one  month  after  the  publication  of 
this  act,  shall  order  and  direct :  provided,  also, 
that,  as  well  the  proseoutions  to-be  made^on  such 
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orders^  as  on  any  other  such  order  or  orders,  to  b^ 
signed  in  manner  as  aforesaid,  shall  be  triable  in' 
the  respective  counties,  only,  where  the  matters  of 
feet  did  arise,  or  was  oommitted.  And  it  is  further 
enacted,  that  any  person,  or  persons,  prosecuted 
by  information,  and  brought  to  trial,  the  second 
oourt,  as  aforesaid,  and  acquitted  by  the  verdict  of 
twelve  men,  shall  be  discharged  the  court,  without 
paying  of  any  fees,  excepting  to  such  person,  or 
persons,  as  he,  sb^  or  they,  shall  employ  in  their 
necessary  defence.  It  is  further  enacted,  that,  if 
the  attorney-general,  for  the  time  being,  his  de« 
puty,  or  deputies,  or  any  other  person,  shall  pro* 
secute  any  person,  or  persons,  contrary  to  the  true 
intent  and  meaning  of  ^his  act,  excepting  on  8ucl| 
penal  statutes  as  include  the  plantations,  oir  where 
it  is  otherwise  provided  for,  by  acts  of  the  general 
assembly,  of  this  colony,  shall  forfeit  jC  100  cur- 
rent money  of  the  same  colony,  for  every  such 
offence,  to  be  recovered,  by  action  of  debt,  in  any 
court  of  this  province,  the  one  half  to  the  person. 
Or  persons,  who  shall  prosecute  the  same  to  effect, 
and  the  other  half  to  his  majesty,  his  heirs,  and 
successors. 

I  think  this  act  a  very  violent,  and  extraordinary; 
attack  upon  the  prerogative  of  the  crowq;  for  the 
right  the  attorney-general  has  tp  file  informations, 
is  delegated  to  him  from  the  king,  and  has  been 
ever  thought  a  most  essential  and  necessary  power, 
with  regard  to  the  security  of  the  public  tran« 
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qnillitjr,  as  well  as  for  the  service  and  protection  of 
his  majesty's  revenue ;  and,  I  apprehend;  the  de« 
stroying  that  power,  in  the  manner  it  is  attempted 
bj  this  act,  will  be  attended  *  with  very  ill  'conse« 
quences ;  for  if  no  delinqaent  is  to  be  prosecuted 
without  going  •through*  so  solemn  an  inquiry^ 
whether  it  be  el^pedient  or  not,  I  believe,  it  will  be 
an  encouragement  to  wicked  men  to  perpetrate 
the  worst  t>f  villanies,  in  hopes,  by  justice  being 
delayed,'  which  it  must  necessarily  be  in  this  form 
of  proceeding,  they  may  escape  that  punishment 
they  justly  deserve ;  and  which,  in  policy,  ought  to 
be  as  speedy  as  possible.  Another  reaton  against 
the  passing  this  apl>  and  which  I  beg  leave  to 
submit  to  your  lordships'  consideration,  is,  that  all 
prosecutions  now  depending  are  by  this  act  en^ 
tirely  quashed  and  discharged.  What  consequence 
this  may  have  to  the  public  peace  in  the  colony^ 
I  cannot  tell ;  but  surely  many  inconveniences  will 
anse'.by  discharging  these  prosecutions,  which  I 
nuist  suppose  just,  and  not  trivial,  and  inconsider* 
able^  sinee  they  have  been  carried  on  by  the 
iattorney-general,  against  whom  there  is  no  cond* 
plaint;  which,  with  submission,  supposing  there 
was  any  ground  for  the  accusati<on,  would  be  the 
most  proper  and  decent  way  of  proceeding,' rather 
than  to  attempt  the  restraining  the  prerogative  of 
the  crown,  in  so  material  a  part  of  it. 

The  imposing  a  fine  upon  the  attorney-general, 
if  be  doe/s  not  pursue  the  directions  of  this  act,is»  I 
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ippcrefaend^  nA  anprecedentfed  jitep^  ind  a  high 
fleetioii  upon  the  honour  of  the  crown  ;  for  can  it 
^e  snpposed  his  miyesty  wiA  appoint  an  attorney^ 
general,  who  is  so  unwilling  to  do  his  doty,  that  he 
must,  by  the  fear  and  dread  of  punishment,  he  forced 
to  pot  those  laws  in  execotionj^v^hich  he  ought 
ftrictly  by  his  employment  to  be  supposed,  not 
only  to  observe  hims^  but  to  see  a  due  and  strict 
observance  ctf  by  others  ?  For  these  reaspns,  I  am 
humbly  of  opinion,  this  act  ought  to  be  repealed. 
June  S,  l^i.  Fran.  Fan£. 

(SI.)  7%e  opinion  <f  the  attorney  And  soUciMr* 
funeral,  Yorke  and  Talbot^  on  the  same  subject. 

To  the  right  honorable  the  lords  commiasioners 
fer  trade  and  plantations. 

May  it  please  yoor  lordships.  . 

In  obedience  to  your  loi^hips'  comttiands,  s%» 
hMMl  to  tis  by  Mr.  Popple,  referrihg  to  us  an  act 
passed  «t  New  York  in  ]727>  intitled,  '^an  adt 
lor  presenting  prosecutions  by  informations,"  and 
directing  us  to  gire  our  opinion  in  point  of  law 
^rAlpon :  we  have  considered  the  said  act,  and 
als^.ihe  m<emoriid  of  his  majesty's  attorney-generai 
frf  N&W  H'ork,  hereunto  annexed ;  and  are  of  opi- 
nidn,  that  the  said  act  is  a  high  encroachment  upoa 
his  majesty  *S  undoubted  prerogative  of  proceeding 
by  way  of  information,  and  of  dangerous  conse- 
quence, and  therefore  not  fit  to  be  approved. 
Au^usi  13, 1728.  P.  YoRKE. 

C.  Talbot, 


• 

(9f .)  Tke  ^ifnMott  tf  tlu  att0mmf'gtntr(a  Ner^ 
tkey^  concerning  the  proeeedinge  in  the  ceurH  of 
Itfiw  Yarhi  on  dn  escheat y  and  an  appeal  therefrm. 

As  to  these  proce^ings  depending  on  the  writ  of 
cscheati  on  the  jdeath  of  Joseph  Baker,  which  now 
Stands  on  a.  demurrer,  and  not  determined;  I  am 
ef  opinion  that  depends  on  hit  will^  for  if  he  hath 
sufficiently  described  the  dciYisees,  so  as  they  may 
be  known^  they  i^hall  take  thereby^  and  prevent 
the  escheat  of  his  hoases  to  the  crown.  The  plead* 
ing  of  Howard  to  the  scire  fadas  is  certainly  ili,  but 
that  will  not  hurt  the  devisees,  when  they  contend 
their  title*  If  the  judgment  that  shsdl  be  given  be 
not  liked,  error  on  it  will  lie  before  the  governor 
and  council,  and  from  blm^  before  her  mi^esty  in 
council; 

July  SO,  1*7 1 S.  Enw.  Nortmbt • 

(23.)  The  opinion  of  the  attomey^gentral  Nor* 
thejfy  on  the  evidence  of  free  negroes. 

To  the  right  hon,  the  lords  commissionen  of 
trade  and  plantations* 

May  it  please  your  lordships. 

In  obedience  to  your  lordships'  commands^  sig<^ 
nified  to  me  by  Mn  Popple,  I  have  considered  of 
the  inclosed  act,  passed  at  Jamaica  the  10th  day  of 
November  last,  intitled,  ^'an  act  to  prevent  negroetf 
being  evidence,  against  Dorothy,  the  wife,  and 
John,  Thomas,  and  Francis,  sons  of  John  Williami, 
a  free  n^o,^  whereby,  reciting  aformer  act  of  the 
like  natni^  mMi#  in  farour  of  Ae  said  Joha  VU« 
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liams,  the  father,  and  that  the  said  John  WiUiams 
had  educated  his  said  sons  in  the  protestant  reli- 
gion>  and  had  given  them  suitable  education,  and 
tiiat  he  had  obtained^  by  his  labour,  and  industry,  a 
competency  for  his  said  wife,  and  three  sons,  whicb^ 
with  their  lives,  might  after  be  subject  to  the 
evidence  of  negroes,  and  other  infidels,  it  was 
enacted,  that  no  negrOy  Indian,  or  mulatto,  should 
thereafter  be  allowed,  or  received  to  give  evidence 
against  his  said  wife  and  children,  in  any  suit  or 
suits  in  any  court  whatsoever,  or  before  any  magi- 
strate in  that,  island,  but  that  they  should  be  tried 
by  a  jury  of  twelve  men,  as  other  subjects  of  Great 
Britain  are  tried  there;  and  I  do  most  humbly  cer« 
tify  your  lordships,  that  by  the  annexed  affidavit 
of  Francis  Oldfield,  it  does  appear,  that  the  said 
John  Williams,  his  wife  and  children,  have  all  been 
baptised  in  the  christian  faith,  and  do  all  profess  the 
protestant  religion,  and  that  by  reason  of  the  fide- 
lity, and  integrity  of  the  said  John  Williams  the 
father,  he  obtained  his  freedom  several  years  ago, 
and  his  said  wife  and  children  are  also  free  from 
jBlayery,  and  that  the  reason  of  making  this  law  is, 
'  for  that  by  a  law  of  Jamaica,  intitled,  '*.  an  act  for 
the  better  order  and  government  ofslaves,''  the 
evidence,  of  one  slave  against  another,  that  is,  or 
has  been  a  slave,  is  admitted  to  be  good  and  suf- 
ficient proof;  and  such  slaves,  or  persons,  that  have 
been  slaves,  are  to  be  tried  by  three  jfreeholders^ 
before  two  justices  of  the  peace,  and  such  slaves  ar^ 
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not  admitted  to  be  evidence  against  any  other :  and 
I  have  no  ol3Jecti<fti  against  this  laii^,  for  that  it 
is  teasoniible;  tha^t  a  slave  concerted  to  the  christiau 
teligioiH,  being  made  free,  shduld  be  admitted  t6 
the  same  privileges  with  other  free  men,  iad,  that, 
thereifore;  this  ifiiw  is  proper  to  b6  dpptoved  by  hii 
Hiajeirty. 

Jpril  16,  1717.  '    Eiw.  NoRTHEY. 

Jj/Sf%.-i-.Of  the  admiralty  jurisdiction. 

.  (K)  The  opinumofthe  attorney-general  Narthep, 
in  170$,  on  thendmiraltyjurisiittion^  in  the  colonies. 

The  board  of  trade^  doubtful  df  the  triie  jurisdic- 
tion  of  the  admiralty,  on  the  14th  of  July,  1702^, 
sent  quceries  to  the  attorney  and  advocate-ge- 
neral for  their  opinions,  whether  th6  courts  6f  ad- 
miralty^ in  the  plantation^,  by  vhiufe  of  the  7th 
and  8th  of  king  William,  or  any  other  act,  have 
there  any  further  jurisdiction  than  is  exercised  in 
England  ?  If  the  oourtd  of  admiralty,  in  the  plant- 
ations, can  take  cognizance  of  questions  which 
arise  concerning  the  importation  or  exportation  of 
any  goods  to  or  from  them,  or  of  frauds  in  matters 
of  trade  ?  And  in  cas6  a  vessel  sail  up  any  river 
with  prohibited  goods^  intended  for  the  use  of  the 
inhabitants,  whether  the  informer  may  choose  in 
what  court  he  will  prosecute,  in  the  courts  of  ad- 
miralty or  of  common  law?  Prop.  p.  199. 

Sir  John  Cooke^  the  advocate-general^  pleaded 
for  the  jurisdiction  of  the  admiralty,  with  that 
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mxiety,  whidi  the  civiliaas  hare  idwmjrt  shevo  in 
the  extension  of  their  fiaivouriie  jnrigdiction. 

A$  to  the  quasricB  relating  to  the  admiralty  oourtt 
in  tiie  plantations^  sent  to  the  advocate^neral  and 
■lyself  by  Mr.  Popple^  pursaiuat  to  yoUr  lordships* 
commands,  I  have  considered  of  the  same;  and  a^te 
the  jurisdiction  of  the  adminUty  conrts  in  jSngland 
and  the  plantations,  touching  offences  committed 
against  the  laws  made  relating  to  the  plantations^ 
which  are  enumerated  in  the  beginning  of  the  act 
made  in  the  7th  and  8th  of  the  late  king  William, 
menti<med  in  the  qmmts^  I  am  of  opinion,  that 
for  offences  against  the  act  of  the  lath  Car.  IL  ch. 
18.  for  encouragiag  and  increasing  of  shipping 
and  navigation^  by  that  act,  the  admiralty  courts  in 
.  tiie  colonies  have  no  jurisdiction ;  and  the  admi- 
ralty court,  in  England^  hath  jurisdiction  only  where 
.a  ship  is  taken j  aft  seai.  for  offending  against  that 
act,  in  which  case,  the  ship^is  to  be  condeasnad  in 
the  admiralty  as  a  priae* 

As  for  offences  against  the  statute  of  the  15th 
Car.  IL  ch.  7*  for  the  ^Ksonragemeot  <^  trade,  by 
that  act  no  court  of  admiralty,  either  in  England 
dr  the  plantations,  have  any  jufisdictioii,  the  suiu 
being  to  be  in  such  courts,  wherein  no  essoign, 
protection,  or  wager  of  law  shaU  he  allow^,  wfaioh, 
by  construction,  are  only  the  courts  of  law,  where 
only  essoigiis^  protection,  or  wager  of  kw,  can  be 
allowed^ 
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Tht  prooeediDgs  for  ofiences  against  the  statute 
1t%3.  of  Car.  IL  cb.  ^.  for  regulating  the  plant* 
ation  trade,  by  that  act  may  be  in  the  admiralty 
oourt  in  England,  but  not  in  the  admiralty  courts 
in  tte  plantations. 

The  statute  7th  William  doth  not  gi;re  any 
jurisdiction  to  the  admiralty  court  in  England,  for 
ajoy  offence  in  unlawfol  trading  to  or  from  the 
plantations,  but  suits  on  this  act  in  England  must 
jbe  in  the  queen's  courts  of  record  at  Westminster ; 
but  proceedings  may  be  in  the  admiralty,  or  other 
conrts^  in  the  plantations,  at  the  election  of  the  in* 
former,  for  importing  or  exporting  to  or  from  the 
plantations,  in  any  ship  but  such  as  are  described 
by  that  act,  and  manned  as  that  act  directs,  which 
is,  that  the  forfeiture  may  be  sued  for,  in  any  court 
in  the  plantations  generally,  which-  includes  the 
court  of  admiralty  $  and  the  rather,  because  the  act 
expresdy  takes  notice  of  the  court  of  admiralty,  as 
A  fixed  court,  in  the  plantations,  for  other  purposes ; 
and  I  am  of  opinion  as  to  the  clause,  fol.  502,  that 
it  doth  not  concern  trading  in  unqualified  ships, 
that  being  provided  for  by  the  former  clause,  4>ut 
Mfer  to  the  clause  immediately  preceding  it,  fol. 
500,  which  enacts,  that  all  ships  coming  into,  or 
-going  out  of,  any  of  the  plantations,  and  lading 
or  nqlaiding  goods,  and  idso  their  masters  and 
ladings,  ihaU  be  subject  to  the  same  entries,  visit* 
.atioasi»  searches,  penalties,  and  forfeitureji,  as  to  the 
.Mtarkig,  lading,  or  discharging  their  respectire 
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ships  and  ladings,  as  ships  and  their  ladings;  and 
the  commaaders  of  snch  ships,  ar6  subject  and 
liable  to,  in  this  kingdom,-  by  virtue  of  an  act  of 
parliament  made  in  the  l4th  of  Car*  IL;  and  also 
subject  to  such  other  powers  and  authorities  of  the 
officers,  for  collecting  and  managing  his  majesty's 
revenue,  and  inspecting  the  plantation  trade,  and 
liable  to  such  pains  and  penalties,  touching  the 
importing  and  exporting  goods  into,  and  out  of 
the  plantations,  as,  by  the  same  last  recited  act^ 
are  provided  and  inflicted,  touching  prohibited 
goods  in  this  kingdom.  By  which  clause  I  am  of 
opinion,  that  that  act  gives  the  admiralty  court  in 
the  plantations  jurisdiction  of  all  penalties  and  forr 
feitures  for  unlawful  trading,  either  in  defrauding 
the  king  in  his  customs,  or  importing  into,  or  ex* 
porting  out  of,  the  plantations,  prohibited  goods, 
and  of  all  frauds  in  matters  of  trade,  and  offences 
against  the  acts  of  trade,  committed  in  the  plants 
ations ;  and  that  in  all  the  cases  before-mentioned, 
except  the  trading  in  unqualified  ships,  not  manned 
as  directed  by  the  act  of  the  7th  William,  suit  can 
be  only  in  the  admiralty  in  the  plantations;  and 
for  the  excepted  offences^  suit  may  be  in  any  court 
in  the- plantations,  at  the  election  of  the  informer.. 
Part  of  this  quofre  will  have  a  judicial  deter- 
.mination  in  a  case  now  depending  in  the  queen's 
benchj  in  an  action  of  trovetr  and  conversion 
brought  by  against  colonel  Quarry, 

the  jodge  of  the  admiralty,  in  Pennsylvania^  whobi 
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as  sach  in  that  court,  condemned  an  unregistered 
ship  for  trading  there,  which  will  acquit  him  in  that 
action,  if  the  prosecution  may  be  in  the  admiralty 
court  I  but  if  that  court  hath  not  jurisdiction  of  the 
cause,  the  proceedings  are  coram  nonjudice,  and 
tbe  plaintiff  will  recover  against  him  a&  a  wrong 
doer. 

August  21, 1702.  Edw.  Norths  y. 

(S.)  The  opmion  of  the  same  lauyer,  on  a  similar 
subject,  in  1703. 

To  the  right  hon.  the  lords  commissioners  for 
trade  and  plantations. 

May  it  please  your  lordships. 

In  obedience  to  your  lordships'  order  of  refer- 
ence, signified  to  me  by  Mr.  Popple,  I  have  con* 
sidered  of  the  following  acts,  passed  at  the  general 
assembly  of  Barbadoes,  in  August,  September, 
October,  and  November,  1703,  viz.  ^'  an  act  to 
raise  a  levy  for  repairing  the  fortifications,  and 
breast- works,"  dated  the  26th  of  August,  j702| 
**  an  act  for  fitting  out  of  ships  or  vessels  of  war,*' 
dated  the  27th  of  August,  1702;  ''  an  act  that 
all  persons,  both  civil  and  military,  in  office^  au* 
thority,  and  government,  at  the  demise  of  the  late 
king,  shall  continue  until  further  order  and.  settle* 
ment  by  a  governor,  or  her  majesty's  pleasure  b« 
farther  known,"  dated  the  27th  of  August,  1702; 
•'  an  act  for  remittance  of  tbe  duty  of  prize  li* 
quors,"  dated  the  27th  of  August,  1703;  *'  an  act 
for  purchasing  a  vessel  of  war,  and  fitting  her  out. 
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and  maintenance  of  prisoners/'  dated  the  lOtKof 
September,  1702|  <' a  supplemental  act^  to  an  act, 
intitled,  an  act,  for  purchasing  a  vessel  of  war^ 
and  fitting  her  out,  and  maintenance  of  prison-^ 
ers  /'  as  also  **  a  supplemental  act,  to  an  act,  in- 
titled,  an  «ct  for  the  fitting  out  of  ships  or 
vessels  of  war,"  dated  the  I4th  of  October,  1702 ; 
^'  an  act  for  laying  an  imposition  on  wines^ 
and  other  strong  liquors,  imported  into  this 
island,"  dated  the  3d  of  Noyember,  170S : 
which  la\^s,  I  conceive,  are  agreeable  to  law, 
and  do  not  contain  any  thing  prejudicial  to  her 
majesty's  royal  prerogative,  except  the  act  for 
fitting  out  ships  or  vessels  of  war,  which  gives  the 
whole  prize  to  privateers,  as  well  such  as  should 
be  set  out  by  private  persons  there,  as  at  the 
charge  of  the  island,  the  perquisites  of  the  admi- 
ralty not  being  saved ;  wherefore,  I  cannot  think  it 
fit  to  be  approved,  unless  a  law  be  first  passed  in 
that  island  to  restrain  the  benefits  thereby  allowed 
to  the  captors  to  such  privateers  as  shall  be  fitted 
out  by  the  island,  and  for  reserving  the  perquisites 
of  the  lord  high  admiraL 

And  as  to  the  act,  that  all  persons,  both  civil  and 
military,  in  office,  authority,  and  government,  at 
the  demise  of  the  late  king,  shall  continue,  &c*  ft 
is  unnecessary,  provision  being  made,  for  continu- 
ing of  officers,  in  the  plantations,  on  the  demise  of 
any  king  or  queen  of  this  realm,  by  a  statute  made 
in  the  first  year  of  her  majesty's  reign,  intitled. 
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^^  an  act  for  explaining  a  clause  ia  an  act  mada 
at  the  parliametit  begun  and  hdden  at  Westmin- 
atcr^  the  !23d  of  November,  in  the  7th  year  of  the 
reign  of  our  sovereign  lord  king  William  III. 
intitled,  an  act  for  the  better  iecurity  of  hia  ma- 
jesty's  royal  person  and  government/' 

And  as  to  the  act  for  remittance  of  the  duty  of 
prize  liqliors^  if  that  encouragement  be  thought  fit 
to  be  given  to  privateers,  in  Barbadoes,  whicb  is 
not  allowed  them  here,  in  England^  this  kw  being 
perpetual,  I  am  of  opinion,  is  fit  to  be  continued 
only  for  a  time,  for  her  majesty's  further  consider* 
ation. 

OcttAer  S3, 170J.  Edw.  NoarHET. 

(3.)  The  opinion  of  the  advocate-generul^  sir  John 
Cooke,  on  the  samejurisdiction. 

Ships  trading  contrary  to  the  act  of  navigation 
(12  Car.  11.  c.  18.)  are  to  be  prosecuted,  and  th^ 
penalties,  arising  thereon,  to  be  recovered  in  any 
court  of  record  :  the  words  of  the  act  are  general, 
without  a  particular  mention  of  England,  or  of  the 
plantations,  and  include  the  admiralty  courts  of 
both  places,  they  being  the  king's  courts,  and  con- 
sequently courts  of  record. 

Ships  trading  contrary  to  the  act  for  encourage- 
ment of  trade  (15  Car.  II.  c.  ?•)  are  to  be  prose? 
c»ted,  and  the  penalties,  arising  thereon,  to  be  re- 
covered, in  any  of  bis  majesty's  courts,  in  the  plant- 
ations, or  in  any  court  of  record,  in  England  ;  and 
it  is  certain,  that  the  admiralty  court  is  the  king's 
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eourty  and  Was  «o  allowed  to  be  by  all  the  judges 
under  their  hands,  anno  lffS2.  In  the  eleventh 
paragraph  of  the  statute,  for  preventing  planting 
tobacco,  in  England,  and  for  regulating  the  planta- 
tion trade  (92  and  23  Car.  II  .c.  S6.)  it  is  said^ 
that  upon  unlawful  importations  to,  or  expoTtations 
from^  the  plantations,  one  moiety  of  the  several 
ships,  and  of  their  ladings,  shall  go  to  the  king,  the 
other  to  him,  who  shall  seize  and  sue  for  the  same, 
in  any  of  the  said  plantations,  in  the  court  of  the 
high  admiral  of  England,  or  of  any  of  his  vice-ad* 
mirals,  or  in  any  court  of  record  in  Elngland,  by 
which  the  jurisdiction  of  the  high  court  of  admi* 
ralty,  in  Englan4>  is  plainly  founded ;  as  is  likewise 
that  of  the  admiralty  courts,  in  the  plantationSy 
which,  in  respect  to  the  admiralty  of  England,  are 
\ice*admiralty  courts,  and  it  is  observable,  that  both 
the  admiralty  courts  are  mentioned,  before  the  com« 
mon  law  courts,  as  being  principally  intended,  by 
the  makers  of  that  statute,  for  such  proceedings, 
and  it  is  further  evident,  by  the  same  clause,  and 
the  two,  which  follow,  in  that  statute,  that  the  admir 
ralty  jurisdiction  is  not  so  confined,  but  that  it  may 
hold  cognizance  of,  and  determine  the  offences, 
though  the  goods  are  jalued,  apd  seised,  on 
land.  n-^^- 

The  three  statutes  abovcrmentioned,  viz.  the 
13th,  lith,  22d,  and  93d  of  king  Charles  II.  are 
recited  in  jbhe  preamble  pf  the  last  act,  relating  tQ 
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the  plantation  trade  (7th  and  8th  William  III.)» 
and  that  last  act  does  sufficiently  establish  the. 
admiralty  jurisdiction,  in  offences,  against  the  acts 
of  trade,  in  as  ample  a  manner,  and  in  the  same 
words,  as  it  doth  the  jurisdiction  of  the  courts  at 
Westminster-hall;  and  if  it  be  objected  that  in 
those  two  places,  it  is  only  said,  that  the  proceed- 
ings for  the  penalties  and  forfeitures  arising  from 
the  offences,  are  not  for  the  offences  themselves, 
3hall  be  had  in  the  courts  of  admiralty,  it  may  b« 
answered,  that  the  courts  of  Westminster  have  no 
more  or  other  jurisdictions,  for  they  are  mentioned 
in  the  same  manner  as  the  admiralty  courts,  and 
not  otherwise:  however,  the  offence  and  the  pe« 
fialty  is  all  one  cause,  and  of  the  same  cognizance, 
and  are  determined  all  at  once ;  for  to  suppose 
ptherwise,  were  to  make  one  court  put  in  execur 
tion  the  decree  and  sentence  of  another,  which 
were  absurd  and  impracticable. 

Against  the  jurisdiction  of  the  admiralty  courts 
in  the  plantations,  thus  deduced  and  asserted,  there 
is  a  seeming  objection,  from  a  clause  of  the  afore- 
said statute,  xyth  and  8th  Gul.  III.  where  it  is  de- 
clared, that  upon  all  suits  brought,  in  the  plant- 
ations, on  offences  against  the  several  acts,  relating 
to  titor^lantation  trade,  by  reason  of  any  unlawful 
impprtations,  or  exportations,  there  shall  not  be 
imy  jury  but  of  natives  of  England^  Ireland,  or 
^he  plantations,  from  whence  it  may  be  argued,  bc^ 
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cause  admiralty  courts  use  jqo  juries^  they  are  not 
proper  courts  to  try  such  matters  in. 

To  which  objection  it  ipay,  amongst  other  thingSj 
be  answered^  that  this  clause  does  not,  in  the  leasts 
take  away  the  jurisdiction,  which  not  only  the 
same  act,  but  several  former  acts  of  trade,  have 
given  to  the  admiralty  courts,  in  the  plantation9» 
in  cases  of  unlawful  importations  and  exportations; 
for  the  directing  the  nature,  and  manner,  of  proceed- 
ing in  one  court,  when  two  have  the  cognizance 
of  the  same  matters,  can,  in  no  construction,  take 
away  the  power  of  the  other ;  but  from  that  clause 
this  conclusion,  I  conceive,  maybe  truly  and  fairly 
drawn,  viz.  that  none  of  the  common  law  coarts,  in 
the  plantations,  should  proceed  in  such  cases,  but 
where  proper  jurymen  may  be  had,  so  that  natives 
of  any  other  places,  but  England,  and  Ireland,  and 
the  plantations,  or  natives  even  of  those  places, 
who  are  any  way  interested,  or  who  are,  on  any 
other  account,  not  legally  qualified,  cannot  serve 
on  juries,  and,  consequent\yr,  no  such  trials  can  be 
had  in  those  courts,  in  the  plantations,  where  pro* 
per  jurymen  cannot  be  had;  and  in  fuch  cases  the 
admiralty  court,  as  it  is  always  a  proper  court,  wiU 
be  then  the  only  court,  to  proceed  in,  and  deter- 
mine breaches  of  the  acts  of  trade. 

July  23,  1702.  J.  Cooke. 

(4.)  Mr.  Fane's  opinion  on  the  admiralty JurisSo^ 
tioHy  in  the  Bahamas. 


To  the  right  lMH]t*i  tl^e  jQiti9  cooyi^i^i^r^  f^r 
trade  aud  plantetw^jie.    .       ,  , 

My  lorfJs*  . 

*  la  qbedierice  to  ypur  I6r4d¥ps'  commands,  $jig| 
cified  td  me  by  Mr.  Popple'*  l^Uar  gf  the  6th  jo|  • 
fhit  imtant,  M^^y,  wherein  ypur  Iqrdshiju^  ^v^ 
pleased  to  desire  my  o|4ni<>a,  in  p.9int  <if  law,  wbt^f 
ther  the  rjghts  of  a4mraltyiii>  tbe  Bahaqda  Xslaod^i 
are  coaiprebe»ded  i^jthin  th?  Iqrds  jpropri^tor^' 
siiri!eiider  ?  I  have  coiu^dered  of  the  saip^^e,  and  aai 
humbly  of  opinioQ,  upon  perasa}  of  the  4>rig^^ 
charter  of  the  Bahama  Island^j  i^raoted  by  king 
([Jhailefi  II<  tfaflit  there  are  no  words  in  that  ch^rte;;, 
whioh  will  carry  a  grant  of  admiralty  juriBdictioi^ 
aod  the  rights  and  porqui&iteis  thereunt(^  h^QOgii^fi^ 
to  the  lords  {MY>pri^tor8 ;  and^  tho^lpr^,  the  lordf 
proprietora,  or  any  lea^^  under  thents  could  nev^ 
have  any  legal  tide^  or  pretence^  thereto^  under  jth^ 
charter. 

M^  16,  I72d»  FiuN.  Fani* 

(5.)  The  attoni€y:^general  North^a  ois^roatifm 
on  same  acts  of  the  Bdrbmioes  iw^mUy,  as  infpn^ 
sistent  mth  the  admiralty  Juri^dktum* 

To  the  right  honorable  the  lords  cipmnuasioni^i)! . 
for  trade  and  plantations. 

May  it  please  your  lordships. 

In  ohedience  toyour  lordships'  order  of  refereuqe^ 
ffignified  to  me  by  Mr.  Popple^  I  have  considerf4 
of  the  following  M:t9»  patf  ed  at  s^i  a»f  mbly  9f9il^ 

v6u  11.  1^. 
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Badoes/from  the  I7th  of  November,  1701,  to  the 
10th  of  March,  170U3,  vi^.  ^  an  act  for  the  pay** 
ment  of  the  sum  of  4(?200O  sterling  to  his  excel- 
lency  Ralph  lord  Grey,  baron  of  Warke,  &c/' 
dated  i7th  November,  1701 ;  *'  an  act  to  prevent 
freemen,  white  servants,  negroes,  and  other  slaves^ 
runping  from  this  island  in  shallops,  boats,  and 

other  vessels,''  dated  I7tb  November,  1701 ;  '*aa 

•     • » 

aet  for  laying  on  imposition  on  %vines  and  other 
t»trbng  liquors  imported  to  this  island,''  dated  17th 
November,  1701 ;  ^^  an  act  for  the  eucouragemeat 
of  white  servants,  and  to  ascertain  their  allowance 
of  pnmsipns  and  clothes/'  dated  I7th  November, 
1701 ;  ^*  an  act  for  the  collecting  of  several  sums 
of  money  and  arrears  due  to  the  public  of  this 
island,"  dated  17th  November,  1701;  ^^  an  actio 
riitify,  approve,  and  confirm  letters  patent,  gifts; 
grants,  bargains,  sales,  conveyances,  and  all  other 
instruments  of  writing  relating  to  the  titles  of  the 
several  owners  and  proprietors  of  the  lands  and 
tenements,  slaves^  and  other  hereditaments,  wit)iin 
this  isFand,'*  dated  the    I8th  November,  1701 ; 

^'an  act  tp  encourage  privateers,  in  case  of  a  war,*- 

,  •  ... 

dated  18th  November,  1701;  '^  an  act  to  revive  and 
continue  an  act  to  secure  the  peaceable  possession 
of  negroes  and  other  slaves  to  the  inhabitants  of 
this  island,  and  to  prevent  and  punish  the  clandes^ 
tine  and  illegal  detinue  of  them,'*  dated  18th 
Ko^ember,  1701 ;  ^'  an  act  to  encourage  the  in« 
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fa&bitants  of  this  island  to  become  owners  of  yes« 
isels/*  dated  18th  November,  1701 ;  '^  an  act  to  re- 
vive  and  continue  an  act,  intitled,  an  act  to  prohibit 
and  hinder  the  inhabitants  of  this  island  to  employ 
their  negroes  and  other  staves  in  buying  and  selU 
ing,**  dated  2Sd  December,  1701 ;  ••an  act' to  raise 
and  provide  a  further  strength  of  labourers  to  clear 
the  trenches  and  repair  the  breast-works  and  forti- 

ft 

fications  of  this  island,'*  dated  23d  January,  1701-2 ; 

i 

••  an  ^ct  to  raise  and  provide  a  further  strength  of 
labourers  to  clear  the  trenches  and  repair  the  breast* 

* 

Works  and  fortifications  of  this  island,*'  dated  10th 
May,  1701-2 :  which  laws  I  conceive  are  agreeable 
to  law,  and  do' not  contain  any  thing  prejudicial  to 
her  majesty *s  prerogative,  save  that  as  to  the  act,  in* 
titled,  *'  an  act  to  prevent  freemen,  white  servants, 
negroes,  and  other  slaves,  running  from  this  island,in 
shallops,  boats,  and  other  vessels,**  (which  is  expired 
dlso)  I  am  of  opinion  it  making  stealing  or  taking 
away  any  boat  felony,  the  disjunctive  {or)  should 
have  been  the  copulative  {and)^  for  want  of  which, 
taking  away  a  boat,  without^  stealing,  is  made  fe- 
lony; and  the  power  to  kill  run-aways  is  unreason- 
able, being  included  besides  slaves. 

And  except  the  ^'  act  for  ratifying,  &c.  letters  pa- 
tent, gifts,  grants,' ficc."  which  I  am  of  opinion  is  fit 
to  be  rejected,  for  instead  of  quieting  possessions,  as 
the  act  is  drawn,'  it  will  probably  disturb  more  than 
it  will  quiet,  for  it  confirms  all  letters  patent,  grants, 

»2 


releases,  &c.  withoiit  r^sti^ainingit.ta^u^i^h  wberetb^ 
possession  bs^th  bgei^  with  the  gr£M^^  foi;  wanjlj  gf 
which  it  will  revive  defective  gr^pt€^  ijit^der  vv:hkh 
there  never  w^  any  enjpjment :  a»d,alttjp|agh  th^e 
\s  a  proviso  in  the  act  against  reviving  ^p^  I^H^ 
patent,  &c.  t^at  h^ye  b^ei),  lo^^e  tqi^  ^y«  stf;^> 
Judgments,  or  otli^r  legal  vvfiys^  yet  d^fectiyfi  gr^f^ 
under  which  no  enjoyment  may  have  be^q^  i(  j\Qt 
legally  made  voi(l,  of  which  sort  there  ipjiy  be  n^^^^ 
will  be  revived.:  besides,  it  is  unreafK)qabl^ tq  mak^ 
defective  grants  good,  where  for,  thosi?  d(sf<^lt|v  wbr 
sequent  gra^t^  hajv^e  bee^n,  and  sfich.  s^re  ma^e,^  j^opd 
by  this  act,  it  makinff  the  defective  gn^its  ^[pf^ 
against  all  person3  claiming  under  the  frown,  - 

And  except  the  "act  to  encourage  priyateers,  iij 
case  of  a  war,*'  as  to  wli^ch^I  am  of  qpiniqn.  th^t  it^ 
giving  for  ever  hereafter  to  privateers  the  whole 
prizes  to  be  takei).by  them,  intrenches  op  herms^ 
jesty's  prerogative,  and  her  declaration  in  fa^vpr  qf 
captors,  and  gives  aw^ay  the  perqui^Hes  belQU^i^^ 
to  the  admiralty,  ^nd  disables  her  majesty's  nyeii  ojf 
war  to  press,  on  the  most  urgent  occasiqns,,  afly 
seamen  out  of  privateers,  which  is  undoubtedly  in 
the  power  of  the  lord  high  admiral  to  do,  an^  i?.  fit 
to  be  governed  by  his  directiq^ ;  a^d  therefgi^  I 
think  it  fit,  the  sam^  be  replied* 

20/A  October,  1703.  Edw.  Nobthey,    . 

(6.)  Mr.  West's  opinion  on  th^  admiralty  jurist 
diction^  in  the  pkmtations* 


^  I 


Tar  the  ri^ht  honoMtbfe  thrt  tords  commisi^ioners 
of  trade .  and  {jlanitation^ 

My  lordSk 
*  In  obiediBiac;^  to  your  lordships*  commands,  I  have 
paused  and  considered  two  memorials  froM  the . 
lords  of  the  admiraity,  annexed  to  Mr.  secretary 
Popple's  letter  of  the  5  th  of  May  last,  and  as  your 
lirdi»h{ps  command  me  to  be  very  explicit  in  ihy ' 
answer,  I  hope  your  lordships  Will  forgive  the  length 
of  it. 

By  the  fifty-fourth  article  of  his  majesty^s  instruc* 
tions  to  the  governors  of  the  American  plantations, 
tliey  are  directed,  "  that  in  Case  any  goods,  money, 
at  other  estate  of  pirates,  or  piratically  taken,  jhall 
bii  brought  in,  or  found,  within  the  limits  of  their  re-* 
spective  governments,  oV  taken  on  board  any  ships, 
or  vessels,  they  do  cause  the  same  to  be  seized  and 
secured,  until  they  shall  have  given  his  majesty  an 
account  thereof^  and  receive  his  pleasure  concern^ 
iug  the  disposal  thereof;  but  that  in  case  sucii ' 
goods,  or  any  part  of  them,  are  p^ri^hable,  the  same 
shall  be  publicly  sold  and  disposed  of,  and  the  pro- 
duce-in like  manner  secured  till  his  majesty*s  fur- 
ther orders :"  which  instructions  th6  lords  of  the 
admiralty  desire  may  be  annulled,  and  neter  hiliert^ 
ed,  for  the  fiitare,  in  any  ia^uctioni  to  be  given  to 
the  governors  of  the  plantations,  upon  a  supposition 
that  the  governors  are  sufficiently  authorised  and 
ifistracted  how  to  govern  tfaeihselve»  in  those  cases  * 
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which  are  the  subject  matter  of  this  instruction,  by 
the  patents  issuing  out  of  the  high  court  of  admi- 
ralty, by  which  they  are  constituted  admirals  within 
their  respective  governments.  This  instruction,  as 
your  lordships  will  be  pleased  to  observe,  relates  to 
two  things,  that  is,  first,  to  the  goods  of  pirates ;  and^ 
secondly,  to  goods  piratically  taken :  as  ther6  seems 
to  be  a  very  material  difference  between  them,  1 
shall  consider  them  singly. 

The  common  law  of  England  is  the  common  taw 
of  the  plantations,  and  all  statutes,  in  affirmance  of 
the  common  law,  passed  in  England,  antecedent  to 
the  settlement  of  any  colony,  are  in  force  in  that 
colony,  unless  tliere  is  some  private  act  to  the  con- 
trary ;  though  no  statutes  made  si^ce  those  settle* 
ments  are  there  in  force,  unless  the  colonies  are  par- 
ticularly mentioned. 

Piracy  is  felony  (that  is,  a  capital  crime)  only 
by  the  civil  law^  as  that  law  is  the  rule  of  pro* 
ceeding,  in  our  admiralty  courts,  nor  was  it  at  all 
cognizable  by  the  common  law.  But  the  admiralty 
jurisdiction  wasj^  by  expctrience,  found  not  to  be  a. 
remedy  adequate  to  the  mischief,  since,  by  thw 
law,  no  man  can  be  condemned  to  death,  unless  he 
either  confesses  his  crime,  or  be  convicted  by  wit- 
nesses, who  saw  him  commit  the  fact,  by  which 
means  many  offenders  escape  punishment;  and 
therefore,  to  remedy  this  mischief,  it  was  enacted, by = 
the  statute  of  4be  eight  and  twentieth  of  Henry  the 


eighth,  ch{i|pter  the  fifbeiith4  ^' that  all  tf^asmSf 
murders,  robberies,  &c*  committed  by  pirates  on  tbf 
h^h  seas,  or  in  any  other  place,  where  the  admiral 
pretends  jurisdiction,  shall  be  inquired,  and  tried,  in 
such  counties,  within  the  realm,  as  shall  be  limited, 
by  the  king's  commission,  in  like  manner  as  if  such 
offences  were  done  at  land ;  and  that  such  comipis- 
sions  shall  be  directed  to  the  lord  admiral,  his 
lieutenant,  oc  deputy,  and  to  three  or  four  soch 
others  as  the  lord  chancellor  shall  name/'  And  fur- 
tfaer,  after  several  directions  for  juries,  presentments, 
&c.  it  is  enacted,  ^^  that  such  as  shall  be  convict  of 
such  offences,  shall  suffer  death,  without  benefit  of 
clergy,  and  forfeit  lands  and  goods,  as  in  case  of 
feloojiei^  and  murders,  done  at  land/' 

£ver  since  this  statute  was  made,no  pirate  hasbeen 
ever  condemned  by  a  court  of  admiralty,  qud  such, 
but  all  triajs  for  pir^y  have  been  by  special  com« 
mission  for  that  purpose,  grounded  upon  the  sta,tute, 
Now  if  this  statute  was  of  forpe  in  the  West.  Indies, 
BO  person  could  be  convicted  the^e  without  a  spe<^ 
cial  commission ;  and  if  it  was  not,  the  proceedings 
must  have  been  altogether,  at  the  civil  law,  as  re^ 
ceived  in  the  admiralty  courts,  unaided  by  any 
statute,  and  consequently  scarce  any  person  would 
have  b€;(en  convicted  at  all,  for  doubtless  the  inconF 
yeniences  would  be  as  bad  there,  if  not  worse,  than 
they  were  at  home,  before  the  making  of  that 
statute. 


By  Hbh  t»reamble  t6  the  staftite  6f  "Che  ekv^tK 
AiiA  twelfth  of  William  the  third^ohopter  the  seventh, 
H  Mt  6nly  appesirs  that  ever  since  the  making  the 
iftatnteof  Htenry  the  eighth,  the  trial  of  pirates,  &e« 
before  the  admiral,  &c.  singly,  by  the  civil  lair* 
had  be^n  altogether  didused  and  laid  aside ;  but 
^  also  that  the  statute  of  Henry  the  eighth  did  not 
extend  to  the  West  Indies :  and,  therefote,  it  is  en- 
acted, **  that  all  piracies,  felonies,  anfd  robberies, 
Committed  in  or  lipon  the  sea,  or  in  any  bscveti,  &c. 
where  the  admiral  has  jurisdiction;  may  be  tried  at 
Ma,  or  upon  the  land,  rh  any  of  his  majesty^  islands, 
plantation^,  &c.  by  commission  underthe  great  seal 
of  Englatid,  or  admiralty  seal,  &c/^  which  com- 
missioners, though  they  are  directed  to  proceed 
iiccording  to  the  course  of  the  admiralty,  do  not  yet 
derive  any  part  of  their  authority  from  our  high 
COtirt  of  admiralty,  but  only  from  their  special  com* 
miissions,  issued  for  that  purpose. 

From  what  I  fa^ve  already  laid  before  your  lord- 
ships, I  think  it  evident  that  no  trial  of  pirlttes  can 
bb  in  the  West  Indies  had  before  the  admiridty 
eOtarts,  ^[tut  sQch,  unless  their  admiralty  judges  will 
tettture  to  proceed  by  the  civil  Iftfr  singly ;  for  they 
fekhnot  be  aided  by  any  statutes,  since  the  statute  of 
Hetty  the  eighth  does  not  extend  to  tlie  West  In«» 
dies,  Md  Hittt  of  king  William  relates  only  to  thos*  . 
special  comitafssions,  [ivhich  special  commissions, 
founded  upon,  this  last  mentioned  statute,  are  cOn* 
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•UtaiUy  granted  to  the  governors  of  tbe.  respective 
profiiiceB,  who^  consequaAly,  together  with  such 
dther  f»er9Diis  as  are  joined  with  them  in  the  oom«' 
misBiou^  we  the  only  court  of  judicature  (not  quk 
vice  admirals^  but  quit  special  oommissioners)  ia 
which  any  pirates  can  be  condemned. 

All  goods^  &€•  whatsoever^  which  in  consequence 
of  any  judgment  are  either  forfeited^  or  upon  any 
other  aooount  fell  in  Cust0diain  legis,  unless  there  is 
Mme  particular  provision  for  that  purpose^  are  new 
cessarily  in  the  custody  of  that  court  where  such 
jttdgftient  was  pronounced ;  and  the  judges  of 
that  <ourt»  or  tbe  receiver  by  them  appointed,  are 
aooountaats  to  the  king  for  such  goods.  Now,  as 
for  the  goods  of  the  pirates  themselves,  the  custody 
<»f  them  can  only  accrue  by  reason  of  the  forfeiture, 
which  is  the  consequence  of  the  crime ;  from  whence 
it  follows,  that  the  admiralty  courts,  qud  such,  can-- 
not  have  any  thing  to  do  with  those  goods ;  for  if 
they  proceed  upon  the  civil  law,  simply,  by  that  law, 
there  is  no  forfeiture  at  all,  but  the  forfeiture  for 
pit^oy  is  created  by  the  statute,  by  which  it  is  en- 
acted, that  pirates  shall  forfeit  for-  robberies.  Sec. 
done  on  the  sea^,  in  like  manner  as  for  fdonies 
committed  on  land,  and  that  statute  is  extended  to 
the  West  Indies  by  the  last  mentioned  act  of  William 
tbe  third,  which  act,  by  the  express  words  of  it,  can 
be  put  in  execution  only  by  tbe  abovementioned 
special  commissions. 
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rBttt^  if  aU  the  goods  be  presumed  to  be  not  the 
goods  of  the  pirates,  but  to  be  only  piratipaUy  takei) 
from  ocber  proprietors,  it  must  .be  observed^  that 
there  can  be  no  right  to  the  custody  of  such  goods, 
till  there  is  an  adjudication  of  the  piracy^  which,  in 
the  West  Indies,  can  be  obtained  only  in  a  court 
commissioned  accfNrding  to  the  abovementioned 
statutesi 

An^l  the  persons  (be  they  who  they  will)  who 
Jiave  the  custody  of  the  goods,  are  only  trustees,  in 
jthe  first  place,  for  the  benefit  of  the  right  o  wners^  and 
in  qase  of  non  claim,  for  the  crown ;  for  by  the  act  of 
.piracy,  the  property  is  not  changed,  but  still  remains 
ja  the  original  owner,  and  therefore  it  is  provided 
by  tiie  statute  of  the  seven  and  twentieth  of  £diyard 
the  third,  section  second  and  seventeenth,  in  what 
manner,  and  by  what  officers,  such  goods  shall  be  re- 
^ored.  ^^  If  a  merchant  lose  bis  goods  at  sea  by 
piracy  (these  are  the  words  of  the  statute),  and  they 
afterwards  came  to  land,  if  he  can  make  proof  that 
they  are  his  goods,  they  shall  be  restored  to  him  in 
places  guildable  by  the  king's  officers  and  six  men 
of  the  country,  and  in  other  places,  by  the  lords 
iliere,  or  tiieir  officers,  and  six  men  of  the  country. 

3ince,  therefore,  there  can  be  no  right  (properly 
fipeaking)  in  any  person  to  have  the  custody  of  the 
goods>  either  of  pirates,  or  piratically  taken,  until 
the  piracy  itself  be  adjudged,  and  no  adjudication 
can  be  had, but  in  a  court  commissioned  in  the  abovo* 
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mentioned  manner,  and  since  the  custody  of  goods 
mast  be  in  the  court  where  the  judgment  is  pro- 
Bounced,  unless  there  be  ^  some  particular  provision 
to  the  contrary,  and  since  the  governor  in  every 
province,  by  virtue  of  his  special  commission,  pre- 
sides in  every  such  court,  it  follows  that  he  mu^ 
take  care  of  (and  perhaps  answer  for)  the  persons 
to  whose  custody  the  abbvementioned  goods  may 
be  committed.  For  these  reasons,  my  lords,  I  am 
humbly  of  opinion,  that  the  instruction  is  very  pro- 
perly given,  and  that  it  is  not  fit  it  should  be  re- 
pealed« 

My  lords. 
The  second  memorial  presented  by  the  lords  of 
the  admiralty  to  his  majesty  in  council,  and  by  your 
lordships  referred  to  me,  contains  a  complaint  of 
the  admiralty  courts  against  the  frequent  encroach* 
ments,  which  they  affirm,the  provincial  judges  make 
upon  his  majesty's  authority,  and  the  admiralty  ju* 
risdiction,  by  discharging  persons  imprisoned  by 
the  admiralty,  for  debts  and  penalties  due  to  his  ma<» 
jesty,  and  by  granting  prohibitions  to  the  proceed- 
ings in  their  courts :  they  pray,  therefore,  in  order  to 
redress  this  grievance,  that  his  majesty  would  be 
pleased  to  command  the  governors  of  the  several 
colonies,  to  give  all  countenance,  and  assistance,  to 
the  judges  and  officers  of  the  admiralty,  and  also  to 
restrain  the  provincial  judges  from  interrupting  th^ 
proceedings  of  their  courts. 
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This  memorial  from  the  lords  of  the  admirahj  . 
was  undoubtedly  occasioned  by  the  letters  of  Mr. 
Smith,  advocate  for  the  court  of  admiralty,  in  New 
England,  and  the  representation  of  Mr.  Meniaesy 
judge  of  admiralty,  in  the  Massachusetts  Bay ;  and 
upon  pertisal  of  them  both,  your  lordships  will 
plainly  see,  that  the  foundation  of  this  dispute  is 
nothing*  but  the  desire,  which  the  admiralty  judges 
have  of  extending  their  jurisdiction,  in  the  West 
Indies:  for  the  first  artide  of  which  Mr.  Menziea 
complains,  is,  not  that  prohibitions  have  been  di« 
rected  to  their  admiralty  courts,  in  cases  in  whichi 
by  law,  they  ought  not  to  have  been  granted,  but 
that  any  prohibitions  were  granted  at  all;  and  seems 
to  insinuate,  very  plainly,  that  in  case  their  admi-* 
ralty  there  should  exceed  its  jurisdiction,  the  sub<* 
ject  has  no  other  remedy  than  by  appeal  to  the 
high  court  of  admiralty  at  home.  I  shall  crave 
leave,  therefore,  of  your  lordships,  to  consider  this 
question  concerning  prohibitions  upon  the  foot  of 
those  instances,  which  are  alleged  by  the  above- 
mentioned  gentlemen,  of  the  oppressions  they  lie 
under,  from  the  common  law  courts  \  but  I  shall 
first  trouble  your  lordships  with  a  few  words  con- 
cerning prohibitions  in  general.  That  the  common 
law  was  always  jealous  of  the  incroachments  of  the 
civil  law  is  certain,  and  wherever  the  common  law 
prevails,  this  jealousy  must  necessarily  accompany 
it.  '  Prohibitions  have  been  the  remedy  constantly 
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apf)lie(l  to  prevent  tfaese  kicroaohmeiito^.  whieb  hnre 
always  issiAed  out  of  the  superior  courU  of  the 
cmamon  law,  bj  the  laws  of  New  Englatid;  confinn* 
cA  by  the  crown  ^  (aad  I  mention  New  England 
partu^vlarly,  becaue  the  disputes,  which  have  hap» 
peaed,  between  the  judges  of  both  laws,  in  that  i»q*» 
vinoe^  hate  pvtik  oocasioa  to  the  present  question) 
theQ&  are  courts  established  in  that  col6Q)r>  and  in* 
neste^rwidi  the  samepowers^that  arerespecti?elyefe 
pented^  by  the  eonrts  of  king's  beach,common  pleas^ 
andetxcheqner,  in  Great  BcitaiD,  and  conaeqii^Btljr 
a  power  of  granting,  prohibitions  may  legally  be 
execiufced;  by  them.  Nor  iait  a  sufficientanflwoi^  ta 
insimiate,  that  the  statutes,  by  which  the  admiralty 
junMictiea  in  England  is  limted-and  confined,  havQ 
BQ  relatiqn  to  the  plantation  :  for  aa  the  statutes  of 
thisteenth  o£  Riebacd.th^  second,  chapter  the  fifth, 
tl^e  fifteenth  of  Richard  the  seccMid,  ehstpter  the 
tbifd^  the  second  of  Henry  the  fburth,  cblapHer  the 
«j0Venth,  and  twenty<-seventh  of  Elrzabetb,  chapter, 
the  eleventh^  are  not  introductive  of  new  laws,  but 
<}H}y  deolf^ratory  of  what  the  common  law  was  be- 
fi»re,  I  am  of  opiaion,  that  they  are  of  force  even  ia> 
the  plantations ;  for  let  an  Englishman  go  where* 
e^per  he  will,  be  carries  as  much  of  law  and  liberly^ 
with  him  as  tb6  nature  of  things  will  bear;  but  to 
iliew  that  it  is  impossible  a  power  of  granting  pro- 
hibitions should  not  be,  wherever  the  common  law* 
iSiOKtended,  your  lordships  will  need  only  to  recol* 
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iMt  not  only  the  inconvenient  but  absai^  conae* 
qnences,  that  woiild  follow^  in  case  it  were  not  so ; 
Un  should  the  court  of  admiralty,  in  New  England, 
take  upon  them  to  hold  plea  of  freehold^  or  to  take 
cognisance  of  actions  of  debt,  &c.  what  remedy  has 
the  subject,  to  vindicate  that  right,  to  that  inherit- 
anoe,  which  he  has  in  being  judged  by  the  commoo 
hnv«^  In  New  England,  if  there  is  no  power  of 
granting  prohibitions,  remedy  he  has  none,  and 
consequently  tbe  benefit  of  the  common  law  must^ 
HI  the  colonies,  be  enjoyed  by  none  but  those,  wIm 
have  wealth  sufficient  to  supp^ni  frequent  appeals 
to  Great  Britain.    But  even  in  such  case,  how  is  he 

s 

relieved  ?  to  tbe  king  in  council  he  cannot  appeal* 
for  that  is  irregular :  from  the  sentence,  therefore,  of  a 
court  of  vice  admiralty  abroad,  he  must  apply  to  the 
court  of  high  admiralty  at  home.  I  submit  it  to  your 
lordships,  to  determine  how  far  it  is  absurd  to  sup* 
pose  the  law  sho^d  aiford  the  subject  no  other  re« 
inedy  against  the  exorbitances  of  one  admiralty 
court,  than  by  sending  him  to  another. 
'  On  the  other  hand,  my  lords,  if  it  be  granted,  that 
the  common  law  courts,  in  the  plantations,  have  a 
power  of  granting  prohibitions,  though  it  should  be 
supposed  that  (as  very  likely  they  often  do)  they 
exceed  their  bounds,  and  issue  prohibitions  m  cases 
where  by  law  they  ought  not,  so  that  the  subjects 
may  possibly  be  aggrieved  by  a  cause  being  sub* 
stracted  from  the  admh^alty  jurisdiction,  to  which  it 
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jns  proper,  anA  drawn  to  that  of  the  common  law^ 
yet  there  is  an  adequate  remedy  always  ready;  for 
by  an  appeal  to  his  majesty,  from  whom  both  juris* 
dictions  flow,  he  may  obtain  redress  against  any 
grievance  he  may  lie  under,  by  reason  of  any 
judgment,  which  any  court  of.  common  law,  in  the 
plantations,  can  pranounce. 

I  shall  not  trouble  your  lordships  with  any  thing 
snore  concerning  prohibitions  in  general,  but  shaH 
b^  leave  to  add  a  few  words  oonceming  that  juris- 
diction, which  I  see  is  claimed,  by  the  vice  admiralty 
judges,  in  America,  by  virtue^  of  the  acts  of  tradd 
and  navigation,  and  also  concerning  the  instances^ 
which  are  given  by  the  abovementioned  West 
Indian  civilians^  of  the  oppressions  they  lie  under, 
from  the  comnum  law  comts. 

In  re^pedt  to  the  acts  of  trade,  and- navigation,  I 
own  myself  at  a  loss  so  much  as  to  guess  upon 
which  of  them  it  isthat.theadmiraltyjudgesinthe 
West  Indies  would  found  an  increase  of  their  juris- 
diction, for  there  is  not  one  single  w<mxI  in  them, 
which  can  be  construed,  so  as  to  give  them,  there,  a 
greater  power  than  is  exercised  by  the  high  court 
of  a^iralty  at  home.  But  upon  these  acts,  I  would 
beg  leave  to  observe  two  particulars,  the  fintt  of 
wliich  /s,  that  t|K>ugh  the  term  of  his  mofesty^s 
cwrtsi  in  general  does  undoubtedly  comprehend  the 
^wktis  of  adiQiralty,  yet  whenever  it  is  enacted  (aa 
Jia^pens,  I  think,  tp  be  the  case,  in  tf^ry  one  of 
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those  ads),  that  any  petudt y  shall  he  recowced  la 
any  ei  his  oiajesty^s  courts,  by  any  pf  mm»  wim 
will  seize,  inform,  or  sue  for  the  same,  uifiardn  nt 
essQign,  preiectwn^  or  xMger  qf  law  shall  be  tHawed^ 
the  admiralty  is  absolutely  excluded,  aad  cauu>( 
possibly  have  any  jurisdictioni  because  those  term% 
by  which  the  courts  are  described,,  ace  perfectLj 
peculiar  to  the  common  law,  and  foreigd  to  (that 
law  by  wliieh  the  eourts  of  adminlty  must  pi» 
ceed ;  secondly.  That  whenever  any  prosecution  is 
directed  to  be  had  in  any  court  of  record,  thei  ad« 
miiralty  jurisdiction  is  utterly,  excluded,  since,  by 
law,  they  are  not  a  court  of  reoofd. 

I  i^hall  not  need  to  trouble  your  lordships  witii 
enumerating  the  several  pMpages  in  the  acts  of 
trade  and  navigation,  sinee  the  applioati^Ni  of  these 
two  general  rules  (which  I  take  to  be  law)  will 
resolve  almost  any  question  whicii  can  arise  upon 
the  perusal  of  them  *  and,  ^e'refore,  all  that  new 
remains  ibr  me  to  do,  in  order  to  complete  my 
obedience  to  your  lordships'  comm«'uids^  as,  briefly 
to  consider  the  facts  alleged  by  M>«  Smith  and 
Menzies,  and  the  method  of  remedyiti^g  their  sup^ 
posed  grievances,  which  the  lords  of  the  admiralty 
pray  of  his  majesty. 

The  first,  fact  whidi  they  'ixnention,  ame'unts  to 
no  more  than  this :  that  two  ptersons,  named  John 
Oultol  and  Cornelius  Waldall»  did,  by  public  plf^ 
cards,  &c.  insttit  and  defy  th(3  jurisdiction  o£  Che 
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joomt  of  admiralty^  and  upon  a  libiel  being  ex> 
Inbited  against  tbeni)  in  that  courts  they  were  fined^ 
The  jn<%e8  of  commoo  law,  upon  consideratioa 
4t  this  case,  granted  a  prohibition,  which  th6 
civilians  there,  it  seeins,  think  to  be  iUegai ;  bnC  I 
mast  own  myself  to  be  of  anpther  opinion,  and 
tfibt  the  judges  could  not  refuse  it  upon  motion; 
<The  most  that  a  court  of  ^admiralty  can  do,  is  tt 
Ane  and  ioiprisijii,  for  a  contempt  in  the  face  of  ^ 
conrt«  But  there  can  be  no  proceedings,  befora 
them,  for  any  thing,  that  is  done,  out  of  court,  and 
I  make  no  doubt,  biit  our  courts,  in  Westminster 
Hall,  would  have  granted  a  prohibition  in  the  same 


S.  A  second  complaint  is,  that  an  acti<m  of 
trorer  was  brought  for  a  ship,  after  it  had  been  sold, 
bf  decree  of  the  admiralty  court,  which  might 
fou\b]y  be  yery  just,  if  the  whole  case  had  been 
ittfted. 

S.  A  third  complaint  is,  that  a  prohibition  was 
granted  upon  a  libel  bring  exhibited  in  the  ad- 
miralty court,  for  transporting  of  wool,  contrary  to 
the  acts  of  natigation ;  which,  I  conceive,  to  have 
been  regularly  issued,  since  offences  of  that  kind 
aru  dkected  to  be  tried  in  courts  of  record,  and^ 
oonse^MStly,  the  admiralty  can  have  nothing  to  do 
wm  tarem* 

In  these  particulars,  I  am  of  opinion,  that  their 
eomplointt  are  not  well  grounded ;  but  then,  as  to 
bemg  disturbed  in  the  exerdse  of  the  ad- 

TOL«  XJ*  o 
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miralty  jctrisBielion^  m  the  adjudicatioo  of  what  ii^ 
or.  is  not,  pri^fe,  they  certsinly  tee  in  the  right  Ui 
^mplain^  and  I  doubt  liot^  but  your  lordbbips  w3l 
think»  that  it  is  the  duty  of  the  governors^  to  feup- 
iport  them  in  it  by  all  means  lawful,  and  if  they  are 
negligent  in  so  doing,  his  majesty's  order  for  iimt 
purpose,  would  umdotibtedly  make  then  careful  for 
to  do  it,  for  the  time  to  come^  which  brings  me  to 
the  end  of  this  long  report,  with  which  your  lord- 
ships have  been  troubled.  The  lords  of  the  ad^ 
iniralty  pray  that  bis  majesty  would  be  pleased  to 
order  the  governors  to  restraioi  the  provincial 
juii^s  from  interrupting  the  proceedings  of  the 
courts  of  admiralty ;  by  which,  if  they  mean,  that 
the  jiulges  should  be  hmdered  from  granting  pro- 
hibitions, I  cannot  conceive,  how  they  can  be  re^ 
lieved  in  the  manner  they  propose ;  for^  if  the  prok 
'  hibitions  are  legally  granted^  no  order  can  aofeho^ 
rize  him  to  hinder  them,^and  if  they  are  not,  the 
proper  remedy  is  by  the  appeal  cS  the  party  oon* 
cemed.  But  to  concldde,  if  your  lordsUps,  upon 
incfuiry  into  the  fiict,  should  find,  as  in  all  pvobar 
biKty,  the  fact,  as  to  New  England,t  is,  that  the 
pedicle  there,  do,  under  a  pretence  of  law,  attempt. 
,to  disturb,  and,  perhaps,  to  banish^  from  that  pro* 
vinoe,  the  due  exercise  of  an  admiralty  J  urisdietioQ', 
derived  more  immediately  from  the  crown,  than 
-that  of  their  own  courts,  I  am  humbly  of  opinion, 
•that  the  properest  remedy  the  adtairaky  can  apply 
for,  is,  that  a  bill  may  be  brought  into  parlii 


next  seasioa^  fojr  that  {Hirpose^  by  which  the  maimer 
of  tryiog  piracies^  aad  the  exerciae  of  the  admU 
raltyjiif isdiction,  for  the  future,  isnay  be  established, 
and  reduced  to  certainty. 

JuneflO,  1720.  Rich.  West. 

(7.)  Mk  Strahan^^  opinion^  on   the  power  of 
coUecting  sdmralty  dues,  in  Bermuda- 

I  have  perused  the  extract  of  a  letter  from  colo* 
n^I  Hope,  govemcnr  of  Bermuda,  together  with  his 
oommission  of  Tic6»admira],  as  also  the  copy  of  a 
commigsion  from  the  receiver-geueraU  of  the  rights 
and  perquisites  of  the  adiniralty,  and  from  the 
sblickor  and-  comptroller  of  the  same,  to  Robert 
Qinwiddie,  esq.  constituting  him  tbeir  agent,  at 
Bttnuuda,  bearing  date,  the  1st  of  September,  1721 ; 
and  iiaring  duly  considered  the  subject  matter  of 
colonel  Hope's  complaint,  in  his  aforesaid  letter,  I 
ail  of  opinion,  tliat  the  colonel  has  no  right  to  the 
does?  and  perquisites  of  the  admiralty,  which  may 
accrue  within  the  jurisdiction  of  his  vice^admiralty, 
to  retain  theni  to  his  own  use,  although,  perhaps, 
it  may  be  true,  that  his  predecessors,  in  that  govern-^ 
menty  may  have  ei^oyed  the  same^  without  ever 
hai^tog  adebnnted  for  them. 

Vice-admirals  are,  ind^,  empowered  by  their 
eommission  to  collect  and  receive  all  dues  and  per- 
quisities  of  the  admiralty,  within  their  respective 
joriiidictions ;   but  they  ought  to  account  for  the \ 
same  to  the  locds  commissioners,  for  executing  the  * 
office  of  high  admiral,  or  to  such  other  person  as 

Q  9 
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t|iey  «hitU  ibiofc  fit  (o'  appoicrt  ibr  thtk  piurpoae^ior 
tbQ  U9e  i^nd  beboof  9f  the  chiwn» .  So  t)iat»  as  tt» 
Ifgrds  pomipis^iomrs  <^the  ^Mbmmlly  have  a  righfc 
to  call  all  vice-admirals  to  tCcowt»  for  wch  duM 
and  ^quisit«s  of  tbe  admiralty^  v  thcg^  fthdU  bave 
ffceivQ<)9  witbia  their  r6«peetiye  jiimdiptiOHy  thfy 
may  appoint  proper  ptefi^o^^  to  tak(^  m4  i^ecdivft 
those  ai^^cottuts  ftom  the  yice»a4f9ir«U» 
:  But>  I  eonoeiye^.that  the  commwtoA  grtnted  by* 
the  receiyerpgeaeraU  oftb^  righti  and  |i«n|uiailt0: 
of  the  :adm)ralty»  fkud  the  solWitoir  wd  qomptroUer 
oC  th^  same,  to  Robert  Piairi^diei^  esq*  of  Ber-: 
nmdlb  is  not  to  be  warraateA  in  iMr^  the  tMM 
being,  aa  encroachment  oq  the  powers  tfitHAlijr 
▼epted  i«t  colonel  Hope,  by  bis  pAte»t  of  yioe-* 
i^bniral  ^  for  the  powe?  giy«a  t^  Mr*  CNnwiddNI*  Ibif 
Ms  comnussion*  it  OfOt  to  takb  md  rewif e  Mt  ao^^ 
oennt  of  the  colonel  aa  yice»>admiral  of  that  diArid^ 
of  what  daes  and  pen|iiisites  of  admiralty  may  bav^ 
coste  tQ  his  hfindfl  or  possesiioB^  if  hkdb*  perhiapsbt 
might  baye  been  justifiable ;  bnt  be  is  tbereby 
awthoriaed  to  remyer,  seiae>coIiect^a|)d  feMrii^aU. 
such  dyes  and  perqnintecj  of  the  admiralty^  ^f,  and: 
fromi  all  and  eyery  person  smd  persons,  wMtsoef  er ; 
whereas,  the  vice^admin^  haying  that  power,  y«sted 
in  him  by  bi$  patent,  no.  other  person  can  bwe  a* 
right  to  exercise  tt,  within  btsjaH^ictiQni^  And  J( 
take  it,  that  the.lecds  oowmissipaeis  Ibc  exi^fiting 
the  ofiios  of  high  adaiiral,  are  by  tb«ir  own  i^tfWtn 
ra^tmined^  ff on  gcantins  .tbi$  power  of  colkottAg 


CmmtUmMuJ  *       EmmeiU  Lashers.  1 1 7 

and  rtoaving  the  dam  and  profits  of  tfaeadttnrahy; 
td  other  persons,  besides  the  vice*adinifals»  zxA 
other  oflfeerA  belcnging  to  the  admirahy,  in  saoli^ 
maaner  and  sort^  as  they  formerly  were  collected 
and  received,  when  there  was  an  high  admiral* 
Wllerefore,  I  htinlibly  conceive,  that  this  coniniis* 
sida  to  Mr.  Dinwiddie,  being  an  innovation,  and 
an  encroachoient  on  the  vioe-admirars  power,  as 
vested  in  biro  by  his  patent,  tiie  same  csboot  in 
kw  be  justified,  and  ought  to  be  revoloed. 

Jiffy  «6,  l7tS.  Wiu.  STRimiN.    . 

(8.)  The  opmum  of  the  attcrmy  and  soiicUor-i 
geMfml^  Yarite  mid  Wtargy  on  tke  irkd  for  a 
mmnkr^  conmitted  at  sea. 

Extract  of  a  letter  from  Mr.  Worseiy,  governor  of 
Barbadoes,  to  the  lords  commissioners  for  trade 
and  plantations,  dated  the  94th  of  January,  1794^* 

**  I  have  the  honour  to  represent  to  your  lordshipsj 
an  aoconnt  <tf  an  accident,  that  has  lately  happened 
bene.  The  4th  of  December  last,  the  St.  Christ 
topher^s  galley,  James  Newth,  eonmiander,  sailed 
eat  of  this  port,  and  the  forts  fired  some  random 
shot  art  her,  to  bring  her  to,  in  that  she  had  not  put 
up  the  proper  signal  that  was  given  her,  or  any 
other,  wMch  is  to  shew,  that  she  bad  cleared  out  of 
all  the  offices,  and  had  liberty  to  depart.  The 
maater,  instead  of  bringing  to,  hoisted  more  sail, 
whence  a  matrass  of  Jameses  Fort,  suspecting  she 
had  done  somef  hieg  irregular,  (as  they  often  do 
in  this  part  of  t!he  world,  one  about  twelve  BAoatbti 
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9go,  attempting  to  carry  away  a  oiistMa*hoase 
officer,)  fired  a  shot  into  her,  when*  she  W8»  aboat 
two  miles  ofF^  which  happened,  Dnfortonatdy,  to 
kill  the  mate,  and  wounded  another  nmn«  The 
vessel  immediately  returned  into  port,  and  as  soon 
as  the  master  informed  me  of  it,  I  inquired  ii^  the 
&ct,  upon  which  I  found  she  bad  not  pat  up  her 
signal,  the  master  complaining  it  was  not  a  proper 
signal,  being  a  tarpauling  hoisted  upon  the  flag* 
staff ;  and,  though  I  found  such  signals  had  been 
sometimes  giren^  and  had  been  put  up,  never- 
theless, as  I  thought  it  a  very  improper  one,  ti)at 
there  might  he  no  such  precedents  for  the  ftttare» 
I  suspended  the  captain  of  the  fort  ibr  some  time : 
However,  if  the  master  of  the  vessel  had  not  liked 
the  signal,  he  ought  not  to  have  goiw  under  satt 
till  he  had  got  another,  and  ought  to  have  brought 
to  upon  the  fort's  firing;  The  (^Jtculty^  at  present,  J 
He  under y  is,  tokmnoj  whether^  andwhere^  thematrcni 
that  fired  the  sh^tfrcm  Jamet^s  Fort  is  to  be  tried, 
or  what  court  can  take  cognizance  of  it.  The  per^ 
son  that  was  killed  by  a  gnn  from  the  shore*  was 
upon  the  high  seas  two  miles  off  of  the  shore, 
where,  I  apprehend,  my  jurisdiction  does  not  qc« 
tend,  and  his  majesty's  attofney-goneral  here  is  of 
the  same  opinion/' 

.  We  are  of  opihion,  that  the  matposs,  who  fire4 
the  shot,  cannot  be  tried^  for  the  death  of  die  qdate, 
in  any  court  of  common  law,  but  that  be  ought  to 
be  tried,  for  the  same,  either  in  t^e  cpnrt  of  a^t 


tUmakh^mi  Eminent  Laayers.  81 1 

aiiralty  at  Barbadoes^  or  by  special  commissioa 
«nder  the  statute  ef  Hth  and  12th  W.  9.  cap.  7« 
which  is  now  the  most  known^  and  usual  method 
^f  proceeding  m  cases  of  felonies,  done  upon  the 
sea^  in  those  parts* 

4jnril  17,  1725.  P.  Yokke. 

C.  Wear*. 

(9.)  7%e  opinion  of  the  adoocate^  attorney^  and 
$olicitot*generaly  in  1761,  on  the  eame  point. 

Geotlemei).  Whitehall^  Nov.  8,  I76l. 

I  am  directed  by  the  lords  commis^oners  for 
trade  and  ptantakions,  to  send  you  the  endosed 
eopies  of  a  4etter>  which  their  lordships  have  re* 
cei?ed,  from  the  lieutenant-governor  of  New  York« 
tad  of  a  report  made  to  hiih  by  commissioners,  ap* 
pointed  by  a  special  commission,  for  the  trial  of  the 
master,  mate,  and  several  of  tlie  crew  of  a  privateer, 
charged  with  the  murder  of  some  men  belonging 
to  his  mi^esty's  ship  Winchester,  committed  witiiin 
a  bay  of  that  province. 

I  am  fiirther  directed  to  acquaint  you,  that  the 
law  of  New  York,  upon  which  the  commission  for 
the  trial  of  these  persons  was  founded,  was  repealed 
by  order  in  council  of  5th  of  September,  1700, 
upon  consideration  of  which,  and  of  the  statutes  of 
Great  Britain,  which  have  reference  to  admiralty 
jurisdietion,  a  doubt  has  occurred  to  their  lordships, 
whether  there  is^-  in  the  colony  of  New  York,  or  in 
any  other,  of  hiis  majesty's  colonies,  in  Amesica, 
(auless  by  laws,'  ^hidi  may  have  been  passed,  ii^  the 


fsid  coloaies}^  any  s^ffic^ent  autboci^  fpf  tl»e  trial 
apd  punishflieat  of  murder,  coimnitt^  ^pop  tM 
fieas,  within  the  admiraltjr  juriadiQtioD».i|i  th^  mi  . 
colonies  j  and^  therefore^  their  lordships  d^Bsire  the 
favour  of  your  opinion  upon  the  following  ^loitioiiSi 
as  soon  as  conveniently  may  be^  tq  tb9  QHd  t^baf^ 
if  th^e  should  be  a  want  of  such  authority^  some 
Remedy  may  be  provided  as  soon  as  possibte. 

Question  1st. — Does  the  act  of  iU^  9Aii^  oC 
Henry  VIII.  cap.  15.  intitled,  for  pif ate^, ,  (^ing 
passed  before  the  est^hUshment  of  m^  ^  ^^^ 
British  colonies,)  ^pj&ni  to  the  said  colqui^}  aj»d 
if  it  does,  how  are  the  regulations  therein  wt  down 
to  be  executed  ? 

.  We  are  of  opinion,  that  the  4atttte  96  HfiUKjf 
VIII,  does  extend  to  t}ie  case  of  VMicdf  r.  coiwiMttaA 
any  wl^re  on  the  high  m^ ,  Ai|d>  coaseqi^e^tJiyt 
that  a  commissioa  might  isaue^  in  the  present  cmi^ 
yxio  9^  caufily,,  within  ttie  reahn  of  England;  Ijci 
try  the  offenders,  who  might  be  brought  ovef>  bt 
that  purpose  and  the  witnesses  e^amified^  %nd  a 
jury  sworn  before  such  Qooin>if^iQ9«rs,  unless  .thafi 
moide  of  in<)uiry  and  trial  ^uld  be  deem^  m^^ 
convenient* 

Question  id. — ^Does  the  act  of  the  11th  and  ISth. 
of  William  III.  cap,  7th>  intitled^  ^  an  aet  for  the 
effectual  siif^ression  of  piracy/'  or  the  7th  section. 
Qf  the  act  of  the  4th  of  George  I.^capi  llth»  mti^ 
t^>  ^r  an  act /or  the  fuithar  pie  venting  robber/^ 
ImcgUry^  &c."  contran  wiftnifiiH  ai^horilgr  fior*  ^j 
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trial  and  punishment  of  personB  guilty  of  murder 
i^tt  tbe  seas,  or  waters,  Widiiii  tbe  admiralty  ja- 
lisdiolioo,  in  tbe  plantations  ? 
.  We  ane  of  opinion^  dial  neither  of  the  aett  of 
pafUaawnt  mentioned,  in  this  quesre^  were  intended 
ft»  atiptct  tbe  case  of  nmrdenu  They  relate  merely 
^.mch  fdonies  as  are  equal,  or  inferior,  to  the 
fpeeies  parttcnlarly  expressed. 

Qu^tion  adr««Jf  tbe  act  of  Henry  VIIL  ucp^ 
15,  does  not  extend  to  America,  and  neither  the 
act  of  the  II tb  and  lith  of  WiNii^  III.  cap.  7th/ 
not  the  7th  section  ef  the  act  of  the  4th  of  George  L 
eap«  IJth^  do  contein  sufficient  autborttyfor  the 
trial  and  punishment  of  persons  gnihy  of  mnrder 
Wfott  the  seas,  o^  waiters,  within  the  bdmirdty  j«ris» 
dicftions,  in  the  plantations ;  by  what  other  antbo^ 
ritgr  and  jusisdictioap  are  such  persons  to  be  tried, 
and  pimisbed  in  the  said  plaatettons  i 

We  have  already  said,  in  answer  to  tbe  first 
fMrre,  that  the  statute  of  Henry  VUL  does  ex« 
tend  to  tbe  present  case ;  but,  if  that  nsetfaed  of 
triat  and  prooeeding  should  be  fonnd  inconvenient, 
it.  will  be  proper  to  apply  to  the  legislature^  for 
lome  new  ptovisions  adapted  to  such  eases. 

G.  Hay. 
C.  YoaKX. 
F.  NoBToy« 

(10.)  The  Bpiukm  of  the  a^rney  and  soticihr* 
general  qf  BarlmdHis^  ChUton^  find  Bawkn,  m  the 
trial  qffdrat»  thewe^ 


.  May  it  please  yofiif  excellenc^r* 
.  We  are  very  sensible  that  his  late  majesty »  Kin^ 
William^  was  pleased  to  send  a  commission  to  this 
island,  for  trial  of  pirates^  directed  tq  the  lord  G  rey, 
then  governor,  the  members  oftbe  coui^il»  and  se?ev 
ral  other  persons.  We  are  likewise  well  satisfied,  that 
her  present  majesty  ,upon;her  acoession  tothediroM, 
was  graciously  pleased,  byfaer  royal  prodamatioq^ 
l)earing  date  the  9th  day  ei  March^  in  the  first 
year  of  her  reign,  to  signify  and  declare,  that  all 
commissions^  both  ciril  and  military,  granted  by  his 
said  late  majesty  dioold  he  continned,  and  remani 
in.  full  force  and  yirtue,  until  her  majesty's  pleaaure 
should  be  farther  known^  or,  that  other  promioo 
be  made  pursuant  to  his  late  miajesty.'sMnmiisiaDW 
and  instructions  to  \ns  governors  and  officers;  and 
so,  such  commissions  continued  until  ypur^esuqiU 
lency's  arrival  in  this  island ;  but^  upon  yMit 
coming  here,  it  was  the  nnanimous  opimon  of  all 
persons  in  this  iskmd,  that  all  commissions  graiffeMi 
to  the  lord  Grey,  late  governor  of  this  island^ 
ceased,  .  and,  that  if  her  majesty  had  thought  fit 
to  have  continued  the  commistsion  for  trial  of 
pirates,  a  commission  would  then  have  b^en  granteid 
to  you,  for  that  purpose,  as  well  9s  one  to  be  gover^* 
nor,  and  another  to  be  vice-admiral ;  and,  therefore, 
we  thought  it  was  not  prudent  and  safe,  for  your 
excellency,  to  direct  any  prosecution  on  that  com« 
mission  directed  to  the  lord  Grey,  &c.  for  trial  of 
piratesj  where  the  lives  of  many  persons  might  be 
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ooDoenied»  considering  also,  tfatt  Ins  late  majesty *s 
cammission  aforesaid^  was  directed  to  ;8everal  mem- 
bers of  the  council,  some  whereof  were  dead,  be- 
fore  the  granting  of  the  said  commission,  and  many 
more  now  dead,  and  gone  off  this  island ;  so  that  it 
wonid  have  been  very  difficult  to  have  convened 
penonsenoQgh  to  make  a  sufficient  quinmm^  ac- 
cording to  the  appointment  of  th?  said  commission. 
The  names  of  th^  snid  persons,  that  are  either  4ead, 
or  gone  off,  are  as  follows ;~  the  lord  Grey,  now 
in  B^ngUnd;  Edward  Graufeild,  esq.  dead;  lUobard 
Salter,  esq.  dead;  Geoi^e  Andrews,  esq.  dead; 
John  Bromley,  esq.  some  yeara  past  settled  in 
Sa^apd;  Batrick  Mein,  esq*  now  in  England; 
Btchwd  Scot,  now  in  England ;  Benjamin  Cryer, 
a  clergyman  ;  Richard  Walter,  esq.  dead ;  an^ 
Gttrge  Larkin,  esq.  ope  of  the  commuisioner;) 
fone  off  ib»  island^ 

.  ^^nd  we  are  humbly  of  opiakm,  that  as  long  as 
the  statute  pf  3^th  Henry  VI I L  cap*  SL  coofeinuea 
ip  ^MTce,  ^Q  person  whatsoever  can  be  tried  in  this 
idand  for  n  foreign  treason^  without  a  ipecial  coqIt 
mission  from  her  majesty  fpr  that  purpose;  the 
said  statutp,  positiy^ly  directing  that  all  foreign 
treasons  sl)aU  be  tried  either  in  the  kingdom  bf 
l&aghkQdf  or  by  a  special  commission  from  her 
majesty ;  and  si|pb  always  has  b^n  the  esq^ositiou 
of  that  statnteb 

January  18^  1703^^  E.  Chilt^h^ 

^.JIawuk, 


1&4  .    OpUimttf        iqfmaimM 

(IL)  The  6pim<m  (tf  ike  atiortuy  and  soHdtorm. 
gemraK  Narthay  and  Thaauan^  an, the  pardtn  ^ 
pirates y  in  the  eelomet. 

*  (hutte  1  .-^Whether  the  prodamation  is  ft  fbU^ 
and  wfficient  pardon  to  aaj  persons,  who  oiay- 
hairo  coimnitted  piracies  and  robberies  npon  tha 
high  aeas  in  Attierica,  witfaihihe  tilne  therein  men«: 
tioned ;  or,  if  net,  what  steps  must  be  taken  to^ 
obtain  it  of  the  governors  in  Ameiica  ? 

Qa^rr  0.^— -Whether,  bjrthis  proclamation,  mnr«^ 
ders  comnritted  by  saeb  pirates  are  pardoned  ? 

Qju^tre  3«-*Whether  the  persons  who  have  com^ 
mitted  any  robberiei,  or  piracies,  or  any  others,  by- 
that  title  can  hold  the  monies  and  effects^  tb«y 
may  be  so  possessed  of,  and  not  liable  tb  be  pro» 
secuted  for  tb^ni  ? 

€tuare  4.«— Whether,  if  any  persons  having  nttiM 
of  this  proclamation,  should,  between  sueh  fioiiett 
and  the  5th  <tf  Janoary  neirt,  commit  any  piracies 
or  robberies,  are  intitted  to  the  benefit  of  it } 

To  the  right  honorable  the  lords  com<mssion«i^ 
for  tmde  and  planitations. 

May  it  please  your  lordships. 

In  obedience  to  your  lordships*  commands,  sigw 
nified  to  us  by  Mr.  Popple,  we  have  considered  of 
the  annexed  q^iOfieSy  proposed  to  us  by  your  lord** 
ships  I  imd  as  to  the  first  quaere,  ^  whether  the  pro^ 
damation  is  a  full  and  sufiicient  pardon  to  any  per^ 
sons  who  may  have  committed  piracies  and  •  rob- 
beries,  upon  the  high  seas  in  America,  within  the 


tine  thi^Tfj^  mftBtioMd,  w,  if  i)ot>  wbat  steps  ipust 
V^  ^A)if#  ^<>  obtain  it  odlm  gcHrernoPs  ^  Amerioiii'' 
we  luns  qf  opinioiif  that  tbe  psoeiamalioi^  ^oef 
^[liOl^^iitaiii  a  piupckw  of  pirao/,  but  only  bi^t  Wi 

i^y'i^  gmiiofis  promiw  (o  gfapt  pirates  8ac4» 
pwdao».o9  <^9  t^ias  i^eat^oned  in  tbe  proclaoivcr 
tiaim,  o«  wbicb  awry  sul^t  may  safely  ^y ;  t^t» 
tbat  it  i^ill  be  r^asaaable  for  bis  majesty  to  gjkw^ 
wstriictiQiis  to  btf  governott  «.  Amerioa^  to  gnMk 
tbe  persons  surrendering  tbemselfes,  accord  i.i^:t<| 
tbe  terns,  of  sitcb  proclMWitioii*  hi$  i»a)eiB|y\i  most 
gSVQsNis  |iardon»  Sw  piracies  and  robberies  on  the 
|igb.se«i.    . 

-  As  to  tbe.sMosid  ^lewr^  ^^  vbetber>  by  thi^  proelet 
o^atioQ^miifdf  rs»€x>flmuitted  by  sacb  pif  ates»are  pan- 
4w6d/'  we  areolopiaion^  tbat>  where  the  murder  is 
<;iiiimitted  in  tbe  piracy,  it  was  his  ms^esty's  in- 
tesition  to  pardon  the  nitrder  so  committed  i  and^ 
thills  tber^re,  it  may  be  i^easMAble>  in  tbe  iar 
ttrnctioae  to  his  mtgesty 's  governors,  to  direct  them 
^0  ioiert  in  tbe  pardons,  by  them  to  be  passed^  of 
the-pisades  and  robberies  comoutfced  on  tbe  high 
seas,  a  pardon  ef  aJU  murders  oommitted  in  (he 


Aji  to  die  thacd!^  ftttf r^,  *'  whedier  the  persons 
who  have  committed  any  robberies,  or  piNieies,  or 
any  other  by  thftt  title,  C49  bold  tfao.nwwM.  and 
effecta  dM0r  may  be  so  possessed  of,  and  not  be 
liable  to  be  prosecuted  for  them/'  we  are  of  opi* 


nion,  that,  as  to  the  « proper  goods  of  the  pt- 
rates,  they  being  pardoned,  the  same  will  not 
be  forfeited,  but  they  may  retain  them  to  their 
own  nse ;  bnt,  as  to  the  goods  of  other  persons, 
which  they  have  taken  mtlawAilly  ftom  tiMsi,  the 
property  thereof,  by  such  takings  is  not  altered ; 
but  the  owners>  notwithstanding  any  pardon,  may 
retake  them,  or  they  may  recover  the  same  by 
an  action,  to  be  brought  against  the  rubber  for  the 
same. 

And  as  to  the  fourth  qm^e^  ^  whether,  if  any  per- 
sons having^  notiee  <if  this  proclamation,  should,  be- 
tween such  notice,  and  the  6ih  day  of  January  next, 
commit  any  piracies  or  robberiesi  are  intitled  to  the 
benefit  of  it,''  we  are  of  opinion,  that  there  is  no  ex« 
ception  of  any  notice  in  the  prodamation,  and  his 
majesty  has  been  pleased  to  give  his  royal  promise, 
which  he  will  never  break,  to  panlon  pirates  sorren* 
dering  themselves.  All  piracies  committed,  or  to  be 
committed,  before  the  said  5th  day  o£  Janoaty,  and 
ibr  preventing  the  mischief  hinted  at  in  thib  quan^ 
his  majesty's  officers  are  to  be  diligent  in  appre- 
hending all  pirates,  for  his  majesty  has  not  been 
pleased  to  promise  pardon  to  any  pirates,  but  svoh 
as  surrender  voluntarily,  according  to  the  terms  of 
the  proclamation. 

November  14, 1 7 1 7.  Ei>w.  NoaTutY. 

W.Thokson. 


(IS.)  TTie  opinion  of  tie  attorney^general  Nor^^ , 
ihey^  M  appeals,  ft&m  the  admiralty  courts,  in  the 
'cokmies.  t 

To  the  rigkt  honorable  the  lords  commiasumeiy 
fat  trade  and  plaiitations. 

May  it  please  your  lordships^ 

Iq  obedience  to  year  lordbhips'  ooqunands,  si^ 
nified  to  me  by  Mr,  Popple^  I  have  considered  of 
the  aaneKed  petition  of  Peter  Vaa  Bell,  pmyiog  the 
liberty  of  appeal  to  her  majesty^  council,  from  a 
eentenee  pronounced  in  the  admiralty  court  of 
Nevis.  And  am  of  opinion,  H  that  court  .was  held 
under  the  late  king's  commission  for  governing  the 
Leevvard  Islands^  as  the  .petitioner  takes  it  to 
<be,  allegii^,  that  the  president  and  council,  had 
power  only  to  appoint,  but  .not  to.  sit  themselves, 
«s  a  court  of  admiralty ;  or,  if  the  sentence  was 
givea  by  the. president  and  council  of  Nevis,  i^  the 
council  there,  in  both  cases,  the.  appeal  ought,  to 
be  to  her  majesty  in  council ;  but  if  the  president 
•nd'coancii  lield  a  conrt  of  admiralty,  by  authority 
derived  from  the  admiralty  of  England,  the  appeal 
4s  to.  be  to  the  court  of  admiralty  in  England }  ainl 
m>  it  was  lately  determined  by  her  majesty  in 
xomicii. 

MayiS^  1704.  £dw.  NoRTHtY. 

:    (I3«)  7%^  pinion  of  the  adoocaie^eneml,  sir 
'Nathaniel  Lloyd,  on  the  same  subject. 


In  further  obedience  about  tk«  Eagle  br^antioq, 
condesiDed  at  New  York,  and  appealed  «{lom 
kkher ;  I  find»  that  the  appeliaoU  have  ihoughC  fit 
to  drop  such  appeal,  and.  they  proceed  no  forther ; 
so  the  coDdemnation  staiKk  Not  but  that  Uie  ap- 
pdlaats  might  have  re^benfd  the  cause  here*  had^ 
they  thought  fit. 

For,  by  law>  appeals  do  4ie  from  the  admurall^ 
courts  \m  the  {^afttations^  to  the  lord  high«admjral 
of  Great  Britain,  iu  the  highrcourt  of  admiralty  of 
Englaad,  ia  common  maritime  cauMs* 
'  As  in  causes  of  priaey^  properly^  as  tabeujifrr 
hiUij  to  the  lords  of  the  cmiucil^  as  ccMnnussiou^ts 
for  appeals,  ia  causes  of  prise,  by  the  Aoaericau  ndL 
March  19^  11  \5.  Natb.  Ijloyv« 

( 14»}  The  aSoocatengmeral^  w  John  Choke's  op^ 
mm^  on  the  seizure  of  a  Spanish  hrigantine,  m  Mr 
kigkset^  bjf  an  unconmissionsd  vcfseL 
My  lords. 

In  obedience  to  your  lordshipa'  commands,  tu 
Mr*  Popple's  letter  of  the  SStk  of  Fehiuary,  1  have 
coa^dered  the  prooeediugs  aad  merits  of  the  seiaure 
of  the  Spanish  brigantiue  therem  meutioiieiit 
and  am  of  opinion,  that  this  matter  ought  te  be 
comnmrncatedto the  lord  high admind»  that  direc^ 
tion^  may  issue  to  the  proper  ofieers  to  proceed^ 
in  his  lordship- s  wuDe^  iu  the  court  of  admkaify 
bercj  in  order  to  haare  the  brinutiue  condenmedj 
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and  declared  a  perquisite  of  the  admiralty,  ]feing 
^seijsed  at  sea,  by  a  non-comnyssioned  ihip;' 
Doctors  Commons^  March  3^  1708.    J.  Cdokz. 

f 

m  •       • 

5£rMfy.^^ti  the  natibdal  fisheries. 

{ 1 .)  The  opinion  of  the  attomey^general,  R^mond^ 
on  the  heads  qf  a  patent, for  carrying  on  the  fishery, 
tfi  1721. 

To  the  right  bon.  the  lords  commissidnei^  Tor 
trade  and  plantations. 

May  it  please  your  lordships.         ' 

In  obedience  to  your  lordships'  commands^  sig- 
nified to  me  by  M  .  Popple,  the  25th  of  July  last, 
to  send  my  opinion,  in  point  of  law,  upon  the 
draft  of  heads  of  a  charter,  for  incorporating  sir 
Robert  Sinclair  and  others,  for  the  better  carrying 
on  the  fishing  trade,  in  North  Britain,  herewith 
sent  back  to  your  lordsffips,  I  hare  considered 
thereof,  and  as  to  Nos.  1,  2,  and  3,  I  have  no  ob- 
jection ;  as  to  No.  4, 1  should  think  it  proper,  that 
the  elections  on  avoidances,  in  case  of  death,  or 
disqualificattoa»  should  be  appointed  to  be  made 
witiiin  a  certain  time,  and  not  left  entirely  to  the 
appoiatmeint  of  the  directors,  whidi  tnay,  possibly, 
hereafter,  introduce  inconveniences.  I  sbovld  sub- 
mit it  likewise  to  your  lordships,  whether  it  would 
not'  be  proper  -  to  direct  the  notice  therdn  ap- 
IioiHted  to  be  given,  to  be  pubKsbed,  an  the  p^^> 
printed  by  an  Aority  oX  the  government,  whether 
it  is  called  the  Edinburgh  Gaaette^  or  Courant^ 

▼OL.  jr.  B 
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whatever  naipe  U  is  paUed  kfi  rfilber  tban  to  lourf^ 
it  so  muqti  94  large^as  to  be  ioserted  in  ooe,  orother^ 
of  tbe  j&linburgti  newspapers  i  aad  as  to  Nos.  5 
and  6^  I  submit  to  your  lordships^  whether  the 
qualification  6>r  a  voter^  or  ^  the  gor^rnor^  wb- 
jSQvemoft  and  deputy^ovemor^  iip  not  too  small, 
if  the  capital  stock  is  thought  Si  to  be  aUowsed  t4) 
be  so  great  as  600,000/. ;  as  to  Nos.  7,  8,  9,  lOi, 
19,  IS5  14,  1^,  I  have  ao  objection;  as  to  No.  17, 
I  submit  to  your  lordships,  whether  the  charter 
should  not  specify  wiiat  shoiUd  be  the  con»(^ence, 
if  the  corporation  sboold  borrow  more,  on  their 
hond^,  t|iaa  tishe  value  of  the  real  estates  they  sbaU 
have  pnrchaaad ;  as  to  Nos.  13,  1 9>  SO,  I  have  no 
objection;  as  to  21,  bis  majesty,  by  the  laws  of 
England,  by  his  letters  patent,  cannot  make  bonds 
a^ignable,  so  as  to  transfer  the  property  to  the 
assignee,  but  possibly,^  by  the  laws  of  Scptland, 
the  property  of  bonds  may  b^  transferred^  by  aa- 
isignmeut,  to  the .  assignee,  of  which  tbe  gentle- 
jDjiiea'  pf  tb^  law,  in  $Qodan4»  ar^  by  much  th^ 
pr<tpei;ept>  judged  >  as  to  N<^,  3%  I  have  no  o^ 
Je^tian  J  aa  to  No.  3{J,  I  doubt,  by  the  lawa  rf 
England,  the  king,  by  bis  letters  f^ttbwt,  oao- 
not  allier  tbe  conr^  eif  descent  of  thiog9»  and 
.nnak^  tbipgs  in  their  natnre  per^^nol  detoeiskd  to  the 
b^r ;  }M|t  a^  ta  thiis  alA0,  the  lawa  o(  Scotland  mtj 
W  dilfewnti  which  the  ^ntleman  of  tfae  hm,  ia 
&x>tland/wiU  tahenar^  to  aettle»  as  it  ought  to  be, 
by  that  Jaw;  No.. 84  13  tbe  usual  daiue:  these 
things  I  submit  entirely  to  your  lordships.   Upon 
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the  snbstonce  of  thelieads.  Us  to  tbe  form,  there 
is  no  doubt  but  the  lord-advocate  will  settle  them 
as  they  Du gilt  te  b^.  I  cannot  dftift  meationiug  to 
jDur  lordships^  tha)  whm  the  lord-istdvocate  atid 
myself  received  his  majesty's  commands  to  cov^ 
sider  the  petitmi^  of  9u^  Rdkert  Siilctair,  Md  the 
other  gentlemen,  for  this  chafl^^  m^  ient  a  copy 
thereof  to  the  South  Sea  company  (as  had  been 
done  formerly  in  cakis  of  Kke  nlitiire),  to  kodw 
if  they  had  any  objeotion  td  it^  who  returned  tis 
an  ansirer,  that  they  bad  no  ^Iqedioii  to  the  ^ti- 
tion^  bat  they  deinr ed  to  see  the  drift  of  tbe  charter^ 
before  it  passed.  I  cdfinpt  but  observe  aiso^  that 
by  the  act  of  pwliament  of  last-  Mi»iohs,  which 
established  tbe  col»pafrie2^  for  i^svrahoei,  &c.  page 
569,  ii  is  enaGted5  ^  *  That  no  j^efsori  should  be  eH* 
titled  to  any  greater  share  tn  the  capiial  or  noon- 
sal  ^toch  of  either  of  sod?  respective  corporations, 
thati  the  money  which  he,  she,  or  they,  shall  have 
paid  towards  tbe  s£fme/'  which  okiusd,  as  I  take  it^ 
was  added  to  prevent  the  turning  them  into  bbbbles, 
their  anrersion  to  which,  as  the  peliliiotters  hare 
oArbh  deelared,  so  1  apprehend  il  is  much  iw  the- 
service  6f  \m  n^tjesly,  and  tbe  public,  to  prevent ; 
dnd  fbf  that  purpose,  I  presume,  to  piit  yoUr  kntl« 
ships  in  fiiind,  whether  it  would  not  be  proper,  ta 
hutlFe  a  clause,  that  no  trianiGrfer  of  any  share  of  tbit 
c^oration  shoukfe  be  permriftted,  utitess  it  is  made, 
withn  some  lAorlf  limited  time,  to  be  specifinb 
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in  the  charter^  after  the  contract,  for  the  same, 
shall  be  made. 

August  Sy  \7tl.  Rob.  Raymond. 

(2.)  Mr.  Fants  optnian  an  the  duties  an  wkaU 
fim. 

To  the  right  hon.  the  lords  commissioners  for 
trade  and  plantations. 
My  lords. 

In  obedience  to  your  lordships'  commands,  sig^ 
nified  to  me  by  Mr.  Popple^s  letter  (^the  18th  in- 
stant, desiring  my  opinion,  whether  the  indolgen- 
cies  granted  by  Uie  act,  passed  the  last  sessions  of 
parliament,  intitled,  ^^  an  act  for  encoiumging  the 
Greenland  fishery  for  whale  fins,  oil,  or  blubber  of 
whales,  seal  oil,  seal  skins,  and  other  sndb  commo* 
dities,  imported  into  Great  Britain,  from  the  Green* 
land  Seas,  Davis's  Straits,  or  any  other  parts  of 
the  seas,  adjoining  or  adjsTcent  thereunto,  do  extend 
to  all  the  l|ke  commodities;  imported  from  New- 
foundland :''  I  have  considered  the  said  act  of  par* 
liament,  the  intention  of  which  was.  to  encourage 
the  fishery  carried  on  by  the  South  Sea  comp<any  to 
Greenland,  and,  in  my  humble  opinion,  the  indul* 
gencies  granted  by  the  said  act,  cannot  be  con* 
strued  to  extend  further,  than  to  the  commodities 
imported,  from  the  parts  particularly  described  ia 
the  said  act,  into  which  description  the  like  com- 
modities imported  from  Newfoundland,  I  appre- 
hend, cannot  be  taken ;  besides,  I  observe  the  legis* 
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latirre  has  so  far  restrained  it  to  the  parts  described 
in  the  act,  that  an  oath  is  directed  to  be  taken,  b;^ 
the  master  of  every  vessel,  upon  importation,  that 
the  commodities  were  the  produce  of  whales,  &c.' 
actually  caught  in  the  seas,  particularly,  mentioned 
^n  the  said  act« 

October  ^5^  \^S2.  Fiian.  Faite.    ' 

(5.)  The  atterney-general  Yorkers  opinion^  on  jfie 
power  of  the  justices  of  the  peace  in  Newfoundland. 

To  the  right  hon.  the  lords  commissioners  for 
trade  and  plantations. 

•May  it  please  your  lordships. 

In  pursuance  of  y^ur  lordships'  commands,  sig- 
nified to  me  by  letter  from  Mr.  Popple,  transmit- 
ting the  annexed  copies  of  certain  quaries^  received 
from  the  right  honorable  the  lord  Vere  BeaucleVk, 
commodore,  for  the  Newfoundland  convoy,  and 
captain  Osborne,  governor  of  that  island,  together 
with  a  copy  of  captain  Osborne^s  commission,  and 
of  that  granted  by  him  to  the  justices  of  the  peace> 
there,  and  desiring  my  opinion  thereupon  :  I  have 
considered  the  said  quceriesy  and,  upon  the  first 
thereof,  do  conceive,  that  the  justices  of  the  peace 
had  not  sufficient  authority,  to  raise  money,  for 
building  a  prison,  by  laying  a  tax  upon  fish 
caught,  or  upon  fishing-boats,  the  rather  because 
the  act  of  the  10th  and  11  th  William  HI.  for  en- 
couraging  the  trade  to  Newfoundland,  directs  that 
it  shall  be  a  free  trade.  The  power  of  the  justices 
of  the  pe&ce^  in  England,  for  building  of  gaols^  de-^ 
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pends  upon  the  statute  of  the  1  Ith  and  12th  WU- 
Mam  III.  cap.  19*  by  which  they  are  enabled  to 
make  an  assessment,  for  that  purpose^  upon  the  se- 
'  veral  divisions  of  their  respective  counties,  after  a 
presentment  made  by  the  grand  jury,  at  the  as. 
sizes,  great  sessions,  or  general  gaol  delivery.  As 
the  justices  of  the  peace  in  Newfoundland  are,  by 
their  commissions,  to  act  according  to  the  laws  of 
England,  I  apprehend  they  ought  to  have  pursued 
this  act  of  parliament  as  near,  as  the  circumstances 
of  the  case  would  admit,  and  to  have  laid  the  tax, 
after  a  presentment,  by  some  grand  jury,  upon  the 
inhabitants,  and  not  upon  fish»  or  fishing-boats«  So 
far  as  the  people  have  submitted  to  this  tax,  there 
may  be  no  occasion  to  call  it  in  questioa,  but 
I  cannot  advise  the  taking  of  rigorous  methods»  to 
compel  a  compliance  with  it. 

As  to  the  second  queer d  if  any  persons  are  guilty 
of  assaultiug  any  of  the  justices  of  the  pea^e,  or 
constables,  or  of  actual  resistance  to  their  autho- 
rity, they  may  be  indicted  for  such  offences^  at  the 
garter  ^e^sions,  and  punished  by  fine  oi^  imprison- 
ment ;  but  for  contemptuous  words  spoken  of  the 
justices  or  their  authority,  they  can  oaly  be  bound 
to  their  good  behaviour.  Offences  by  destroying 
the  stocks^  or  whippijcig-posts,  ^e  indictable,  and 
may  be  punished  by  imprisonment  or  fine,  or 
partly  by  the  one,  and  partly  by  the  other  \  and 
his  majesty  may  direct  the  fines  to  bq  s^plied  to 
inake  good  suph  stocks  or  whippki^po^ts, 
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As  ta  the  third  qmej^e^  I  am  of  opinion^  that  the 
jufiticm  of  the  peace  cannot  decide  differeneeg  v^ 
lating  to  property,  and  that  their  power  is  re- 
ftraioed  to  the  criminal  matters,  naeationed  in  their  i 
ceramission. 

As  to  the  feutth  qucsre,  I  am  opinion,  that  nei^ 
ther  captain  Osborne,  nor  the  jostiees  of  the  peace^ 
have  po?^er  to  raise  any  tax,  for  repairiag  churches^ 
Of  any  other  public  works,  e>scept  such  works,*  for 
which  power  is  given  to^  justices  of  the  peace,  in 
Eiigland,  to  levy  money,  by  particular  acts  <^  par« 
itanvetit*  As  to  any  tax;  for  build  rtig  a  prison,  it  i% 
answered  under  the  first  puere. 

Captaia  Osborne*$  instructions  not  having  been 
laid  before  me,  I  cannot  judge  what  powers  are 
tfeerebff  given  to  bim^  but,  I  presume,  that  n<o 
power  IS  comprized,  in  those  instructions,  of  impose 
ing  tK(es,  in  general,  without  the  consent  of  sofiae 
assembly  of  the  people^ 

*  jAprU  ar,  1730.  P.  YdwKR 

(4.)  Tbt  san^  Umyer's  opinion  on  ihep&wen  qfths 
sewral  ^Jtcen  at  Newfoitndktnd. 

To  the  king'S'  most  eigcelient  niaje^ty* 
May  it  please  your  majesty. 

In  humUe  obedience  to  your  majeety^s  conii^ 
maiids,  signified  to  me  by  bis  grace  the  duke  of 
NenK^i^te,  yowr  majesty^s  principal  secretary  of 
state,  referring  to  me  an  extract  of  the  commissioii 
to  captain  Osbcrae,  governor  of  Newfoundland, 
so  far  tt  relates  to  the  aothority  and  direction 
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thereby,  given  to  him,,  to  appoint  justices  of  the 
Qeace,  in  the  several  districts  of  that  colony,  .Mid 
an  extract  of  a  letter  received  from  him,  with 
copies  of  two  papers  therein  referred  to,  (all  wbidi 
are  hereunto  annexed,)  by  which  it  might  appear 
bow  he  is  obstructed  in  the  execution  of  your  ma- 
jesty^s  commands  to  him  in  this  respect,  and  par? 
ticularly,  that  it  is  pretended  to  be  contrary  to  the 
act  of  parliament,  for  encouraging  the  fishery  of 
^Newfoundland,  and  directing  me  particularly  to 
take  that  act  into  consideration,  and  report  to  your 
majesty  how  the  law  stands  in  this  point,  ajad  whe- 
ther there  is  any  foundatiou  for  that  otgection,  or 
any  interfering  between  the  powers  given  by  the 
act  to  the  fishing  admirals,  and  the  authorities 
which  justices  of  peace,  in  the  manner  they  ar« 
established  here,  are  invested  .with  by  their  com- 
mission: I  have  considered  the  saidjuinexed  papers, 
and  also  the  act  of  parliamtot  above»mentioned^ 
which  was  made  in  the  10th  and  Lltb  years^f  the 
reign  of  bis  late  mi^esty  king  William  III* ;  and  I 
humbly  certify  to  your  mcyyetty,  that  by  the  said 
act,  it  is  enacted,  <*  Xbat  the  admirals  of,  and  in 
every  port  and  harbour  of  Newfoundland,  for  the 
time  being,  be>  and  are,  thereby  authorized  and 
required  (in  order  to  preserve  peace  and  good  go- 
vernment amongst  the  seamen  .and  fishermen^  as 
wiell  in  their  respective  harbours  as  on  the  shore,) 
%o  see  the.  rules  and  orders  in  the.  said  act  contain- 
(ody  conqerning  the  regulation  9f  the  fishery  there 
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duly  put  in  execution ;  and  that  in  case  any  dif- 
ference or  controversy  shall  arise  in  Newfoundland^ 
or  the  islands  thereunto  adjoining,  between  the 
masters  of  fishing-boats,  and  the  inhabitants  there^ 
or  any  by-boat-keeper,  for»  or  concerning,  the  rights 
Mid  property  of  fishing-rooms,  stages,  flakes,  or 
any  other  building  or  conveniency  for  fishing,  or 
curing  of  fish,  in  the  several  harbours  or  coves,  the 
said  differences,  disputes,  or  controversies,  shall  be 
judged  and  determined  by  the  fishing  admirals  in 
the  several  harbours  and  coves ;"  and  in  case  any  of 
the  said  masters  of  fishing-ships,  by-boat-keepers, 
•f  inhabitants,  shall  think  theihselves  aggrieved  by 
such  judgment  or  determination',  and  shall  appeal 
to  the  commanders  of  any  of  your  majesty's  ships 
of  war,  appointed  as  convoys  for  Newfoundland, 
the  said  comtnander  is  hereby  authorized  and  im* 
powered  to  determine  the  same,  pursuant  to  the 
refirulation  in  the  said  act. 

These  are  all  the  clauses  in  the  said  act  of  parlia* 
ment,  which  relate  to  the  present  question,  whereby 
it  appears,  that  the  whole  authority  granted  to  the 
fishing  admirals,  is  restrained  to  the  seeing  the 
ndes  and  orders,  contained  in  that  act,  concerning 
the  regulation  of  the  fishery  there,  duly  put  in  ex- 
ecution, and  to  the  determination  of  differences 
arising  between  the  masters  of  fishing-boats  and 
the  inhabitants,  or  any  by- boat-keeper,  touching 
the  right  and  property  of  fishin^^rooms,  stages, 
flakes;  or  any  other  building  or  conveniency  for ' 


fishing  or  curiag  of  fish;  in  the  sev€ral  harbours  or 
ow^s  of  Newjibundland,  whiefa  is  a  kind  of  cini 
jurisdiction,  in  particular  cases  of  property;  whereas 
the  authority  of  justices  of  the  peace  extends  only 
to  breaches  of  the  peace,^  aad  other  criminal  vuat* 
tersy  and,  therefore^  I  am  humbly  of  opinion,  that 
the  powers  granted,  by  your  raajesty>  to  captain 
Osborne,  to  constitute  justices  of  the  peace,  in  Neir« 
Ibundland,  is  not  contrary  to,  or  inconsistent  with, 
any  of  the  provisions  in  the  said  act ;  and  that  there 
i&  no  interfering,  between  the  powers  given  by  thai 
act»  to  the  fishing  admirals,  and  the  authorities 
which  justices  of  the  peace  are  invested  with  hj 
their  commission. 

December  29,  1730.  P.  Yobkb. 

(5.)  The  opinion  ofth€  aitornejf'generaly  Ryder ^ 
on  the  king's  power  ia  erect  courts  ofjuatice  at  New 
Jbumlland. 

To  his  grace  the  duke  of  Bedlbrd. 
May  it  please  your  grace. 

In  obedience  to  your  grace's  contmands^  signi* 
fied  to  me  by  your  grace's  letter  of  the  23d  instant, 
setting  forth  that  your  grace  bad  laid  before  the 
king,  a  letter,  which  you  had  received,  from  caption 
Rodney,  latei  governor  of  Newfoundland,  wherein 
be  desires,  at  the  request  of  the  prindpal  infaab^ 
ants  <^  that  island,  that  your  grace  would  move  bis 
majesty,,  in  their  behalf^  that  power  may  he  grant«i 
to  take  cognisance  of  capital  crimes  there:  his 
*  majesty  had  tl^ereupon  been  pkased  to  command 
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y^UF  ffW^  to  traqstqik  ta  iQe.^  eiUractt  of  ttie  sul 
leti^r,  ttmt  X  should  €i>iisi4er  «£  the  requeft  of  fche 
fftid  iahabitaci^ta^  aiKl  report  to  joUr  grwe  my  opi* 
9iQa»  fyf  Im  m^^ty's  infor«Mitmv  iA  whftt  maiif 
Her  I  think  bis  msyerty  on^j  comply  with  their  re« 
que&t^  CQ»sisiemt  with  the  13f  h  article  of  the  aet  of 
parliameat  0f  Jkhe  lOth  Md  llth  of  the  re^  of  the 
lute  kii^  Willimn,  for  the  trial  of  peraoos  gnifey  of 
capital  crimes  (in  the  saEid  island^  in  any  diire  of 
county  in  England,  a  copy  of  wbidi  aitide  yom 
grapQ  was  pleased  to  inclose :  I  have  pHerusad  £uid 
eonsidercd  the  act  of  the  10th  and  llth  of  king 
WilUain  HI.  and  the  inclosed  extract  from  captaiii 
Rodney's  }ettar,  and  am  of  opinion,  that  his  ma6 
jesty  has  a  prerogative,  and  right,  to  erect  courts 
of  justice  ia  Newfoundland,  for  the  trial  and  punish- 
ment of  all  sorts  of  crimes  committed  there,  and 
that  the  act  of  loth  and  llth  of  king  William 
IIL  does  not  take  aeway  or  afiect  tha*  prerogative, 
so  that  his  miyesty,  nptwittetanding  that  act,  may 
er^t  sad  oonstitute  such  court  there,  for  the  trial 
^f  capital  and  other  crimes,  as  bis  majesty  shsli, 
in  his  royal  wisdom^  think  proper. 

I  woiftM  only  take  the  liberty  of  informing  your 
grace,  that  aibout  tbe  year  1 73^»  this  matter  was 
taken  into  consideration  by  the  board  of  trade,  in 
pucsuMOt^  I  beUeve,  of  some  reference  to  them 
fi:om  his  maj^ty,  or  a  committee  of  council ;  aad 
tbe  board  did  make  a  report  oooceratng  it,,  after 
bwfiof  (»heKii  thft  ofuw«Ei  of  myself  and  his  honor 
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the  present  master  ef  the  roUs^  the  then  attorney 
and  solicitor-general,  in  which  report  they  pro* 
pofed  inserting  into  the  commission,  to  the  next 
governor  of  Newfoundland,  a  clause  to  empower 
the  governor  to  erect  a  conrt  of  justice  there^  te 
the  same  eflfect  as  is  inserted  into  the  commission 
to  other  governors  of  his  majesty's  American  com* 
mission  goyernQients ;  but  that  clause  coming  af- 
terwards  to  be  considered  in  council,  was  rgected, 
as  I  have  been  informed. 

January  90, 1749..  D.  Rtder. 

(6.)  The  opinion  of  the  attomey-gMeral,  Ryder^ 
that  the  king  amid  not  give  power  to  esiablkh  a  cru 
minal  amrt  at  Newfoundland^  but  under  the  great 
$eal. 

To  the  right  hbn,  the  lords  commissioners  for 
trade  and  {dentations. 
My  lords. 

I  have  perused  and  considered  the  several  papers 
your  lordships  were  pleased  to  transmit  to  me> 
with  Mr.  Hill's  letter  of  the  S6th  instant,  desiring 
my  opinion,  whether  a  power  to  take  cognijsance 
of  capital  crimes,  in  Newfoundland,  can  be  granted 
to  the  governor  of  that  country  by  instruction 
only,  signed  by  bis  majesty  in  council,  or  whether 
it  ought  to  be  inserted  in  his  commission  under 
the  great  seal;  and  wheth^,  if  such  power  must  be 
inserted  in  the  comnaission,  the  words  proposed  for 
that  purpose  in  the  3rear  1 738,  and  which  were  sent 
ipe,  are  proper:  I  am  of  opinion^  such}K>wer  carnio^ 


be  grouted  by  iastructioii,  or  any  otherwise  than 
viM}er  the  gre«.t  seal,  and»  therefore,  if  thought  ad* 
visible  to  be  granted  at  all,  ought  to  be  iaserte4 
m  the  governor's  comcnissiQii ;  bat  the  muiner  of 
bis  exercising  such  pow^  may  be  prescribed  and 
limited  by  instructions,  for  any  breach  of  which  he 
will  be  miawerable  to  his  majei^y. 

The  form  of  words  in  the  inclosed  extract,  from 
the  draft  of  a  commission  in  1738,  is,  I  think,  pro^ 
per  for  the  purpose,  excepting  that  neither  the 
power  of  trying,  nor  that  of  pardoning  treasons, 
appear  to  me  fit  to  be  instructed  with  the  goyer- 
nor,  or  a  court  to  be  erected  by  him, 

March  97 ^  17^0.  D.  Rydee. 

(7«)  7%e  opinion  of  the  same  Utwjftr^  in  pursuance 
^  the  former^  that  the  king  may  instruct  his  gooer* 
nor  of  Newfoundlandp  to  cause  to  he  executed  such 
persons  as  might  be  coTwicted  of  capital  crims,  except 
treastm. 

To  the.  right  hon.  the  lords  commiisioners  fir 
trade  and  plantations. 

May  it  please  your  lordships. 

In  obedience  to  your  lordsbipi^  desire,  signf« 
fied  to  me  by  Mr.  Hill's  letter  of  the  8th  instant, 
setting  forth,  that  frequent  complfunts  having  been 
heretofore  mude  by  the  commanders  of  his  ma* 
jesty's  ships  stationed  at  Newfoundland,  of  tbe 
great  disorders  committed  on  that  island,  for  want 
of.  courts  of  oyer  and  terminer,  for  the  trial  of.  ca- 
pital offences  committed  there^  it  wat  the  last  year 
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thought  advisable  (after  my  opinion  bad  there- 
upon) to  insert  a  ctaude  in  the  commission,  pre- 
pared for  captain  Drake,  empowering  him  to  ap- 
point commissioners  of  oyer  and  terminer,  for  the 
trial  of  such  capital  offences,  which  power  was  li^ 
mited  by  an  instruction,  whereby  the  governor  was 
directed  not  to  suffer  any  criminal  to  be  deprived 
of  life  or  limb,  by  any  sentence  of  duch  court,  until 
bis  majesty's  pleasure  was  known. 

That  captain  Drake,  in  a  letteir  to  your  lord- 
ships, dated  the  26th  of  December  last,  takes  no* 
tice  that  this  power,  given  him  by  his  commission, 
had  had  a  very  good  eflect  in  putting  a  stop  to  the 
disorders^  and  murders,  which  bad  beef^  committed; 
but  represents,  that  unless  power  is  granted  t6  exe- 
cute in  cai^s  of  necessity,  it  will  be  iitxtpossible  to 
bri^g  tlie  offenders  to  the  punishment  dife  to  their 
CtintBs,  lior  as  there  is  no  prison  of  sufficient 
strength  to  confine  them  in,  during  the  winter  sea- 
aM,  they  will,  undoubtedly,  be  rescued  by  their 
companions,  as  it  has  been  frequently  the  case ;  or 
should  they  remain  in  prifitMi,  they  must  be  de- 
stroyed by  hunger  and  the  excess  of  oold. 
.  Your  lordships,  tlierefore,  desire  my  ophiioii 
vpon  thi&  a^air^  and  whether  I  have  any)  ^d  wb«l, 
obfection,  to  gfving  tiie  governor  a  ]Mwer  of  exe- 
coting*  criminals  convicted  of  capital  offenoeav 
mhetk  he  sees  just  caose,  ad  weU  as  of  ttptug  audi 
ofences:  I  have  considered  the  niratter,  and  have 
no  o]bgection,  in  poiMt  of  law,  to  the  giving  the  go« 
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vernor  such  poiver,  as  is  proposed,  with  respect  to 
capital  oflfences ;  but  it  does  not  seem  proper -to  ex* 
teod  it  to  treason,  nor  to  the  case  of  the  officers  of 
his  own  ship,  or  of  any  of.  the  trading  ships,  that 
shall  be  there* 

Jklay  16,  1741.  D.  Ryder. 

(SJ)  The  4^mi(m  of  the  advocate^  attorney^  and  ' 
soUcitOf^'generaly  Hay^  Norton,  and  De  Grey^  how 
far  the  kin^s  power  was  limited  at  Newfoundland^ 
by  the  statute  of  king  William. 

To  the  right  hon.  the  lords  commissioners  for 
trade  and  plantations. 

May  it  please  your  lordships. 

in  obedience  to  your  lordships'  commands,  sig* 
nified  to  us  by  Mr.  Pownalt's  letter,  dated  the  38th 
day  of  Fobraary  last,  inclosing  a  project  of  ar- 
rangements proposed,  by  the  ambassador  of  France, 
to  be  reciprocally  agreed  t6  by  the  crowns  of 
Great  Britain  and  France,  for  avoiding  any  dis- 
turbance or  dispute  between  the  English  and  the 
FreiKib,  who  carry  on  a  concurrent  fishery  on  the 
coast  of  Newfoundland,  and  signifying  to  us  your 
lordship^s  [Measure,  that  we  should  give  our  opi- 
nions, as  soon  as  possible,  upon  the*  following 
guceries :  1st,  Whether  the^  articles  of  this  project 
are  consistent  with  the  act  of  parliament  of  the 
tenth  and  eleventh  of  William  the  Third,  cap. 
25.  to  encourage  the  trade  to  Newfoundkmd  ? 
2d.  Whether  the  crown  can  legally  enter  into. 
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and  has  any  power,  to  enforce  such  regulations^ 
as  are  contained  in  the  several  articles  of  this  pro« 
ject,  so  far  as  they  relate  to  the  subjects  of  Great 
Britain,  either  in  the  substance  of  the  said  articles, 
or  in  the  mode  of  carrying  them  into  execution } 
We  have  taken  Mr.  Pownali's  letter,  and  the  two 
'  quctries  therein  stated,  and  the  project  sent  there- 
with, and  hereunto  annexed,  into  our  consider- 
ation^  and  are  humbly  of  opinion,  1st,  That  the 
articles  of  this  project  are  not  consistent  with 
the  act  of  the  tenth  and  eleventh  of  William 
the  Third,  cap.  35.  for  the  encouragement  of  the 
trade  to  Newfoundland,  the  same  containing  regu- 
lations and  restrictions,  in  several  instane^s*  con- 
trary to  the  provisions  of  that  act,  as  well  in  respect 
to  the  rights  of  his  majesty's  subjects,  (is  to  the 
mode  of  determining  controversies  arising  ther^ 
2d.  We  humbly  conceive  that  the  crown  cannot 
legally  enter  into,  nor  has  power  to  enforce, 
such  regulations,  the  same  being  contrary  to  the 
statute  of  king  William,  as  far  as  they  relate  to  the 
subjects  of  Great  Britain^  either  in  t]ie  snbstanoe 
of  them,  or  in  the  mode  of  carrying  them  into 
e:]^ecution. 

G.  Hay. 

F.  NoRTOK. 

Wm.  D£  Ga£T« 
lincoMs  Inn,  March  6,  1764. 
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(90  Tkc  opinion  of  the  attorney  and  solicitor-ge* 
neralj  Smyer^  and.  Finch  j  on  the .  Eastland  and 
Greenland  companies. 

Sir.  JVhitehall,  Nov.  23,  1681. 

I  send  here  incloBed  the  scheme^  which'  the  lords 
of  the  committee  of  trade  and  plantations  expect  to 
have  answered,  within  a  months  and  so>  from  time 
to  time^  according  to  the  proniise  you  and  the 
other  officers  of  the  customs  have  made  their  lord- 
ships. 

W.B. 
Sir. 

I  have  considered  of  the  case  in  difference  be- 
tween the  Greenland  and  Muscovy  companies^ 
and  of  the  papers  you  sent  from  the  lords  of  the 
coDimittee  &r  trade^  amongst  which  I  find  my 
opinion  given  long  since*  In  the  case,  I  find  no 
material  difference  in  the  cases,  as  stated  by  both 
companies  to  their  counsel ;  and,  upon  review  of, 
my  opinion,  which  I  have  there  given  at  large,  and 
to  which  I  crave  leave  to  refer,  I  see  no  cause  to 
alter  it  in  either  point,  but  am  rather  confirmed  in 
it,  upon  perusal  of  the  opinion  given  by  the  counsel 
on  behalf  of  the  Greenland  company,  who  seem 
not  to  have  weighed,  the  whole  design  of  the  act, 
which  was  to  retrieve  a  decayed  trade,  not  to  over- 
throw a  settled  known  trade»  which  if  the  act  had 
in  the  least  intended,  it  would  have  been  done  in 

ft  '  a 

more  plain  and  express  words ;  besides  those  opi- 
nions do,  by  way  of  supposition,  presume,  that  ships 
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6t  vessels  are  used,  in  taking  of  jthe  ^dtl^  wHicbi 
\n  fafjk,  is  not  so,  which  I  humblj  subttiit  to  ttiftir 
lordships*  judgment.  R.  SaWt^Il 

Dec.  15, 1681, 
'  Though  I  was  once  inclined  to  think,  that  the  • 
sea  oil,  imported  by  the  Muscovia  companj,  tiriB 
liable  to  pay  the  9/.  per  ton,  and  Sid  gtre  sooit 
opinion  that  way,  yet,  upon  better  consideration 
of  the  act,  and  the  circnmstanees  of  the  cad^  I  be- 
lieve Mr.  Attorney  is  in  the  right,  and  that  they 
are  not,  within  the  act. 

H.  FiilCH. 

Seoenthh/. — On  Commerce.  This  head  may  be 
divijled  into  the  four  following  divisions ;  1 .  Mdmi- 
factures  set  up  abroad ;  2«  The  acts  of  navigatioii  ^ 
*S.  Miscellaneous  matters  of  trade ;  4.  Coinsv^ 

I.  (1.)  TTie  opinion  of  the  solicitor-gineral  Tham- 
•  sOTtf  on  the  king* s  prerogative  of  prohibiting  bis  nA^ 
jectsfrom  going  abroad. 
Sir. 

In  obedience  to  the  commands  of  the  lords  %sQftt^ 
missioners  for  trade  and  plaiktations,  Mgnified  ia 
-your's,  received  this  day,  I  have  perused  the  letters 
therein  inclosed.  The  king  ifaay  prohibit  h»  aub- 
jects  from  going  out  of  the  realm  without  licence, 
and  the  5th  of  Richard  If.  cap.  9d,  forbids  all  per- 
sons to  depart  the  realm,  without  lioenoe,  except 
those  sort  of  persona  mentioned  therein.  .  As  to 
the  particulitf  persons,  *inteilding  to  go  abrMd,  a 
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WT^  will  be  grafit(9«l  frorn  the  qhanqery,  >V(i9P  a 
saggestifttt  cif  such  iiHentions,  jto  prflMbit,^haja;i/ri9pi 
going  9btom0iy  and  security  may  be  r^qired  by 
virtue  tl^reof,  thftt^they  w^ll  not  )].epart  t^^  i;^I;n 
.jviliiQvt  lioenoe,  which,  if  .they  r/?fuse,  tjv^y  m^y 

'  Jb^  coMUPJitted  tiil  sufficient  Mcufity  19  fpupd.  ^s 
^tpihose  already  .abroad,  ifytjuey  ^re  requireil ^l)y 

.  prMlwdntion  to  retjurn  hom^,  ami  do  not  .oti^y,  I 
4o  uRt  kmw  of  viy  method  of  getting  at  tl^epi^Jby 
any^proceas  i^bro94 ;  t)|ut  it  is  prop^r.that  the  Hiqg's 
minister,  rewiiing  ia  the  coyatry  wt^re  tbey  inhabit, 
<to.xeqntre,.t)i9t.tltey  oyay  jbtemmle  to  depart  (bat 
coiiQtry,  in  ot^r  to  tUeir  retnrn. 

'(««)  Mr.iH^esfs  opituonjfpfifi  psUiilifkir^ JSiriiiish 
.fmn^dGtvr.es  in  France. 

-To  the  right  l«MM>rabie  .4bejftr4«C<»»WiiMJ<>8^r« 
„foi;itrMle;and  plw^ti^ns, 

Jn.ig(^enqejko  yp|irjjw4»hipp*  c<OTH»«ndi»»^ig* 
,X»&3d,to  I9e  1^  Mr.  Popple,  th^ye  penns^d.apd 
.,fK>PfW6Ffi«l.thejWfyflfal  Jfittfir*  r?la^«ig  to  tbe.e;rta^ 

;.Wi8hii«.fey«»i  mumfactpnrs>  jA  .foreign.  partsj,)t)y 

;  A^(idk  ^rtifiiQiNrs  i.bat^As  AheiStfe.  js  not^particnJariy 
„0t«^d  uj(|lo,.qie,  it.yiil JMtt.i^  p$^Mihtef<»rAii9.  to 
4[i!;e  a^v4irect.anaiKer,to/thei9««9>iqd.pfQpos^  I 
.ifhi^ltf  t))f^f;$&jrer.btig  k»re.oC  your.  Iftcdships.  to.can- 
«il^r,itji<m#thiqg;at  l^rge,  .8^1  to  li^.dqwQ.  Aftme 
:>ge4^il4iPQiitio.DS,  which.  I  t^e.  to.Jiie  «gr«Mhkto 

ith(M»>rj9C>£ffg}iU|d }  Atljght.applioitionjpf  jiehwb,  I 
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beKefe,  will  in  a  great  measure  amount  to  aa 
answer  to  such  inquiries  as  may  be  nmd6» 

1 .  That  particular  subjects  should  have  an  an- 
controlable  liberty  of  all  manner  of  trading,  is  not 
only  against  the  policy  of  our  nation,  but  of  aU 
other  governments  whatsoever.  I  do,  thereforo,  take 
it  to  be  law,  that  the  crown  may,  upoh  special  ooca- 
sion,  and  for  reasons  of  state,  restrain  the  same; 
and  that  not  only  in  cases  of  war,  plague,  or  scar* 
city  of  any  commodity^  of  m<Nre  necessary  use  at 
home^  for  the  provision  of  the  subject,  or  the  defence 
/^  of  the  kingdom,  &c.  (in  which  cases  the  king's 
prerogative  is  altowed  to  be  beyond  dispute,)  but 
even  for  the  preservation  of  the  balance  of  trade :  as, 
suppose  a  foreign  prince,  though  in  other  respects, 
preserving  a  fair  correspondence,  and  im  amity  with 
us,  yet  will  not  punctudiy  observe  such  treaties  of 
commerce,  as  may  have  been  .made  between  the 
two  nations;  or,  in  case  there  are  no  such  treaties 
existing,  refuses  to  enter  into  such  a  regulation  of 
trade,  as  may  be  Jfor  the  mutual  advantage  a&d 
benefit  of  both  dominions  :  on  ^uch  occasion,  I  am 
of  opinion,  that  the  king,  by  his  prorogate,  may 
prohibit  and  restrain  all  his  subjects  in  general, 
from  exporting  particular  commodities,  &c.  s  or 
el^,  generally,  from  trading  to  such  a  particular 
country  or  place :  since  trade  does  not  only  depend 
upon  the  will  or  laws  of  the  prince,  whose  subjeets 
adventure  abroad  to  carry  it  on,  but  also  <^  that 
prince  into  who$e  country  the  commodities  are 
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exported i  and  ]fith -whose  subjects  commerce  is 
negociated  and  contracted ;  without  such  a  power^ 
it  is  obvious  that  the  government  of  England  could 
not  be  upon  equal  terms  with  the  rest  of  its 
neighbours,  and  since  trade  depends  principally 
upoa  such  treaties  and  alliances  as  are  entered 
into,  by  the  o-owq,  with  foreign  princes ;  aild^  since 
the  power  of  entering  into  such  treaties  is  vested 
absolutely  in  the  crown,  it  necessarily  follows,  that 
the  management  and  direction  of  trade^  must,  in  a 
great  measure,  belong  to  the  king. 

9.  Things  of  this  nature  are  not  to  be  considered 
strictly  according  to  those  municipal  laws,  and 
those  ordinary  rules,  by  which  the  private  property 
of  subjects,  resident  within  the  kingdom  is  ..deter- 
mined ;  but  a  regard  must  also  be  had  to  the  laws 
of  nations,  to  the  policy  and  safety  of  the  kingdom ; 
tiie  particular  interest  and  advantages  of  private 
men,  must,  in  such  cases,  give  viray  to  the;  general 
good :  and  acting  against  that,  though  in  a  way  of 
commerce,  is  an  offence  punishable,  at  the  com- 
mon law. 

$•  Foreign  trades  carried  on  by  particular  sub- 
jects, for  their  private  advantage,  which  are  really 
destructive  unto,  or  else  tending  to  the  general 
disadvantage  of  the  kingdom,  are  under  the  power 
of  the  cpown  to  be  restrained,  or  totally  prohibited. 
There  may  be  a  prohibition  of  commerce,  without 
open  enmity,  as  an  actual  declaration  of  war,  and 
particular  subjects,  who,' for  private  gain,  carry  on 
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a  tride  a1>road,  which'  causes  a  general  prejudice  6f 
loss  to  tbe  kingdom,  considered  ^s  an  entire  body ;  in 
doing  so,  manifestly  act  against  the  public  good,  atid 
ou^ht  not  only  to  be  prohibited;  but  puhis'hed. 
Carrying  on  such  trades,  is,  in  truth,  (what  soihe 
-  acts  of  parliament  have  declared  some  trades  io*be,) 
being  guilty  of  common  nuisance^ :  and  ifthe  croi^n, 
which  in  its  administration  of  government  is  to  re* 
gard  the  advantage  of  the  whole  realtn,  should  iiot 
be  invested  with  sufficient  pbiver  to  irepresis  and  re* 
strain  such  common  mischiefs,  it  li^s  toot  k  pdwer 
to  do  right  to  all  its  subjecis.  If  the  publib  itiis* 
chiefs,  from  such  i^  way  of  trading,  be  plaM  iha 
evident,  there  is  the  saihe  retisob  for  f^sltraining 
particular  persons^  froiii  cArryihg  oh  a  tr4de>  ihik' 
draws  such  consequences  aiiler  it,  (tfiotiign  it  ^e  4 
trad'e,  that  of  itself,  is  not  proliibited  by  4ny  pkr- 
ticular  law) ;  as  there  is,  that  k  priviate  subject 
shall  not  make  such  kti  use  6{\us  6\Vn  fio^A^  6t 
land  (in  which  he  bks  ah  aV>solute  pro^rie^y  khd  a 
legal  title  to  it),  as  will  Vurh  'to  the  comniOn  anndy<» 
ance,  and  public  detriment  of  the  rest  of  the 
I^mgdom. 

4.  The  general  trade  of  the  nation,  hnd  the 
maintaining  of  the  customs^  arid  duties  gfianted  to 
the  crown,  for  the  support  of  it,  &Ve  thifags  dTso 
public  a  concern,  that  wiiatsoeVer  has  k  direct  arid 
evident  tendency  to  the  'discouragement,  and  His* 
advantage  of  tlie  one,  or  to  the  diminution  of  the 
othc^r,  is  a  crime  against  the  public.     As  un  in* 
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stance  of  which,  I  shall  mention  it  as  a  kind  of 
precedent,  that  raising  and  spreading  a  story, 
that  wool  would  not  be  suffered  to  be  exported 
upon  such  a  year,  (probably  by  some  stock-jobbers 
in  those  times),  whereby  the  value  of  wool  was 
beaten  down,  thougfi  it  did  not  appear  the  de« 
fendants  reaped  any  particular  advantage*  by  the 
deceit,  was,  upon  the  account  of  i(;s  being  an  in- 
jury to  trade,  punished  by  indictment,  ^d  a  con- 
ffl^eracy,  wijthout  any  further  act  done,  to  im* 
poveriifh  the  farmers  of  the  excise,  and  lessen  the 
4uty  its^f,  has  been  held  an  offence,  punishable  by 
}jpiorination«  |f,  therefore,  the  consequence  of  this 
l^resent  undertaking  should  prove  what  is  appre- 
hended from  it,  there  can  be  no  doubt,  but  that  the 
crown  has  so  qiuch  intereist  and  concern,  for  jthe 
.tjc^e  f^the  nation,  and  its  own  revenue,  as  to  be 
fble  tp  put  a  stop  to  the  carrying  on  a  thing  so 
.fnischievpus  to  the  one,  and  the  oth^r,  by  the  ad> 
'¥\^  and  assis.tance  of  his  ms^esty ^s  own  sijibjects. 

5.  Afi  to  tl^e  particular  subjects  so  employed 

abroad,  there  is  no  doubt,  but  thi^t  the  king,  by  his 

.prerogfttiye,  may  restrain  them;  it  is  agreed  on 

^1  hands,  that  the  statute  of  fugitives,  is  but  an 

affirmance  gf  the  pommpn  law.    That  the  crown 

iVPf^y,  .at  ^ts  discretion,  require  the  personal  pre- 

:t^ce   a^d   attendance  of  the   subject,  lest  the 

kingdom  should  be  disfurnished  of  people  for  its 

^defence,  as  it  is  said  in  some  books ;  and  not  only 

so,  bfit  ,upotp  a  suspicion,  or  jes^ousy,  that  he  is 


fo2  Opinions  of  [Of  the  National 

going  abroad.  Ad  qiiam  plurima  nobis  et  quant 
pluribis  de  populo  nostro  prejudicialia  et  damnosa 
ib"^  prosequenda,  (as  the  writ,  framed  upon  that  oc- 
casion, expressed  it).  The  crown  is,  by  law,  en- 
trusted to  judge,  what  things  those  are,  which  shall 

.  be  looked  upon  to  be  mischievous  and  prejudicial  to 
the  croiVn  and  people,  and  what  cautionis  to  be 
taken  against  them;  and  by  that  writ  it  appears,  it 
is  equally  criminal,  to  do  any  thing  of  that  kihd  by 
lany  other  hand,  as  to  do  it  personally  himself:  and, 
therefore,  after  the  writ  has  commanded  his  not 
going  abroad,  it  adds,  nee  qui  quicquam  ib^  prose* 
qui  attemptesy  sen  attemptarijiicias,  quod  in  nostrum 
sen  dicta  coroner  nostra:  prejudicum  cedere  valeat  quo 
vis  modo :  nee  aliquem  ibm  mittas  exhac  causa. 

6.  Upon  the  very  foot  of  trade  itself,  it  is  necessary, 
that  the  crown  should  have  a  power  over  the  pet;- 

'sons  and  dealings  of  their  subjects  in  foreign  parts. 
By  the  law  of  nations,  a  government,  if  they  have  , 
no  other  redress,  take  goods  from  any  of  the  same 
nation,  by  way  of  reprisal,  for  injustice  done  by 
one  of  the  nations.  So  that  Englishmen  suffered 
to  reside  abroad,  by  their  misbehaviour,  may  en- 
danger more  than  their  own  persons  and  estates. 
But,  as  the  stating  to  your  lordships,  the  power 
which  the  crown  has  to  prohibit  the  subject  from 

'  going  abroad,  when  there  is  reason  to  suspect,  that 
designs  prejudicial  to  the  kingdom  are  carrying  on 
alone,  is  not  sufficient  to  answer  your  lordships' 
purpose,  I  shall  beg  leave  to  remind  your  lord- 
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ships  of  a  case  parallel  to  this,  which  has  already 
had  a  determination  at  the-  board :  anno  one 
thousand  seven  hundred  and  five^  several  English 
merchants  were  concerned  in  a  design  to  set  up  the 
manufacturing  of  tobacco  in  Russia,  to  which  pur- 
pose,  they  had  carried  over  the  necessary  work* 
men  and  instruments;  but,  upon  application  to 
the  board  of  trade,  the  then  lords  commissioners 
did  represent  it  to  the  queen  in  council,  as  their 
opinion,  that  the  persons  who  had  been  already 
sent  to  Moscow,  might  be  recalled  by  letters  of 
privy  seal,  directed  to  her  majesty's  envoy,  for  that 
purpose;  and,  that  the  engines  and  materials  of 
working,  should  be  broken  and  destroyed  in  the 
presence  of  the  said  envoy ;  and,  that  the  persons 
at  home,  who  were  concerned  in  sending  the  said 
workmen  over,  should  be  enjoined  not  to  send  over 
any  more  workmen  or  materials,  &c. 

Upon  inquiry,  my  lords,  I  am  informed,  that  the 
said  works  and  materials  were  actually  destroyed  in 
Russia,  and  the  workmen  sent  back  again  by  the 
direction  of  the  envoy,  who  took  the  advantage  of 
the  czar's  absence  from  the  place  where  they  were 
established.  V^hst  was  then  done,  may  certainly 
be  repeated.  It  is  not  the  business  of  a  lawyer  to 
consider,  how  such  a  method  of  proceeding  may  be 
relished  by  a  foreign  court;  but  only  to  giye  it,  as 
his  opinion,  that  it  may  he  Justified,  as  against  the 
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Of ime  against  tbe&r  country* 

Ike.  d,  1718.  Rich.  Wmt. 

(p.)  The  opinion  qf  the  attorney-general  J^ac^ 
danald,  how  far  the  king  may  restrain  his  suifjects, 
Jrom  going  abroad^ 

A  case  of  so  much  importance  as  the  present^ 
and  not  very  frequently  occurring,  would  r^^uirf 
more  iovestigation  than  the  unavoidable  shorti|esp 
of  the  time  permits  me  to  make ;  Deverthelpsai 
certain  established  principles  furnish  cpfidiisi^Qii 
which,  in  my  jud^^ment^  forcibly  apply  to  it. 

Th6  questions  must  be^  first.  Whether  t^e  Britjush 
seaman  found  on  board  of  the  Friendship*  iM^ve 
committed  any,  aiid  what  offence,  ViA  how  )k  is 
puaishable  ?  Secondly*  Whether  Broffgh^  Taylor^ 
and  Rising,  have  committed  any,  and  what  offeoqa^ 
and  how  that  is  punisliable  ?  Thirdly,  Whether, 
in  case  an  actioi;i  should  be  brought,  on  accpuQtof 
the  detention,  there  be  a  good  defence  to  it  ?  As 
to  the  firsts  disobedience  to  the  kiiiig's  lawful  CQ|ii^- 
mands,  is,  by  the  cQQimon  liaw,  ,an  high  jsk\^ 
prisionand  contempt,  punishable, upon indic^ent 
or  information,  hy  fine  and  imprisonment,  ^if^  .th^t 
the  king  inay  lawfully  cppimand  ({he  j^e^urn  of  }^s 
subject,  when  out  of  the  r^alm,  und^r  |he  p(Hi^^ 
of  seizing  his  lands  till  he  i;eturn,  or,  ip^  ow^* 
maud  any  particular  subject  to  renp^in  m^itbin^ti^e 
realm,  by  his  writ  of  we  exeat  regnum^  or  all,  or  amy 
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part  of  snbjectiS  by  prodaniation^  bas  been  long 
and  6ften  recoghized  as  a  part  of  tbe  coihmon  lavr« 
Fitzherbert,  ^.  B.  foU  85,  C.  says,  «  that  the 
king,  by  his  proclamation,  may  inhibit  hi&r  subjects 
that  they  go  liot  beyond  the  seas,  or  cut  of  the 
realm  without  liceilce ;  and  that  without  sending 
any  wHt  or  cbtnfnandment  uilto  his  subjects;  for, 
perhaps,  he  cannot  find  his  subject,  or  know  where 
he  is;  and,  therefore,  the  king's  proclamation  is 
sufficient  in  itself.  '^  And  the  judges  held  (12th  and 
13th  l£d.)  that,  departing  the  realm  without  licence^ 
ifks  no  cohtempt,  though  done  with  intent  to 
live  otit  of  the  queen's  allegiance ;  the  departing 
having  been  before  prbhibitiod  6r  restraint,  by 
proclamlation^  or  Writ  of  ne  exeat  awarded  by  the 
aueen ;  by  Which,  it  is  plainly  implied,  that  depart- 
ilrig,  ailer  proclamation,  wbuld  have  been  a  con. 
tempt :  and  even  so  early  as  the  reign  of  Edward  I. 
several  persons  were  impleaded  for  having  acted 
contrary  to  a  legal  proclamation.  Lord  Hale,  in 
his  treatise  de  pbrlihus  maris,  part  9t:  c.  8,  sums  up 
tbe^aw  upon  this  subject,  thus^:  thirst.  At  commort 
laW,  tiny  man  might  pass  the  seas  without  licence, 
i^ftfess  he  wfes  prohibited ;  Secondly,  At  common 
liaw,  the  king  might,  by  his  writ,  prohibit  a  per» 
30h  'jpartiCularly  from  going  beyond  'sea,  with« 
out  Ticeiice^  and  this  may  be  done  at  this  day; 
ThiVdly,  At  common  lafW,  in  time  of  pubKc  danger^ 
and  pro  hac  vice,  there  might  be  a  general  inbibi- 
tion,  by  proclamation,  festraining  any  from  going 
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beyond  sea  without  licence/  From  another  passage 
in  a  MS.  of  the  same  writer,  he  shows  what  Hind 
of  public  clanger  he  adverts  to,  for  speaking  of  the ' 
general  restraint,  as  distinguished  from  restraining 
an  individual,  he  says,  *^  this  is  clearly  that  restraint 
intended  by  the  statute  of  magna  charta,  nisipublici 
antea  prohibit  Jacient,  (not  as  if  it  must  be  a  pro- 
hibition  by  act  of  parliament) »  and  this  appears 
by  the  constant  practice,  especially,  in  time  of 
danger,  when  a  free  passage  might  either  weaken 
the  strength,  or  disclose  the  secrets  of  the  realm.'' 
And  after  citing  many  instances,  he  adds,  '^  and 
this  prohibition  the  king  may  take  off  generally  or 
particularly,  as  he  pleaseth/' 

From  these  authorities,  and  the  constant  practice 
of  prohibiting  mariners,  by  proclamation,  from  de- 
parting  the  realm,  for  the  purpose  of  entering  into 
foreign  service,  at  times  when  the  state  of  Europe 
would  render  it  dangerous  to  weaken  the  strength 
of  the  nation,  I  conceive,  that  the  British  seamen 
on  board  the  Friendship,  who  actually  executed  a 
contract,  for  that  purpose,  were  bound  by  the  king's 
proclamation  of  the  26th  of  March  last,  and  are 
guilty  of  a  misdemeanor,  for  which,  upon  con* 
viction,  they  may  be  fined  and  imprisoned :  as  the 
king,  by  his  prerogative,  may  restrain  all  his  sub- 
jects from  departing  the  realm,  he  undoubtedly 
may  such  classes  of  them,  on  which  its  strength 
depends. 

Secondly,  With  respect  to  Brongh,  Taylor,  and 
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Rising,  if  the  entering  into  foreign  service,  in 
breach  of  the  proclamation,  be  a  crime  in  the 
British  seamen,  I  am  of  opinion,  that  a  conspiracy 
to  intice  and  carry  them  into  foreign  ^ervic^is  also  a 
misdemeanor, punishable  by  fine  and  imprisonment, 
if  the  evidence,  upon  examination,  is  sufficient. 

Thirdly,  With  respect  to  the  sufficiency  of  the  de- 
fence, to  an  actiop  brought  against  the  officers,  I 
think  they  might  justify  the  detention  of  the  ship, 
so  long  as  the  British  seamen  were  on  board,  and 
till  they  received  directions  upon  the  subject  The 
commander  of  a  ship,  actually  disobeying  the  law, 
cannot,  I  apprehend,  insist  upon  a  clearance.  By 
the  19th  Ch.  II.  c.  4.  s.  12,  power  is  given  to  the 
king,  to  prohibit,  by  proclamation,  the  exportation 
of  gunpowder,  &c.  bujt  no  specific  mode  of  putting 
tl)e  act  in  force,  by  preventing  the  exportation,  is 
pointed  out ;  nor  was  any  pointed  out  till  the  S9th 
Greorge  II.  c.  16,  forfeited  the  gunpowder,  and  in- 
flicted a  penalty.  During  the  period,  wbict)  elapsed, 
between  the  passing  of  those  two  acts,  I  think  the 
officers  of  the  customs  must  have  been  justified  in 
stopping  a  ship  having  gunpowder  on  board,  after 
a  proclamation,  till  such  gunpowder  was  re* 
landed;  and  this  proclamation  is  equally  warranted 
by  the  common  law. 

Juljf  31,  1788.  Ar.  Macdonald. 

(4.)  The  opinion  of  the  attomey-general  Yorke, 
relating  to  English  subjects  being  engaged  in  the 
East  India  compamfof  Sweden. 


ffis  Ogmom  of         tOftheiMmft 

To  the  right  hon.  the  lords  commisnoQArs  for 
trade  and  plantations. 
My  lords. 
I  received  your  lordships'  cpmmuid^^  hy  Jetlt r 
from  Mr.  Popple»  sH^aifyiog  to  me^  tt^tyourjooi- 
ships  having  9oraie  pape^ps  under  your  ooosideQitiot, 
relating  to  an  East  Indin  company,  lately  erected 
in  Sweden,  wherein  several  JKngUshmeDcEQe  tboii§^t 
to  be  engaged,  not  only  as  hamg  shares  in  the 
said  company,  but  as  <»ptaiii3,  siiperc«igoes»  «|d 
sailors^  had  desired  I  .would  let  your  lordsUps 
know,  what  Uws  are  bow  in  foroe.to  restrain  his 
maj«0^'s  subjects,  eil^arin  orp«t  of  tfki^  itffllk^f 
from  heing  unyways  ^engag^  as  afore|n(eiit|oiM0, 

28nd  what  penaltfi«s  «hey .  are .sulje^t  to ;  a%;»l;K>  my 
opimon,  whet^rhis  mi^esty  has^any  p99[or  to  fis- 
cal his  sufcgects  (other  tha^  arti^oe^s  ^pdjsiapp* 
faoturers)  from  foreign  par^8,.and.ifth^^ase.lj|^le 

.to  mky  penalty iii|K>n their  r^eAisiog  (o  rstmiin* 
As  to.  the  first  ^«ition,  .what  lisrs^^re  tQQWJn 

•  force,  to  restrain  his  pigesty's  objects,.  e]ith9(^.VM>r 
out  of,the:realm,;fropi  'beting  ei)gag|Bd,  Qi|bor,<^ 
sharer^iinthe  said,  oompany,  o(;^.c{(p1^a,<9||MBa- 

cargoes,  or  «ailprs  uniler  theip;.I  ItfHaldy  J^^i^y 
your  lordshjqps,  th»t  the  iK^tiijo^e,  ^n  (he  ^jjrfpr 

of  the  reign  of  his  late  maJQi^y  f|£«gi^^rg«ijl- 
enlitled,  'Situ  act  for  the  better  jieeurij^.  t]t^  jawfiil 
trade  of  his  majesty's -subjects,., lOiEudvfropi  the 
vJSast  Indies, ,  and  for  the  ^ore  <^)b«tlia(  prigfWBllJiiig 
all  his  majesty's  «il;^.ts  ,tiwl»ig  ^ihl^r  Nfll^ 
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IbreigD  comniMstons/"  ekpired  at  the  ead  of  the  ses^ 
tion  of  parKametit. 

fiat  the  acit  of  the  ninth  year  of  bis  aaid  late 
majesty's  i^igny  intitied^  ^'  an  adt  to  prevent  his 
majeaty's  subjects  from  subscribing,  or  beiag  con- 
cerned in  «ncottraging  or  promoting  any.  subscrip- 
tion ibr  an  East  India  company  in  the  Austrian 
Netherhnds,  and  for  &e  better  securing  the  lawful 
trade  of  his  mdjesly's  subjects^  to»  anfl  from,  the 
fiiiSt  Isdiks,  is  still  in  laroe;  whereby  it  was  (inter 
wUa)  enacted,  thslt  if  any  subject  of  bis  viajesty,  his 
heirs>  or  sttceessoiB,  ebonld  subscribe,  contribirte  to 
tacourisige/  or  promote  the  raising,  establisbing,  or 
carrying  on  any  foreign  company  or  companies^after- 
wards<to  be  raised,  formed^  or  erected  for  tradiog  or 
iealibg  to  the  East  Iiadies,  or  other  parts^  within  the ' 
^tntts  of  trdlegranled  to  the  English  East  India  com- 
^ny,  or  should  become  interested  in^  or  entitled  un- 
to, tmy  stHMre  in  the  stock,  or  capital,  of  such  com* 
imny^OT'ceixipanies ;  every  person  so  offending,  shalt 
'forfiritdl  biff  and  her  interest,  share,  and  coocern  in 
the  eapital  stock  or  actions  of  such  con^pany,  to^ 
igirtfaer  with  treble  the  mine  t^reof^  to  be  re- 
covered and  distributed  as  that  aet  directs. 

Benaltiei  are  also  inflicted  by  the  saM  act,  upon 
"any  of  iiis  majesty's  subjects,  who  should  know  of 
any^shafe  or  interest,  which  any  other  subject  had 
in  any  such  company,  without  discovering,  the 
same,  or  who  should  accept  of  any  trust  in  any 
^are  or  iirterest,  in  any  such  foreign  company. 
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It  is  also  enacted,  that  if  any  subject  of  his  ma^ 
jesty,  his  heirs,  or  successors^  (other,  than  such  as 
are  lawftilly  authorized  thereunto,)  should  go,  sail, 
or  repair  to,  or  be  found  in  or  at  the  East  Indies^ 
or  any  of  the  places  aforesaid ;  every  person  so 
offending,  should  be  guilty  of  a  high  crime  and 
misdemeanor,  and  should  be  liable  to  such  corporal 
punishment  or  imprisonment,  or  to  such  fine,  as  the 
court,  where  such  prosecution  should  be  com« 
menced,  should  think  fit ;  and  should  and  might  be 
seised  and  brought  to  Efagland,  and  upon  their 
arrival  here,  be  Committed  until  they  should  find 
security  to  answer  for  such  oflence,  as  this  act 
requires. 

By  an  act  made  in  the  seventh  year  of  thie  rdgn 
of  his  late  majesty  king  George  I.  cap.  21.  all 
contracts.entered  into  by  any  of  his  majesty's  snb* 
jects  for  loans,  by  way  of  bottomry,  or  any  ships 
of  foreigners  bound  for  the  East  Indies,  and  for 
loading,  or  supplying  such  ships  with  a  cargo  or 
provisions,  and  all  copartnerships  or  agreegients 
relating  to  any  such  voyage^  or  the  profits  thereof 
and  all  agreements  for  wages,  for  serving  on  board 
any  such  ships,  are  declared  void. 

Besides  the  particular  penalties  and  provisions 
of  these  acts,  every  subject  of  his  majesty,  offending 
by  traffieking,  or  adventuring  to  the  East  Indi^ 
or  visiting,  or  haunting  the  parts  aforesaid,  under 
colour  of  boing  concerned  in,  or  employed  by  any 
.<nch  new  company,  will  incur  the  penalties  i» 
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flk:ted  by  4be  act  in  the  ninjh  and  tenth  yeslrs  of 
king  William  IIL  cap.  44.  viz*  the  forfeitare  of  all 
ships  and  vessels  lemployed  in  snob  trade^  with  the 
guns,  ts^ckle,  apparel,  and  furnUure  therQunto  be^ 
longing,  and  all  the  goods  and  merchandia^QS  ladeil 
thereupon^  and  all  the  prpceeds  and  efiects  of  tb^ 
same,  and  also  donble  the  value  .there<^^  to  b0 
seized^  sned  for,  and  distributed,  as  by  tbat^.and 
several  subsequent  lavvs^  is  directed.' 

As  to  the  second  question,  whether  ^his  majesty 
hath  ai^y  po^<^r  to  reca)  his  si^hjects  (other  than 
artificers  and  manu&cturers)  YroiQ  foreign  parts ; 
and,  whether  they  are  liable  to  any.  penalty  upon 
their  refusing  to  return ;  I  am  of  opinion,  that  his 
m^esty  *may,  by  letters  under  his  privy  seal^  re- 
quire any  of  his  subjects  going  intoibreign  parts^ 
wiliiout  his  royal  licence,  (except  merchdntp),  to 
ret^ni  home,  within  a  limited  time,  jipon  their  allele 
gianc^ ;  and  also  n^erohaAts,  in  oase  tjiey  are  guilty . 
of  uny  practices,  contrary  to  the  dttty  oftheiraUegt* 
uice,  <^  the  laws  of  the  land;  aikd  if  any  person,  after 
^Ufih  letterb  of  privy  seaLserve4upoa  himvshidi  pot 
f^tarn  into  Great  Britain,,  wjithin  the  tmie  theiebjr 
prescribed,  he  will  foofeit  the  rents  and  profits  of 
alLhi^  htads  and  tenen^nts^  during  bis.life,.  and  all 
his.|>er$QQal  estate. 

Aa  Uy  seamen,  his  majesty  nlay,  by  a  g^eral 
proclmnatiQP^.uDder  bis  great  seal,  command  all 
sefMQ4en»  being  bis  na^tural  born  ml^eoks,  who  shiM 
tie  in  the  service  of  ^ny  fojeign  pripce  ojis^tatts^Of 
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emplqjed-  oiv  boand  ^he  skips*  of  foreigt^ers^  to  re'^ 
'  fciifB  home,  upon  the  duty  of  their  fUkgiance,  and 
under  the  perjl  of  being '^ijty- of  .a  contemptoftiis 
royal  au^ority ;  and  also  prohibft  all  seamen  to  go 
into  any  foreign  servicei  or  to  serve  on  6oard  the 
ships  of  foreigners,  and  such'proclfimations  have 
been,  frequently,  published  in  lormer  reigns. 
N(w.  27,  1731.  P.  YofiKk. 

(5.)  Mr.  Ta7U?s  opinion  as- to  the  seining  arty 
machinery^  which  were  designed  to  be  earportedy  and 
.  which  were  used  in  the  English  manufactures. 
.  fo  the  right  lionorable  th^  lords  commissioners 
for  trade  and  plantations^  » 

'  My*  lords.. 
In  obedience  to  yom*  lordships^  commands^  sig^ 
nified  to  me  by  Mr.  Popple's  letter  of  the  27th  in^ 
st^t^.M^erein  your  lordships  are  pleased  to  desire, 
I  should  inforgi  yon,  whether. there  is  any  law  of 
*  4his  Kingdom  J[>y  which  any  machine  or  tools,  used 
ifi  any  of  the  manufactures  ot  this  kingdom,  may 
be  seized,  at  their  benig  put  on  board  sj^ip,  for 
exportation;  to  anji  foreign  country  ;  I  beg  leave 
to  inform  your  londships,,that,  Ifind  by  the  statute 
of  the  ninth  and  tenth  of  William  IIL  chap.  28th, 
sec.  3d.  that  boxes,  cases,  jor  diaUplates  for  elooks 
and  watches,  without  the  movements  arid  maker'^ 
name,  are  prohibited  from  being  exported  out  of 
the  kingdom,  and  are  liable  to  be  seized  on  board 
ship.  And  by  the  seventh  and  eighth  of  William  IIL 
chap.  19th,  sec.  2d,  frames,  for  stockings,  are  also 
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prohibit^  fraii  bhiag  /exiibrttdy  aiitl  «r6  aIsQ(  Kaljle 
to  he  s^zed/ which  are/all  the 'm^hines  ^p  toots  ^ 
us^din  slny  of  oqr  manufactures,  that  ['^an>  fiqd 
upoirihe  nicest  search  to  be  prohibited*froiTi  ex- 
portation to  any  foreign  country.    . 

Oct  ^$y\7  to.       •  Fran.  Fane.  ' 

iJt  (1.)  The  rtpbrt  of  the  whole  judges  upon,  the 

.      ■   »  .  ^«   • 

memorial  of  the  African  companxf^  touching .  the 
assientOy  in  1689.     ' 

.  lit  pursuance  of  his  majesty's  order  in  council, 
hereunto  annexed,  we  do  humbjy.  certify  our  pp>-  . 
ttions  to  be,  tli^t  negroes  are  merchandize ;  th^t  it 
is  against  the  statute  for  navigation,  made  for  the 
general  good  and  preservation  of  the  shipping  and 
trade  of  this  kingdom,  to  give  liberty  to  any  alien, 
Tidi  made  denizen,  to  trade  iii  Jamaica,  pr  other 
his  majesty's  plantations,  or  for  anv  shipping  be- 
longing to  aliens  to  trade  there,  or  export  tbi^nce,  • 
negroes,  provisions  for  shipping,  or  aliens  tradiiig 
there ;  that  for  ships  that  shall  happen  by  tempest, 
or  in  2ase  of  peril  and  ^distress,  to  come  into  the 
plantations  for  preservation,  and  to  amend  or  take 
in  necessary  provisions,  or  repair  there,  in  such 
case,  it  is  not  against  the  act  of  navigation,  or  any 

other  law> 

J.  Holt.  R.  Lechmere. 

H.  PoLLEXFEN.      TflO.  RoKEBY. 

El).  Nevill.  Gyles  Etre. 

•  J;  Powell.  Peyton  Ventris. 

H.  GREeOBY.  Jo.  TURTON. 

t2 
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(9.)  Tile  4jpimion  of  the  attorney  and  sdUcitar^ge^ 
nerah  Treby,  and  Somers,  on  tk^  Spanish  trade  in 
the  We$t  Indies. 

Most  of  the  privileges  and  permissions,  projposed 
Vy  the  Spanish  commissioner,  cannot  be  granted, 
without  dispensing  with  the  act  of  navigation^ 
18th  Cap.  IL  cap.  18.  wherein/  besides  the  matter 
of  law,  there  is  a  great  consideration  of  policy. 

1st.  The  act  requires,  that  nd  goods,  or  commo- 
dities whatsoever,  shall  be  imported  M^  or  exj^orted 
ftom,  any  plantations,  but  in  English  vessels. — 
But  this  must  have  a  reasonable  construction, 
and.  must  be  understood  of  such  goods  and -com- 
modities as  are  to  be  traded  with,  and  not  of  pro- 
visions for  present  sustenance,  or  tackle  for  re- 
fitting^  a  ship,  or  such  like  necessaries,  for  a^ci-^ 
dental  4Dccasions.  . 

dd.  To  disburden  a  ship,  merely  for  careening, 
-may  be  lawful,  so  it  be  bondjide  ;  but  it  is  danger- 
ous to  make  such  an  article,  lest,  under  the  um- 
brage of  that,  a  secret  trade  be  covered,  and  carried 
on,  contrary  to  the^act.    '* 

3d.  Negroes  are  merchandize,  and  can  no  more 
be  exported,  by  the  act^  than  other  goods.— Bullion 
is  allowed,  by  the  act,  to  be  imported. 

4th.  The  act  makes  a  forfeiture  of  the  ship,  as 
well  as  of  the  goods>  and  does  not  distinguish, 
whether  the  goods  belonged  to  the  owners  or  mer* 
chants,  or  to  the  officers  or  seam,en,  and  it  is  dif- 
ficult to  render.aiyr  such  distinction  practicable. 
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Ath.  The  laws  an4  cusUhds  ofitm  plMe  nmalsbe 
obfienred;  bat  in  the  proceedings  there^  due  regaid 
will  be  had  to  the  king  of  Spain's  ordersi  and  iM 
subjects  coi^acta. 

6tb.  The  private  exercise  of  rdigion  will  not  be 
gainsaid*    ^ 

Gbo*  TasBT. 

J.  SoMBllt. 

(3v)  The  apinkn  qf  the  attomejf  and  eaUciMr-ge- 
neral,  Trevor,  and.  Hawks,  on  carrying  logwood  to 
Venice,  whether  kgaL 

To  the  right  honorable  the  lords  oommtstioners 
for  trade  and  plantations. 

May  it  please  your  lordships. 

We  have  considered  of  the  several  laws,  for  re* 
gulatiog  the  plantiettion,  and  other  trades,  in  £ng^  , 
land,  and  as  to  the  first  part  of  the  case,,  viz.  the 
carrying  logwood  from  Honduras,  in  the  West  In- 
diesy  (the  same  being  no  part  of' his  majesty's 
plantations)  to  Venice,  we  canned  find  any  law, 
that  restrains  or  forbids  the  «ame,  unless  the  ship ' 
doth  belong  unto  some  of  his  mi^sty's  plantations; 
and  as  to  the  landing  European  goods  at  Venice, 
and  carrying  the  same  to  Guinea,  in  case  the  coast 
of  Guinea  be  reckoned  an  English  colony  or  plant* 
ation  (which  we  think  it  is  not),  the  same  is  pro- 
hibited by  the  act  made  the  \6th  Car.  U.,  for  the 
encouragement  of  trade,  under  the  fcrfeiture  of 
ship  and  goods,  which  miQr  be  seized  any  where* 
where  his  mtyesty  hath  authority^ 
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Biit  in  case  this  ship  doth  belong  to  any  of  bis 
majesty's  plantations^  she  is  forfeited,  Tor  unlading 
logwood  at  Vi^nice,  by  the  act  22d  and  93d  Car. 
II.  to  prevent  planting  tobacco  in  England,  and 
for  encouragement  of  the  plantation  trade ;  where- 
by such  ships  are  prohibited,  from  unlading  any 
dying  wood,  in  any  port  or  place  in  Europe,  other 
than  England,  Wales,  or  town  of  Berwick. 
August  31,  16^9*  Tho.  Trevor- 

Jo.  Hawlbs. 

(4.)  The  report  of  the  attorney-general.  Nor  they, 
on  preserving  the  rights  of  British^buitt  ships. 

Sir.  Whitehall,  March  6,  1 7 1 7- 1 8. 

Mr.  Godolphin,  attending  the  lords  commission-' 
crs  for  trade  and  plantations  the  other  day,  upon 
the  subject  matter  of  a  bill,  by  him  proposed,  for 
preserving  the  right  of  British-built  ships,  amongst 
other  things  he  informed  their  lordships,  that  many 
doubts  had  arisen  upon  a  certain  clause  in  an  act, 
•^  for  preventing  frauds,  and  regulating  abuses  in 
his  majesty's  customs,'*  passed  in  the  13th  and  14th 
years  of  king  Charles  II.  the  words  of  which  clause 
are  as  follows:  "  That  no  foreign-built  ship,  that 
is  to  say,  not  built  in  any  of  his  majesty's  domi- 
nions of  Asia,  Africa,  or  America,  or  other  than 
such  as  shall  (bomAJide)  be  bought  before  the  1st 
of  October,  1662,  next  ensuing,  and  expressly 
named  in  the  said  list,  shall  enjoy  the  privilege  of 
a  ship  belonging  to  England  or  Ireland,  although 
owned  or  manned  by  English,  (except  such  ships 
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only  as  shall  be  taken  at  sea  by  lelters  of  marque . 
or  reprisal,  and  condemnation  made  in  the  court, 
of  admiralty^  as  lawful  prize,)  but  all  such  ships 
shall  be  deemed  as  aliens^  ships,  and  be  liable,  to 
alt  duties  that  aliens'  ships  are  liable  unto,  by. 
virtue  of  the  said  act,  for  increase  of  shipping  and 
navigation/' 

Now  their  lordships  would  .desire  to  have  your, 
opinion  how  far  this  clause  extends,  and  what 
alteration  it  has  made  in  the  case  of  foreign4>uiit 
riiips,  that  is  to  say,  whether,  by  these  words,  '*  That 
all  ^ips  shall  be  deemed  as  aliens'  ships,  Mid  be 
liable. unto  all  duties  that  aliens'  ships  shall  be 
liable  unto,  by  virtue  of  the  said  act,  for  increase 
of  shipping  and  navigation,*'  be  meant  that  such 
ships,  being  deemed  as  aliens'  ships,  shall  be  liable 
to  the  forfeitures,  in  some  cases,^  as  well,  at  liable  to 
all  duties  in  other  cases,  that  aliens'  ships  are 
liable  to,  by  virtue  of  the  aforesaid  act  of  navigation  ? 
Or  whether  the  forfeitures,  appointed  by  the  act 
of  navigation,  on  ships  unqualified,  by  the  said  act, 
to .  make  some  voyages,  and  to  trade  in  certain 
species  of  goods  thereiu  enumerated,  are  so  far  at 
tered  by  the  foregoing  clause,  in  respect  of  foreign* 
built  ships^  of  English  property,  and  manned  by 
English,  though  purchased,  since  the  year  166S,. 
that  such  ships  may  make  the  said  voyages,  and 
trade  in  the  said  enumerated  .  goods,  paying-, 
aliens'  duties  ?  As  also  whether  you  have  ever 
known  this  point  controverted,  in  the  court  of  ex* 
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dieqtver,  and  what  jw^gment  has  been  given  there^ 

upon  ? 

Wm.  Popple. 

Td  tii^  right  honorable  the  lords  commisMonerff 
for  ^ade  and  i^kntations. 

May  it  please  y<rar  lordships. 

In  obedience  to  your  lordships'  commands,  sig- 
nified to.  me  by  Mr.  Popple,  I  have  considered  of 
the'  qiutrUs  stated  by  your  lordi^ips  in  the  annexed 
j^aper;  upon;  the  act  for  preventing  frauds,  and  re* 
gnlating  abuses  in  his  majesty's  customs,  arising 
upon  some  discourse  your  lordships  had  with  Mr. 
Gbdolpkio,  and  amhoflably^f  opinion,  that  foreign- 
built  shipS)  c^  English  property,  and  maimed  by 
Englisby  though  purchased,  since  the.  year  1662, 
may  iaiake  the  voyages,  tbait  any  foreign  ship,  made 
fv^e  biirfbri-  that  time^  might  have  made,  and  may 
lawfully  trade,  in  th^  enumerated  goods,  paying 
^ieri  dutiw ;  and  that  this  has  been  always  the 
opinion  of  tlie  Aourt  ^  exchequer,  and  the  practice 
has  been  aecprdingly,  and  there  is  now  no  pre- 
«siice  to  faney  that,  although  sudi  ships  are  now 
deemed,  ad  alien  ships^they  ar6  liable  to  forfcHtores 
as  if  they  were  in  the  handle  of  aliens,  for  that  the 
<Hily  Ulteration  made,  by  %he  clause  stated,  is,  that 
aueh  fomign-biiilt  ships,  awned  by  Britons,  are  to 
pay  dat]/t  as  alien  ships ;  but  they  are  quaiified,  as 
Aips  belonging  to  the  people  of  Britain,  to  trade 
ifcs  such  ships  might  have  traded,  by  the  act  of  navi- 
gation. 

March  12,  1717.  Enw.UoRTHBr. 
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(5. )  The  opiniim  of  the  solidtw^general  Tkommmf 
y>n  Spanish  ships  trading  to  the  British  tstands* 

In  obedience  to  the  commands  of  the  lords  com*, 
missioners  for  trade  and  plantations^  signified  by 
yours  of  the  Sd  instant,  I  think  it  plain^  that  by  the 
first  clause  in  the  act  of  naftgation,  viz,  the  iSth 
of  Car*  II.  that  Spanish  ships,  coming  from  Spanish 
ports  in  America,  laden  with  the  product  of  those 
countries,  are  prohibited  to  be  imported  into  dar 
colonies  or  plantations,  under  the  penalty  of  the 
loss  <^  the  goods  and  ship ;  and  also  they  are  pro* 
hibited  to  export  goods  fit>m  thence  in  shipping, 
not  English,  &c« 

February  4, 1719-20.  Wu.  Thomsok. 

(6.)  Mr.  Wesfs  opinion  an  the  same  suited. 

To  the  right  hon.  the  lords  commiftioners  of 
trade  and  plantations. 
My  bids* 

In  obedience  to  your  lordships'  commands,  I 
hare  consMfered  the  fottowing  qumre:  whether 
Spanbh  ships,  coming  fi'om  Spanish  ports  in  Ame* 
rica,  and  laden  with  the  products  of  those  coun- 
tries,  are  prohibited  by  any  acts  of  trade,  and 
partioularly  those  of  the  I2th  and  I3th  of  king 
Gbaries  II,  and  that  o(  the  7th  and  Sth  of  king 
William,  to  unload  and  sell  their  cargoes,  in  any  of 
tiie  British  plantations  in  America,  and  to  load 
again  there?  And  I  am  of  opinion  that  Spanish 
ships,  coming  fi'om  Spanish  ports  in  America,  &c» 
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^re  within  the  intent  of  the  abovementioned  sta- 
tutes, and  are  thereby]  prohibited  from  unlading 
and  selling  their  cargoes  in  any  of  the  British 
plantations  again  there. 

January  .29, 1 7 1 9-20.  Rich.  West. 

(7.)  The  opinion  of  the  attomey^general  Northey, 
on  the  importation  qfnaoal  stores  from  HoUand. 

To  the  queen's  most  excellent  majesty. 
May  it  please  your  majesty. 

In  humble  obedience  to  your  majesty's  com« 
mand,  signiBed  to  me  by  Mr.  secretary  Hedges, 
I  have  considered  of  the  annexed  memorial  of  his 
royal  highness,  whereby  it  is  proposed  unto  your 
majesty,  for  the  reasons  therein  mentioned,  that 
leave  may  be.  given  for  importing  tar 'and  pitch 
from  Holland,  Hamburgh,  or  such  other  foreign 
parts,  front  whence  the  same  may  be  had  on  the 
best  terms,  for  furnishing  her  majesty's  navy  there- 
with, for  the  ensuing,  as  well  as  the  present  year; 
and  I  do  humbly  certify  your  majesty,  that  for  ex- 
plaining the  act,  for  increasing  and  encouraging 
of  shipping  and  navigation,  by  a  clause  in  the 
statute,  made  in  the  14th  year  of  the  reign  of  the 
late  king  Charles  the  Second,  for  preventing  frauds, 
and  regulating  abuses  in  the  customs,  it  is  enacted 
and  declared,  '^  That  no  pitch  or  tar  shall  be  im- 
ported into  England,  Wales,  or  Berwick,  from  the 
Netherlands  or  Germany,  upon  any  pretence  what- 
soever, in  any  sort  of.  ships  or  vessels  whatsoever, 
upon  penalty,  of  the  loss  of  .all  the.  said  goods,  as 
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sdso  of  the  ships  and  ftirniture,  one  moiety  i^hereof 
is  to  be  to  your  majesty,  and  the  other  moiety  to 
the  informer/  ivho  ehall  seize  or  sue  for  the  same ;'' 
by  reason  of  which  clause,  I  am  humbly  of  opi-* 
nion,  that  such  leave  cadnot  be  given,  to  the  mer- 
chants, who  are  to  sell  to  the  commissioners  of  your 
majesty's  navy,  to  import  those  goods  from  Hol- 
land or  Hamburgh,  for  that- it  will  be  licensing  an 
importation  expressly  prohibited  by  that  act;  but 
notwithstanding  that  act,  I  do  not  see,  but  that 
your  majesty  may,  for  the  service  of  your  navy,  in 
your  own  ships,  import  what  pitcfi  and  tar  your 
majesty  shall  want  for  that,  service,  from  Holland 
or  any  other  place,  that  act  being  intended  to 
regulate  trade,  and  not  to  restrain  the  crown  from 
importing,  from  any  place,  for  the  service  of  the 
navy,  which  appears  from  the  forfeiture  given  by 
that  act  of  the  goods  imported,  and  the  ships  in- 
which  they  should  be.  imported,  one-half  to  the 
crown,  the  other  half  to  the  informer,  which  iis  not 
practicable  in  case  of  an  importation  made  by  your 
majesty ;  however,  there  being  a  bill  ordered  to  be 
brought  in  the  house  of  commons,  for  a  temporary 
suspension  of  that  patt  of  the  act  of  navigation 
that  requires  the  merchant  ships  to  be  manned- 
with  three-*fourths  of  the  mariners  English,  I  hum- 
bly  submit  it  to  your  majesty,  if  it  will  not  be  for 
your  majesty's  -service,  to  have  a  clause  in  that 
bill^  to  enable  a  temporary  importation  of  aiaval 
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stores,  as  is  proposed  by  his  royal  highness's  me- 
moriaL 

January  13,  1703.  Epw.  Norths Y^ 

(8.)  Tht  opinion  oftht  ffttomeif  and  solicitor^ge^ 
neraly  Yorke^  and  Wetirg^  on  the  same  topics. 

To  the  right  honorable  tlie  lords  commissioners 
for  trade  and  plantations^ 

May  it  please  your  lordships. 
In  obedience  to  your  lordships'  commands,  sig* 
nified  to  us  by  a  letter  from  Mr.  Popple,  of  the  Sd 
instant,  transmitting  to  us  tlie  annexed  copy  of  a 
petition  of  the  Muscovy  company  to  his  mi^esty, 
and  directing  us  to  report  to  your  lorddiips  our 
^  opinion,  whether,  as  the  law  now  stendsi  hemp^  of 
the  growth  of  Russia,  may  be  imported  in  English 
bottoms  from  the  Netherlands?  We  haye  considered 
the  said   petition,  and  the  quofre  stated  in  Mr. 
Popple's  letter,  and  do  appreljand,  that  by  the  act 
of  navigation,  no  restraint  is  laid  upon  the  im* 
portation  of  hemp,  of  the  growth  of  Russia,  from 
other  places,  besides  thosq  of  its  growth,  or  such 
ports  where  it  can  only,  or  most  usually  is  shipped 
for  transportation ;  and  it  appears  to  be  none  of 
the  commodities  particularly  enumerated  in*  the 
act  of  frauds,  14th  Car.  IL  which  are  prohibited 
^to  be  imported  from  Germany  or  the  Netherlands, 
and,  therefore,  we  are  of  opinion,  that,  as  the  law 
•  now  stands,  such  hemp  may  be  imported  in  En* 
glish  shipping,  duly  navigated  from  the  Neth^- 
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lands ;  but  this  beiQg  a  queerer  which  concerns  a 

matter  of  so  great  consequence,  as  the  navigation  of 

• 

this  kingdooiy  we  thought  it  proper  to  transmit-a 
.copy  of  the  said  petition  to  the  commissioners  of 
his  majesty's  customs,  in  order  to  be  informed 
by  them  what  has  been  the  usage  and  practice,  in 
this  instance :  whereupon  the  commissioners  of  the 
customs  having  referred  it  to  their  patent  officers 
to  certify  WQh  practice,  were  pleased  to  lay  before 
118  the  certificate  of  those  officers,  hereunto  an*- 
nexedj  whereby  it  appears  that  hemp  in  general 
has  been  usually  imported  from  Holland,  and  paid 
customs. according  to  the  book  of  rates,  without  in- 
^iriag  into  the  place  of  its  growth. 

March  13,  1723.  P.  Yorkb. 

C.  Wearg. 
(9.)  The  cpinian  of  the  soUcitar^general  Mounta 
guCf  an  Irish  sh^  carrying  barky  from  RocheUe  t» 
JLisbimy  in  1708. 

Sir. 
I  was  very  sorry  to  $nd»  by  yours  of  the  IStb 
of  this  instant,  November,  that  the  lords  commis- 
sioners of  trade  had  not  received  the  opinion  I  had 
written  to  the  qvmre  sent  me  upon  the  extract  of 
lord  Galloway's  letter,  which,  you  will  perceive, 
has  been  wrote  ever  since  the  86th  of  October,  but. 
was  mislaid  among  my  papers,  and  forgot  to  be 
sent ;  but  I  hope  it  will  come  time  enough  to  an- 
swer the. purposes  tbey  want  it  for :  therefore,  with 
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iny  humble  service,  I  desire  you  will  lay  it  before 
their  lordships. 

Jasw  Mount a6u£. 

Extract  of  a  letter  from  the  earl  of  Galloway, 
her  majesty's  ambassador  extraordinary,  in  Portu- 
gal, to  the  earl  of  Sunderland,  dated  at  Lisbon,  tlie 
9th  of  August,  1708,  N.  S. 

I  must  acquaint  your  lordships,  that  there  is 
lately  come  into  this  port,  the  Happy,  Richard 
Knowles,  master,  from  La  Rochelle,  laden  with 
barley,  consigned  to  a  factor  here,  monsieur 
TEvesque :  the  master  first  said  he  came  from  Dub- 
lin, but  the  entry  has  been  made  from  the  former 
place,  and  he  has  the  queen's  pass  for  Bilboa,  and 
at  La  Rochelle  they  have  published  leave  to  em- 
bark com  for  Portugal,  which  trade,  I  am  apt  to 
believe,  they  design  to  carry  on  by  means  of  En- 
glish vessels,  with  such  passes  for  better 'security  : 
as  I  suppose  such  passes  are  not  obtained  without 
the  owners  giving  security  in  England,  it  wjll  be 
very  proper  to  make  them  answer  for  this  trade,  so 
much  to  our  prejudice. 

To  the  lords  commissioners  of  trade  and  planta* 
tions. 

« 

May  it  please  your  lordships. 
I  have  considered  the  extract  of  the  earl  of  Gal- 
loway's letter  to  the  earl  of  Sunderland,  set  forth 
on  the  other  side,  and  am  of  opinion  that  Richard 
Knowles,  the  master  of  the  ship  Happy,  which 
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volontarily  went  to  Rochelle  for  corn  to  carry  to 

Lisbon,  is.  In  strictness,  guilty  of  high  treason,  by 

• 

the  statute  of  the  3d  and  4lh  of  her  pre&ent  ma- 
jesty's reign,  and  so  are '  all  the  persons  concerned 
in  that  trade,  if  they  are  subjects  to  the  queen  of 
Great  Britain,  and  go  voluntarily  into  France,  with- 
out licence  from  her  majesty ;  therefore,  *  if  this 
'mischievous  trade  complained  of, cannot  otherwise 
be  prevented,  'the  master  and  mariners,  who  are 
her  majesty's  subjects,  may  be  seized  as  traitors, 
and  tried  for  the  same,  as  persons  guilty  of  foreign 
treasons  are  tried. 

October  26,  170s.  Jas;  Mountague. 

(10.)  Mr.  Fattens  opinion  on  the  carriage  of  Ca^' 
nary  wines  directly  to  the  British  plantations. 

The  Case. — By  the  act  of  parliament,  passed  in 
the  15th  year  of  king  Charles  IL  intitled, ''  an  act 
for  the  encouragement  of  trade,"  no  commodity, 
of  the  growth,  production,  or  manufacture  of£u- 
rope,  can  be  imported  into  any  plantation  to  his 
majesty,  belonging  in  Asia,  Africa,  or  America, 
but  what  shall  be  shipped  in  Great  Britain,  and  in 
English-built  shipping,  and  whereof  the  master, 
and  three*fourths  of  the  mariners,  are  English,  and 
which  shall  be  carried  directly  thence  to  the  said 
plantations,  and  from  no  other  place  whatsoever, 
*  under  forfeiture  of  ship  and  goods ;  that  by  the 
7th  section  of  the  said  act,  there  is  a  proviso,  that* 
it  shall  be  lawful  to  ship,  in  ships  navigated  as 
aforesaid,  salt  for  the  fisheries  of  New  England  |g||^ 
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Newfouudland,  in  any  part .  of  Europe ;  and'  w  the 
Madeiras,  wines  of  the  growth  thereof;  and  in  the 
Western  Islands  or  Azores,  wines  of  the  growth  of 
the  said  islands;  and  the  same  to  transport  into 
any  of  the  said  plantations. 

Since  the  passing  pf  this  act,  it  has  been  a  cqi- 
tom  to  export  Canary  wines  directly  from  the  Ca- 
naries to  New  England,  and  New  York ;  but  some 
doubts  having  arose,  whether  this  exportation  is 
consistent  with  the  aforesaid  act  of  parliament, 
and  application  having  lately  been  made  .&r  li- 
berty to  export  Canary  wines  directly  from  the 
said  islands  to  the  other  plantations  in  America, 
quarCy  whether,  consistent  with  the  aforesaid 
'law,  Canary  wines  may  legally  be  imported  into 
any  of  the  plantations  directly  from  the  Canary 
Islands  ? 

I  apprehend  that  the  Canary  Islands  are  not 
esteemed,  by  books  of  geography,  to  be  a  part  of 
Europe,  and,  consequently,  the  importation  of  the 
wines  directly  to  New  York,  and  New  England, 
will  not  be  considered  as  a  breach  of  the  aboye- 
mentioned  act  of  parliament;  besides,  the  long 
usage,  in  my  humble  opinion,  will  in  son^e  mear 
Sure,  if  there  should.be  any  doubt  as  to  the  situa* 
tion  of  these  islands,  be  a  circumstance,  which  will 
have  great  weight  in  the  de^^ermination  of  this 
«  matter. 

February  5, 1736-7.  Fran,  Fans. 

(11.)  7%e  ^inim  of  the  solicitor-general  Eyrt,  on 
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granting  pane$  i»  Mp§y  tat^rmy  t$  the  act  qfnm^ 
gatum. 

WhitehM,  Oct.  26»  l^Q%. 
Sir. 

Her  majesty  having  Mfeir ed  to  the  ku^  com- 
missioners of  trade  and  plantations  a  petition  from 
Mr.  Thomas  Finder,  praying  her  miijesty's  passes 
for  four  Spanish  ships  to  come  from  the  Spanish 
West  Indies  to  Barbadoes^  to  fetch  itiegroes  from 
thence,  md  tlMJr  Iwdsh^s  (^^rehending  that  snch 
passports  aad  trade  are  inconsitteot  with  the  act 
ef  navigation,  trtiereby  no  goods  or  oommoditiei 
wbtfterer  may  he  imported  into,  <m*  exported  out 
^y  aayof  her  majeety's  plantations  in  Asia,  Africa, 
<Mr  America,  in  aay  sUf«  or  resveli  but  such* 
W  do  truly  beiong  to  the  subjects  of  this  king* 
dom,  or  of  Ireland^  &c.  their  lordship  have^  there- 
ibre,  commanded  me  to  desire  your  opinion,  wfae- 
tiler  the  granting  such  passes  may  be  lawfully 
granted  ? 

Wm*  Powlj;,  jim. 

To^tfae  right  faoou  the  lords  commiasioners  Qf 
trade  and  pkatations. 

May  it  please  your  Igrdohtps. 

In  obediettce  io  your  loiddiii^'  commaad0>  sig« 
«ified  to  me  by  ^  letter  hereunto  annexed,  I  ham 
considered  the  matter,  whtoh  yow  lordships  have 
been  pleased  to  recite  my  opinion  in;  and  I  hum^ 
bly  eenceive,  and  submit  it  to  yurair  lordships'  great 
wisdom,  that  th?  graaiting  of  the  paases  desired 
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^11  be  illegal^  and  directly  contrary  to  the  act  ef 
navigation. 

October  29,  nos.  R.  Eyre. 

(12.)  Mr.  Fane's  opinion  on  the  king* s  ships  seiz- 
ing vessels,  trading  against  laze,  in  the  British 
islands. 

'    To  the  right  honorable  the  lords  commissioners 
for  trade  and  plantations. 
My  lords. 

In  obedience  to  your  lordships'  commands^  sig- 
nified  to  me  by  Mr.  Hiil,  I  have  considered  an  ex- 
tract of  a  letter  from  Robert  Byng,.  esq*  governor 
of  Barbadoes,  to  your  lordships^  dated  the  14th  of 
May,  1740,  and  am  humbly  of  opinion,  that  no 
ships  or  vessels,  oflending  against  the  several  acts 
of  trade,  can  be  seizedy  by  his  majesty's  ships 
of  war,  within  the  limits  of  any  port,  within  the 
"territories  of  the  respective  governors  of  his  ma- 
jesty's plantations  ;  and.  I  think  if  any  such  power 
should  be  attempted,  by  the  commanders  of  his  ma- 
jesiy's '  ships,  th^  officers  of  the  customs  will  be 
very  well  justified  in  going  on  board  such  ship  or 
vessel  so  seized^  and  bringing  on  shore  any  pro- 
hibited  goods,  or  goods,  for  whieh  the  duties  have 
not  been  paid ;  and  it  is  the  duty  of  all  persons, 
both  civil  and  military,  in  his  majesty's  service,  lo 
be  aiding  and  assisting  to  the  officers  of  the  cus- 
toms, if  they  are  so  required  to  be. 

August  15,  1740.  Fkan.  Faks. 

(13.)  The  adcocate-geheral,  sir  John  Cooke's,  opi* 
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niony  on  the  carrying  of  tobacco  ffom  Firgima^  in 
neutral  shlpSy  to  France. 
Sir* 

I  have  been  out  of  town,  or  you  had  sooner  re- 
ceived an  answer  to  tlie  qutere  you  proposed  to  me 
from  the  lords  commissioners  for  irade,  which  I 
take  to  be  this.  viz. 

By  what  law,  or4pr,  or  instruction,  English  m^r* 

0 

chants  are  disallowed  to  send  goods  (not  contra- 
band and  expressly  prohibited)  in  neutral  ships 
from  England,  to  any  place  in  enmity  with  her 
majesty  ? 

I  conceive  that  the  laws  of  war,  and  of  nations, 
do  prohibit  such  trade;  and  such  prohibition  seems 
to  be  contained  or  implied  in  her  majesty's  decla* 
ration  of  war,  dated  the  4th  of  May,  1702,  in  these 
words :  "  We  henceforth  strictly  forbid .  all  our 
subjects  to  hold  any  correspondence  or  communi- 
cation with  France  or  Spain,  or  their  subjects;" 
nevertheless  the  queen  may,  by  contrary  decla- 
rations and  instructions,  allow  such  trade,  so  as  the 
same  shall  not  be  interrupted  by  any  English  ships 
of  war,  or  privateers,  as  her  majesty  was  pleased  to 
do  in  respect  to  Spain  by  her  instructions,  bearing 
date  the  29th  of  January,  1704-5,  which,  I  think, 
was  in  time  precedent  to  the  passing  of  the  bill  to 
the  same  effect :  however,  I  conceive  that  unless 
the  states-general  can  be  brought  to  consent  to 
9uch  trade,  the  goods  so  sent  will  be  liable  to  their 
seizure  and  confiscation,  according  to  the  laws  of 

u  9    . 


BCit'KMtf r  M  tht  effecCi  of  their  jufajacts  were  here» 
notwithstanduig  the  permiaston  they  had  ftoyai  tlie 
states-i^eneral^  till  her  majesty  was  pleased  to  allow 
thereof. 
Do€t9tM*  C^mrnam,  April «»  170&      J«  Coou. 

(14.)  The  dptni&h  of  the  atlomey^generaly  Vorke, 
§H  the  commencement  of  duties  upon  importation. 

Case. — An  act  passed  the  12th  of  May,  17S6, 
that  liquors  imported  after  the  10th  of  June  should 
pay  thr^e  drillings  duty, — A  ship  arrived  on  the 
coast  the  8th  of  June^  and  anchored  in  port  the 
loth  of  June.     Is  the  rum  liable  to  duty  ? 

The  general  rule  is,  that  duties  laid  upon  goods 
imported,  become  due  instantly  upon  the  importa* 
tion  thereof;  and  such  importation  is  always  ac* 
counted,  from  the  time  of  the  ship^s  coming  within 
the  limits  of  the  port,  with  intent  to  lay  the  goods 
on  land:  therefore,  I  am  of  opinion  that,  if  the 
place  in  Rappahannock  river,  at  which  the  ship  in 
^estton  was  moored,  or  at  anchor,  the  lOth  of 
June,  was  within  the  limits  of  the  port,  then  the 
rum  is  not  liable  to  the  daty  ^  for  the  duty  not  com* 
meiK:ing  till  from,  and  after,  the  10th  of  June,  there 
was  no  such  duty  in  being  at  the  time  of  (his  im- 
portation. 

Naoember  *,  I72fj.  P.  Yorkb. 

(12.)  The  opinion  of.  the  attorney  and  solicitor^ge^ 
neral,  Kemp^  and  Smith,  at  New  York,  osi  the  dj^ 
tributiott  (^forfeitures^  under  the  Mts  qfttrade^ 


Rgmney^  Mi  HeUfea^y  Dee.  §,  ll6X 
Sir.  • 

As  his  nM^esly  hm  bten  graciaBtljr  pkased  t« 
bestour  on  ma  a  quasvter  irf*  the  mcoetj  graatetf  him^ 
t^  act;  ctf  pArHament^  of  att  seizures  made  by  s«a 
^)ffii9er9»  UMii  xicmdhnflMd  in  ydur*  obmrt  of  adnsi« 
falty^  1  hereby  apply  to  you  for  the  sanw  ,*  and  if  I 
nay  be  iadolgod  m  a  further  re^est^  1  pvay  the 
fiivour  of  you  to  cause  the  proper  officer  of  jrour 
court,  to  g)i!«  ne  soais  aocauut  of  ymir  tproc^ed- 
lags,  with  r^ard  to  siich  seiaurw^  for  aie  hav« 
9t99»gi^  aooMate  hue  of  daiait  from*  goiwunofHi, 
eaiMe»  pvejudged^  aoddtetemined,  before  liiai,  and 
^f  aa  (tttoraey-fpsaevai  giring  ma.  epiMon  ceo- 
fe^sed^  agaibst  the  tpvit  wkA  meaning  of  an  fact 
of  parliament^  and  the  evidence  of  his  own  ondeD- 
rtaiMliiig*i  ift  ahcart*  of  rMsoa  boaglett  iahm,  or 
ieve  of  moaey^bttl  1  parsnade  myself  that  tfaeie  ana 
0Bi^  mabaken  Fef»ofl%  and  that  so  fiav  as  the  issue 
depends  upon  you^aajttdge^yiniariN  dhily  eouMiicl: 
the  ad  of  a  Britiab  pasUaaseBt^  Ae  fciag^  psoela- 
awtioft  £naaded  themapoB,  and  yoisr  own  appowt- 
aneitt,  fiHMa  the  lordaof  the  admhraity,  «4a  are  le- 
4ipired  by  the  ki&g^  to>  came  fass  ptattiu»»  signified 
IE  the  pneclavui^n,  ta  be  datjr  cempiied  wkh» 

The  acta  of  trade^  res^aeiing^the  plantations,  ge- 
oesaUy  eoa€t»  ^  That  the  penalties  and  fbrfeiture^ 
sued  ies  on  these  aets  in  the  phntaftiesis.  shall  be 
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divided  between  the  king,  the  governor,  and  the 
person  suing  fbr  the  same,  each  a  third.'' 

A  statute  was  passed,  in  the  third  year  of  his  ma* 
jesty*s  reign,  intitled,  "  An  act  for  the  further  im- 
provement of  his  majesty's  revenue  of  customs,  and 
for  the  encoura^eiflent  of  officers  making  seizures, 
and. for  the  prevention  of  the  clandestine  runninj^ 
of  goods  into  any  part  of  his  majesty's  domi- 
nions." 

Under  this  act,  and  his  majesty's  order  in  coun- 
cil of  the  1st  day  of  June,  i7fi3,  the  officers  and 
.crews  of  his  majesty's  ships  of  war  making  seizures, 
in  America,  claim  the  moiety  of  the  net  produce  of 
^hose  seizures,  to  be  divided  among  them  in  the 
proportions  mentioned,  in  the  said  order  of  coun- 
cil. 

Captain  Hawker  has  made  a  seizure  of  a  vessel 
and  cargo,  at  New  York,  as  forfeited  on  some  of 
the  acts  of  trade,  which  declare  the  forfeitures  shall 
be  divided  in  thirds,  as  aforesaid; 

Can  captain  Hawker,  under  the  late  act,  and 
4he  king's  order  in  council,  demand  the  moiety  for 
himself,  officers,  and  crew  ?  We  have  perused  the 
Jate  statute,  and  the  royal  order,  and  do  not  ob- 
serve any  thing  in  that  statute,  vesting  in  the  offi- 
cers and  crew  the  moiety  of  seizures  made  by  ships 
of  war  in  America,  exceptiqg  the  forfeitures  by 
^he  last  clause  of  that  act ;  nor  iny  virtual  repeal 
*f  Ihose  laws,  whereby  the  forfeitures  were  dis- 
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iributabte  between  the  crown,  the  governor,  and 
the  prosecntor* 

The  moiety,  which  his  majesty  is  enapowered  to 
proportionate  among  the  oiiicers  and  crew,  is  the 
moiety  mentioned  in  the  precedent  claiises  in  that 
statute,  and  is  the  share  the  officers  of  the  customs, 
in  Great  Britain,  are  entitled  to,  by  that  statute^  on 
seizures  made  by  tliem,  on  breaches  of  the  acts  of 
trade  there. 

The  other  part  of  all,  and  every  the  seizures, 
&c.  as  the  statute  expresses  it,  which  bis  majesty 
is  also  empowered  to  proportionate  as  aforesaid, 
we  think  can  be  construed  to  extend  no  farther 
than  to  effect  a  division  of  whatever  other  share  the 
officers^ and  crew  seizing  may  be  entitled  to,  un- 
der  the  laws,  by  which  the  seizure  was  made,  wliicb 
differ  in  England  and  the  plantations,  and  may, 
perhaps,  empower  the  crown  to  proportionate 
among  them  any  part  of  his  majesty's  share :  we 
conceive,  that  wherever  seizures  are  made  by  his 
majesty's  ships  of  war,  the  officers  and  crew  be- 
come entitled,  upon  prosecution,  to  the  shares  of 
the  oAoers  of  the  customs,  and  upon  the  whole, 
therefore,  are  of  opinion,  that  this  late  act  cannot 
warrant  $i  claim,  in  America,  to  more  than  one* 
third  part  of  .these  forfeitures  in  such  cases^ 
where,  by  prior  statutes,  the  crown  and  governot 
are  each  entitled  to  a  third ;  and  with  reject  to 
the  royal  order  in  council,  we  presume,  with.stib- 
ttission,  it  will  be  considered  only  as  declarative 


6f  the  dirtribiitioii  of  those  rights  t|ie  4^ffiMr9  stt(l 
crews  are  entitled  to  by  the  acts  of  trade. 

J.  T.  Kbmps. 
Nacember  7,  1 763.  Wm.  Smith,  jua* 

(16*)  The  opinion  oftht  attorne^^general,  Lnmh 
(m  ike  importation  qf  painted  itoneware. 

At  the  court  at  Whitehall,  the  8d  of  March, 
1679-80 :  present,  the  king's  most  eiu:eUent  ma- 
jesty in  council. 

The  aforewritten  memorial,  wi^  regard  to  the 
importation  of  foreign  painted  stoneware,  being 
this  day  presented  jto  the  board,  with  the  papen 
annexed,  it  is  ordered,  that  the  kirds  of  the  coa»# 
mitee  for  trade  do  exanune  the  same,  and  r^>ort 
their  opinions,  what  may  be  fit  for  bis  majesty  ta 
do  therein* 

Thoi.  DouiAir. 

Referenoe  thereoa,  touchiiig  earth6iiwareb*«^*Jfte* 
port  of  Mn  Atfcaniey*geaeral  at>oiit  earthcop 
ware. 

May  it  please  your  lordships. 

By  the  staitate  of  the  5d  Bdward  IV.  cap.  4.  Ae 
bringing  of  any  painted  wanes  into  tiiis  kitt^dam 
is  prohibited ;  whether  the  earttenwapes  in  qMslion 
be  painted  or  not  is  matter  of  lact,  attd,  properly, 
\iy  tile  laws  of  this  lokigdom,  triabk  by  a  jury : 
therefore^  w4iether  your  loirdships  will  tfainik  fit  to 
have  the  matter  debennined,  by  a  ^Mifieate  of  the 
ofteers  of  the  place,  whose  ioftent  it  is  to  iosport 
liiem,  ar  vefer  them  to  «  4iial  by  a  jui7t)f  this  JciBp* 
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doBt»  wtiofle  intent  it  is  to  obstruct  the  tmportaticm» 
I  most  humbly  submit. 

April  \%y\6i0.  Cbeswejll  LBTina. 

III.  (1#)  The  cpifmn  ^sir  WiUiam  Jtmesj  sir  F. 
WinningtM,  and  Mr.  J.  King,  in  1676,  tm  the 
Mtstutt  flu/  James,  cfnumopoUes,  haw  far  an  action 
would  lie,  in  the  Barbadoes  courts,  for  seizing  goods 
of  th€t  African  company. 

An  action  is  broagfat  against  B.  in  the  Bar* 
badoes,  upon  the  statute  of  the  91st  Jac.  cap.  3«  of 
monoj^olies,  for  seizing  certain  goo()s  imported 
thifther,  from  Guinea,  contrary  to  the  immunities 
and  prifikges  granted  by  his  majesty  to  the  royal 
African  company. 

Qwere  1. -^Whether,  in  this  case,  the  action  liee 
upon  that  statute  for  treble  damages,  considering 
the  proarisQ,  that  exempts  all  charters  granted  to 
aay  companies  or  societies,  ereoted  for  the  main* 
teoance,  or  ordering,  of  any  trade  or  merchan- 
dise out  of  that  statute }  I  am  of  opinion,  that 
tiua  proviso  doth  exempt  any  charter,  granted 
to  any  society  of  merchants,  for  the  mainten- 
ance or  ordering  of  trade,  from  being  within  the 
penahy  of  the  statute ;  for  that  proviso,  as  it  doth 
not  confirm  such  charters,  but  leaves  them  to  stand 
and  &1\  by  the  common  law,  so  it  doth  not  inflict 
any  new  penalty  upon  thraa:  wherefore,  I  think,  an 
action  will  not  lie  upon  this  statute  for  treble  da- 
Viagw^  fcir  domg  any  thing  in  execution  of  such 
charter. 
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Quipre  2. — If  any  action  lies  upOn  the  ^atote, 
can  it  be  brought  in  any  other  courts  but  the  king's 
bench,  common  pleas,  or  exchequer  at  Westmin- 
ster, the  statute  seeming  to  restrain  the  subject  to 
those  courts  ?  It  cannot  be  brought  within  any  of 
the  inferior  courts  within  England ;  but  if  the  law 
of  the  Barbadoes  doth  enact  all  statutes  made  in 
England  to  be  of  force  there,  (for  a  statute  made  in. 
England  doth  not  of  itself  extend  to  any  of  the 
foreign  plantations,  unless  the  statute  doth  particu- 
larly name  them,)  then  an  action  will  lie  within  their 
courts  there  upon  a  statute  made  here,  though 
confined  to  the  principal  courts  here ;  but,  upon 
the  answer  given  to  the  first  qucerCj  I  think  no  ac^ 
tion  will  lie  upon  this  statute,  for  putting  in  execu- 
tion this  charter,  but  it  will  stand,  or  fall,  by  the 
common  law. 

Niycember  13,  1676.  Wm.  Jones. 

The  secojid  qucere  is  out  of  the  case,  by  the  re- 
solution of  the  first ;  for  if  this  statute,  as  to  the  re- 
covery of  treble  damages,  extends  not  to  the  royal 
African  company,  (as  I  conceive  it  doth  not,)  then 
no  action  can  be  brought,  in  Barbadoes,  or  anf 
where  else. 

November  16,  1676.  F.  Winninotok. 

I  conceive  no  action  lies   upon   this    statute 
against  the  company,  or  any  agent  of  theirs,  for 
any  matter  done  in  pursuance  of  their  charter. 
Naoember  16,  1676.  J.  Kino. 

(2.)  The  opinion  of  the  atiornej/^general,  Satn/ery 
in  1681,  concerning  interlopers. 
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Report  of  the  altorney-general  concerning  in- 
terlopers. 

In  obedience  to  your  majesty's  order  in  council^^ 
of  the  10th   of  November,  whereby  I  am   com- 
manded to  consider  of  the  petition  of  the  East  In- 
dia company,  and  to  report  how  the  law  stands, 
and  whether  such  a  proclamation  may  be  granted, 
as  is  desired :  I  humbly  conceive,  that,  by  law, 
your  majesty's  subjects  ought  not  to  trade  or  traffic 
with  any  infidel  country,  not  in  amity  with  your 
majesty,  without  your  licence ;  and  that  your  ma- 
jesty may  signify  your  pleasure  therein,  and  re- 
quire your  subjects*  obedience  thereunto,  by  your 
royal  proclamation.     I  am  likewise  of  opinion, 
that  the  licence  given  to  the  company  to  trade 
into  India,  with  a  prohibition  to  others,  is  good  in 
law,  and  the  penalties  of  forfeitures  of  goods  may 
therein  run  upon  any  goods,  which  shall  be  seized 
within  the  limits  of  the  company's  charter,  as  for 
breach  of  a  local  law,  made  by  your  majesty, 
which,  I  conceive,  your  majesty  may  make  in  the 
foreign  plantations  and  colonies^  inhabited  by  your 
majesty's  subjects,  by  your  permission.     I  am  of 
opinion,   that  your  majesty  may  issue  such  pro- 
clamation as  is  desired. 

November  16,  1681.  R*  Sawyer. 

(3.)  The  optnion  of  the  attorney  and  solicitor -ge^ 
neral,  Harcourt^  and  Mountague,  on  the  changes 
effected i  by  the  union^  in  trade.  ' 

To  the  right  hon.  Sidney,  earl  of  Godolphin, 
lord  high  treasurer  of  Great  Britain. 


May  it  pleaie  you  lordship. 

In  obedieDce  to  her  majesty's  ordfer  in  couucUi 
of  the  ^th  of  July  Ust^^  upon  the  petition  of  divers 
merchants  and  others,  her  majesty's  stibjecta  fif 
Scotland,  who  had,  since  the  1st  day  of  May  last, 
imported  or  brought  from  that  part  of  Great  Brk 
taio^  into  the  port  of  London,  as  weU  divers  probi« 
bited  and  uncustomahle  goods,  as  divers  costomabl^ 
goods,  all  which  had.  been  seized  as  forfeited,  by 
which  order  we  were  comoumded  to  cail  the  ^r^ 
ties  concerned  before  us,  and  endeavour  to  seCtla 
such  a  method  of  proceeding,  as  might  be  noost  ox* 
peditious,  for  bringing  tbe  matter  jaforesaid  to  an 
easy  and  proper  determination :  we  humbly  certify 
your  lordship,  that  we  have  seversQ  times,  in  the  pre« 
sence  of  sir  Darid  Nairne,  heard  colonel  Grahamg 
Mr«  Coole,  Mr.  Larriogton,  and  Mr.  Stewa^, 
(who  took  upon  them  to  treat,  with  us  on  the  be^ 
half  all  the  persona  concerned  in  the  said  petiliioii,) 
as  to  the  several  matters  contained  in  the  said  yteti* 
tiou>  and  we  have^  with  their  consent,  agraed  upon 
and  settled  the  following  method  of  proceeding,  as 
the  moat  expeditious  and  easy  for  bringing  the 
matter  in  question  to  a  proper  and  judicial  deter- 
mination. 

1st.  That  oath  be  made,  in  writing,  that  tbe 
goods  and  merchandise  in  question  were  imparled 
into  Scotland,  before  tbe  union»  on  the  sola  risk  and 
account  of  her  majesty's  subjects  of  Scotland^  nad , 
that  no  EBgUshmai^  or  alieuj^  was  any  wtQw  con- 


^ . 


gbmnjw^jj  Emwenl  Lamj/ers.  H$ 

eemed  or  ittterested  \n  sach  goods  or  tterchftfidizes ; 
a€id  that  such  goods  and  merchandizes  paid  the 
duties  m  Sootland,  due  and  payable  there,  at  the 
tkiM  of  the  importation  thereof,  and  were  after** 
wards  hrougfat  into  the  port  of  London,  on  the  sole 
risk  and  account  of  sach  subjects  of  Scotland. 

ftd»Tbat  an  exact  acoonnt  shall  be  taken,  by  such 
persons  as  the  commissioners  of  her  m^jestyS 
cmtoms  shall  appoint,  in  the  presence  of  the  pro<- 
f»<ietors  c^  such  goods,  or  their  factors,  or  agents,  of 
the  quantity  of  all  soch  goods  and  merchandise 
wnr  under  seizure,  touching  which  any  fik^ch 
proprietor  shall  desire  the  seizure  to  be  discharged; 
and  that  a  reasonable  and  moderate  estimate  be 
taken  of  the  Talue  of  such  goods. 

8d,  That  some  merchant,  or  other  person,  of  suf** 
fieient  ability  to  answer  the  value. in  a  deoentrunty 
inhabiting  and  settled  within  the  city  of  London, 
shall  take  up  the  said  goods,  and,  by  writing  un« 
der  bis  liand,  admit  the  ciuantit  j  of  such  goods  and 
snerchandines  to  have  come  to  his  hands  and  pos** 
session,  and  sfaall  likewise  admit  the  value  Miereof, 
according  to  the  said  estimate,  to  the  end,  the 
flatty  taking  up  such  goods,  and  admitting  the 
quantity  and  value  thereof,  as  aforesaid,  may  be 
charged  for  the  same  by  an  information,  on  a  dt* 
vemruntj  in  the  court  of  exchequer,  if  bj  virtue 
of  the  articles  of  union,  such  prohibited  and  un- 
aasCQUiaUe  goods,  imparted  into  Scotland  be^nre 


.  I 
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the  union,  cannot  be  afterwards  brought  into  anjT) 
port  of  Great  Britain  without  forfeiture ;  or  if  cus- 
tomable goods,  so  imported  into  Scotland  as  afore* 
said)  cannot  be  afterwards  imported  or  brought 
into  any  part  of  Great  Britain,  without  payment 
of  the  English  duties. 

4th.  In  such  writing,  the  party  signing  the  same, 
shall  Jikewise  agree  to  appear  to  any  information 
ofadeoenerunty  which  shall  be  brought  in  the  name 
of  the  attorney-general,  or  any  inforoier,  as  the 
attorney  shall  direct,  and  plead  to  any  such  inform* 
ation  the  6rst  week  in  next  term,  or  as  soon  after 
as  the  attorney-general  shall  think,  fit,  so  as  tha 
merit  of  the  case  may  be  then,  upon  such .  trial, 
judicially  determined  5  and  that  such  agreements, 
as  to  the  party's  admission  of  the  quantities  and 
values,  as  aforesaid,  and  as  to  the  party's  consent 
to  appear,  plead,  and  take  notice  of  trial  as  afore» 
said,  be  made  an  order  of  the  court  of  exchequeft 
the  first  day  of  next  term ;  the  attorney-general 
consenting,  by  such  order,  to  admit  the  importae* 
tion  into  Scotland  before  the  said  1st  day  of  May, 
And  also  to  admit  the  Scotch  property. 

^th.  That  such  oath  be  made,  and  an  account 
taken  of  the  quantity  of  such  goods,  and  an  estimate 
.made  of  the  value  thereof,  and  such  goods  being 
taken  up  by  some  such  responsible  person  as  afore- 
said, who  shall  sign  such  writing,  as  is  hereinbefore 
contained,  the  seizures  of  the  said  goods  may  be 
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instantly  discbafged,  the  officers  who  seized  the 
same  consenting  thereunto^  if  your  lordship  shall 
be  pleased  to  approve  thereof. 

August  18,  1707*  Sim.  Harcourt. 

Jas.  Mountaoub« 

(4.)  The  opinion  of  the  solicitor- general^  on  the 
American  act,  establishing  the  case  of  prize,  during 
the  war  of  queen  A  nne. 

By  an  act,  the  6th  Anna  regina,  intitled,  ^^  an 
act  for  the  encouragement  of  the  trade  to  Ame* 
jrica,"  by  the  second  clause,  it  is  enacted,  that  the 
•flag  officers,  commanders,  and  other  officers  and 
seamen  of  every  such  ship  or  vessel  of  war,  shall 
■have  the  sole  interest  and  property  of,  and  in,  all 
and  every  ship,  vessel,  goods,  and  merchandize, 
tbey  shall  i9ke  in  any  part  of  America,  (being  first 
adjudged  lawful  prize  *  in  any  of  her  msyesty's 
courts  of  admiralty,  and  subject  to  the  customs  and 
duties  payable  to  her  majesty,  as  if  the  same  had 
been  first  imported  to  any  part  of  Great  Britain, 
and  from  thence  exported  for,  and  in  respect  of, 
all  such  goods  and  merchandize,)  to  be  divided  in 
such  proportions,  and  after  such  manner,  as  her 
majesty,  her  heirs,  and  successors,  shall  think  fit  to 
order  and  direct. 

The  next  clause  lays  the  same  duties  upon  prizes 
taken  by  privateers. 

The  Case. — One  of  her  msyesty's  ships  of  war,  or 
a  privateer,  takes  a  prize  in  America,  «and  con- 
demns her  in  one  of  her  majesty's  courts  of  admi- 


294  (^hmiff  [QT^jUMMoMf 

ralty,  and  the  imid  priM  is  carried  iftto  one  of  her 
mnjefity^s  ports  of  America. 

Quare  1  .—What  duties  the  captors  are  to  pay  in 
this  case^  whether  duty  payable,  as  if  the  goods  in 
question  were  landed  in  England,  or  whether  so 
much  only  as  would  be  left  in  England^  if  the  aame 
were  exported  from  hence  into  parte  beyond  the 
seas? 

Note. — That  the  difference  of  the  duties  will 

* 

» 

plainly  appear  by  the  annexed  paper* 

Answer. — ^The  goods  that  are  th«s  taken  in  A«i(> 
rica,  and  carried  into  any  of  the  ports  there,  I  tdie 
lo  be  chargeable  with  such  duties  as  would  be  left 
in  England^  if  the  same  had  been  exported  befioe 
after  an  importation  hither. 

Qumn  ^.—Another  question  doth  arise  UfN>n  this 
clause^  whether  the  dntyj  that  is  to  be  takeo^  is  to 
be  the  prize  duty,  or  the  duty  as  if  the  goods 
were  imported  by  way  of  mercbandise  ? 

Answer. — ^Goods  thus  taken  in  America  must  be 
looked  upon  as  prize  goods,  and  cannot  be  said  to 
be  imported,  by  the  captors,  by  way  of  merchan- 
dise; therefore,  I  do  think,  the  prize  duty  is  to  be 
taken. 

May  25,  1708.  J*  MouwtAocE. 

(5.)  The  opinion  <fthe  soiicttor-generdl,  TAmnson, 
relating  to  a  duty  laid,  in  Caroiinay  upon  Brkith 
commodities. ' 
Sir. 

In  obedience  to  the  commands  of  the  lords  com- 


missioners  for  trade  and  plantations^  signified  bj 
yonrs  of  the  36th  of  Maroh  last,  I  have 
oolond  Rhett's  letter ;  and  as  the  laws 
by  bim»  laying  a  duty  often  pounds  j»er  cent,  npou 
British  goods,  seenia  Tery  ^exiravagaatj  and  may  be 
raasonably  supposed  to  be  attended  with  the  con% 
sequences  he  mentioni^  I  think  it  nay  be  truly 
said  not  to  be  consonant  to  reason^  and  as  this 
duty  id  so  heavy,  it  may  prove  to  be  sudi  a  boih 
then  to  trade,  as  to  be  in  effect  a  prohibition  d 
it  to  the  British  subjects,  which  is  by  no  means 
i^p:eeable  to  the  laws  of  Britain :  I  therefore  hum^ 
bly  apprehend,  that  the  power  of  making  laws,  by 
the  charter  to  the  proprietors,  is,  in  this  inrtanoet 
exceeded.  It  would  be  too  tedious,  and  too  e^LpeOii 
sive,  for  every  particular  trader  to  contest  the  pny-i 
m^nt  of  the  duty  thereupon,  the  supposed  invali«» 
dity  of  the  iLCt»  as  being  unreasonable^  and  if  de* 
twmined  against  them  there)  to  appeal  ^  the  king 
in  couneii;  but  if  the  merchants  find  themseliw 
Aggrieved,  I  presume  they  wilt  complain,  and  th6n> 
upon  a  petition  to  the  king,  the  proprietors  will  be 
heard,  8in4  ^  they  do  not  consent  to  remedy  the 
grievancect,  a  prosecution  may  be  ordered  i^gaiiud 
them  «nd  their  chaster,  nor  will  the  complaint  b« 
ittpr<^>br  in  parliament^i 

ApriL  5^  17)9*  Wm.  TaoHFs^N. 

(&)  Tim  mme.  kagfer's  opmim  m  ^Immg  #  trtti^ 
uufcr  qfii€ifmst009  tt  ZifiM. 

roh.  lu  X 
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• "  'Sir.  '       *       ' 

i  In  obedienee  to  the  commands  of  the  lords  com-* 
itiissioners  of  trade  and  plantations^  signified  by 
yoarff  of  the  S6th  of  this  instai:^,^  March,  I  have 
considered  the  patent  to  the  conouJ,  and  the  powers 
to  chuse  ati'aasurer;  and  I  humbly  conceive^  that 
if  any  of  themercbahts  there  refuse  sach  an  office^ 
er  any;other  pnt  upon.hiniy  by  the  consul  and  fac- 
tory there^  the  consnl  may  re&sae  to  be- assisting  to 
that  merchant,  or  to  protect  his  effects,  or  to  let 
him  havreuny  of  the  privileges,  which  he  alloirs  to 
ether  merchants,  there ;  but  there  is  no  method  pre* 
scribe,  in  his  patent,  to  inflict  penalties,  or  to  levy 
them,  for  such  refusal  of  offices,  though  they  are  ne^ 
cessary  ta  sap^rt  the  society ;  and,  therefore,  I 
think  the  consults  power  ^defective,  in  tlm^partfcu* 
lar#  • ,  .. .  — *— - 

•       Aftfrc/i  SO,  17 18.  Wm*  THOMpiwK, 

'  '  (7.)  The  opinion  6f  the  attmitey-generah  Ryder^ 
Upon  the  case  of  (H^tressed  English  setnnen  at  Cadiz. 
t'  To  4)is  grace  the  duke  of  Bedford* 

May  it  please  yonr  grace. 
-  In  obedience  to  your  grace's  commands, .  signi- 
fied  to  me  by  Mr.  Aldwort?h's  letter  of  the  (Hh  in* 
stant,  reprei^ntiAg  that  the  number  of  ships  cask 
away  in  the  neighbourhood  of  Cadia,  hspring:  pc» 
caskmed*  so  many 'tailors  to  apply  to  Mr.  consul 
CMdbMok  toft  pelief,  that  the  disbursementa  he  has 
found  it  his  duty  to  make,  to  prcttent  thek  perish^ 
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ing,  or  being  obliged  to  enter  into  the  service  of 
Spain,  has  so  far  exceeded  what  be  has  been  able 
to  collect  of  the  contribntion  settled,  by  the  act  of 
parliament,  in  17S6,  that  he  has  thought  himself 
obliged  to  draw  a  very  irregular  bill  on  your'grace 
for  1500  dollars,  to  put  him  in  aconditioa  M  go  oh 
with  this  necessary  expense;  also  enclosing  the 
letters  fcom  the  consul  upon  this  occasion^  and  -de-* 
siring  my  opinion  upon  the  methods,  he  may  most 
legally,  and  properly,  pursue,  in  order  to  obtaih  the 
payment  of  the  duty  settled,  by  parliament,  for  the 
relief  of  the  distressed  seamen,  and  to  see  the  mo^ 
sey  appropriated  to  that  use,  for  which  it  was  in* 
tended :  I  have  considered  the  said  enclosed  tettens 
(whieh  are  herewith  returned),  and  liii?^wise  re- 
viewed a  report,  I  made  upon  a  former  reference,  re^ 
lating  to  the  same  matter,  in  your  grace's  letter,  in 
October,  17493,  in  which  I  have  stated,  that  I  had 
considered  the  matters  contained  in  the  said  let- 
ter,  and  find  two  things  complained  of:  one,  the 
unequal  distribution  of  the  money,^  collected  pur- 
suant to  the  act  of  the  9th  of  his  present  majesty, 
chap.  3d ;  the  other,  the  evasion  of  it,  by  getting 
clearances  ^f  ships,  without  payment  of  the  duty. 

As  this  is  a  law,  to  be  carried  into  execution;  in 
a  foreign  coon  try,  not  within  his  majesty's  domi- 
.nions,  I  do  not  see  any  method,  that  can  be  taken 
here,  by  -proceedings  in  law,  ts>  I'emedy  either  of 
the  grievances^ 

x3 


An  i(0  t^a.  fif stt  it  seaming  ^  be  the  effect  of 
partiality  m  |be  depiitif*^  wbo  bi^ye  the  power  of 
4iatribuliot3,  can  be  r^gnliit^d  only  by  ipQuencmg 
tbem  to  ect  in  a  more  upright  impartial  mourner, 
or  engaging  the  inerobrnt^  t^  cl^upe  other  depu* 
tiep,  who  wUl  be  move  ju9t  \n  tbf  e^^Qutlon  of  tbt 

iTOSt. 

A9  to  the  latterj  the  cJieariMiK^es  (fon  t^e  port 
being  iJa  the  power  gy[  the  SpaDiyb  officers^  ii  doe^ 
i>Qt  appear  to  m«  wbal  e9eti;v>cl  ean  be  wed  to  pre- 
vent the  captatQiJi  of  9bip«.frofn  haring  then,  before 
4bey  pay  the  dues  diveeted  by  the  act*  but  by 
interpesitiQU  pf  the  court  of  Spain,  in  directing 
m^  obliging  their  officers  to  deliver  them  to  the 
£nglkh  oocimI,  in  order  to  be  detained  by  hm 
Mil  the  act  ia  eeoipUed  witipi« 

As  tawhat  \»  proposed  of  direoting  the  oaplains 
of  sbip«  to  deliver  their  Medkerraneen  paaMf  te 
the  consul^  as  a  security  for  paying  the  daea^  I  do 
not  know  how  such  an  order  can  be  enforced^  ua*- 
lesa  by  making  it  a  condition,  on  which  the  var 
lidity  of  those  passes  shall  depend,  that  they  shall 
be  so  delivered,  and  not  re^leliveredf  without  eon** 
forming  to  the  act,  of  which  the  consul,  or  soma 
deputy  fcHT  him,  to  make  endorsements ;  but  what 
may  be  the  conseqnende  or  iuoenvenience  of 
making  the  force  of  the  paases  to  depend  on  this, 
I  am  not  able  to  judge ;  and,  perhaps,  it  maj  be 
proper  to  take  the  opinion  of  the  board  of  tnde 
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tipofi  thd  whole,  what  may  bd  fittest  to  be  done,  to 
remedy  the  inconveniences,  in  a  matter,  in  whicli 
the  trade  is  ^  mnch  Concerned. 

Fihfuanf  «,  1750.  D.  RtbEiL 

(8.)  Mr.  Fane*s  opinion,  on  the  privileges  bf  the 
Miissia  company,  carrying  on  a  trade  to  AHnenia. 

To  the  right  honorable  the  lords  Commissioneni 
for  trade  and  plantations. 
My  lords* 

In  obedience  t^  yonr  lordship^^  comnnands,  si^* 
niiied  to  me  by  Ml-.  Popple,   inclosing  extract 
from  the  charter  of  the  Russia  company,  and 
^eisirtng  my  opinion,  whether  the  privileges  therein 
granted  to  the  said  company,  particularly  those  of 
importing  through  Russia  the  produce  and  manu- 
factures of  Armenia,  major  or  minor,  Media,  Hyr* 
cania,  Persia,  or  the  countries  bordering  on  the 
Caspian  Sea,  do  still  subsist^  notwithstanding  the 
acts  i^navigatioB,  ^nd  the  chapter  of  the  East  India 
company,  confirmed  by  acts  Of  parliament,  subse- 
quent to  the  Russia  charter:  X  have  tomftidered 
the  several  charters,  and  the  act  6f  navigation ;  and 
I  atn  humbly  of  opinion,  that  the  privileges  granted 
to  the  Russia   company,    df  importing  through 
Russia,  the  produce  and  manufactures  Of  Arme- 
nia, major  or  niinor,  Media,  Hyr^^nia,  Persia, 
ot  the  countries  bordering  on  the  Oispian  itea^ 
WBsed  by  the  act  of  navigation,  by  which  all 
goods  of  foreign  growth  and  manufacture  aiCe  pro- 
hibited under  severe  penalties  and  forfeitures,  from 
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being  brought  into  England,  Ireland,  &c.  from 
any  place  or  places,  country  or  countries,  but  only 
from  those  of  their  said  growth  or  manufacture,  or 
from  those  ports,  where  the  said  goods  can  only,  or 
are,  or  usually  have  been  first  shipped  for  trans- 
portation, and  from  none  other  places  or  countries, 
this  subsequent  act  of  parliament,  I  think,  there- 
fore, very  fully  determines  these  privileges ;  but  if 
there  could  be  any  doubt  upon  it,  I  apprehend,  the 
subsequent  exclusive  charter  of  the  Elast  India 
company,  confirmed  by  act  of  parliament,  where- 
by the  sole  trade  to  those  countries  is  granted  to 
that  company,  entirely  takes  away  all  pretences  to 
those  prior  privileges. 

June  17 y  1734.  Fran,  Fane. 

(9.)  The  opinion  of  the  attorney  anci  solicitor* 
general,  Ryder  and  Strange,  071  the  act  of  Georgia, 
about  trade  xvith  the  Indians. 

To  the  right  hon.  the  lords  commissioners  for 
trade  and  plantations. 
My  lords^ 

We  have  considered  the  queries  sent  to  us  by 
your  lordships,  in  Mr.  Popple's  letter  of  the  81st 
of  June  last,  the  first  of  which  is,  ^^  whether  the  act 
of  the  trustees  of  Georgia,  or  of  any  assembly, 
passed  in  the  colonies  abroad,  and  confirmed  by 
Ithe  crown,  can  grant  to  any  of  the  said  provinces 
9^  exclusive  trade,  with  the  Indians  dwelling  witlna 
the  respective  provinces.'* 

And^  as  to  that,  we  are  of  opinion,  that  as  an  alh 
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folate excliiaive.trade^with^the  IficfoiMj  wovldbe 
destructive,  of  Uiat  general  right  of  trading,  wiuci) 
all  his  majestgr^s  subjects  .are  intitled  to ;  and,  th^re- 
fore,  repugnant  to  the  l^ws  of  Great  :Brit^^  po 
ct  of  the  trustees  of  Georgia,  or  oCany  assembly 
passed  in  the  tolonies  abroad,  confirmed  by  the 
crown,  can  grant  to  any  of  the  said  provinjoois; 
an  exclusive  trade  with  the  Indians,. dwelling  with* 
in  the.^respective  provipces,  though  the  method  of 
trading  within  each  respective  province  .may  be 
res^ilated  by  the  lavifs  thereof. 

And  as  to  the  second  guare^  which,  is,  whether 
the  act  above  >meQtioped,  excludes  all  persons 
whatisoerer,  whi^ther  inhabitants  <^  Georgia  or  not» 
from  trading  with  the  Indians,  settled  within  the 
bounds  of  the.  province,  of  Georgia^  as  described  by 
the  charter,  except  such  as  shall  take  out  licences^ 
according  to  the  direction  of  the  said  act ;  we  tare 
ci  opiaiou,  that  the  act  therein  referred  to,  does 
exclude  all  persons  whatsoever,  whether  inhabitants 
of  Georgia  or .  not)  froip  trading  with  the  Indians, 
settled  within  the  bounds;  of  the  province  of  Geor- 
gia, as  described  by  the  Qharter,  except  such  as 
shall  take  out  licences  according  to  the  direction 
of  the  said  act;  that  aqt^  as^d  the  reason  of  it  ex- 
tending to  all  persons  wb^tspfver,  and  such  taking 
out  of  licences,  being  no  more  than  a  proper  re^ 
^ulation  qf  the  trade. veithin  the  said  province. 

Ji//^  28,   1737.  ,D.  Rydsr.    t 

J..  Strange.    . 
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(16.)  Mi^.  Wtsfs  ojrini&H^  on  IM^  Mts^f  SmA 
Carolina^/ar  tegulstif^  the  trada  with  the  Indimm. 

To  the  ri^ht  hoDorable  the  lordi  commimoneri. 
Ant  trade  and  plautMioiis. 
My  lords. 

In  obedience  to  your  lordBhips'  commaiids^  I 
have  perused  and  eonsidered  the  sereral  following 
acts  passed  in  South  Carolina,  in  Augnat  and 
September,  17S1.  As  to  the  act,  entitled,  «« an 
act  for  the  better  regulation  of  the  Indian  trade, 
bj  appointing  commissioners  for  that  purpose,  and 
to  surrey  and  supervise  the  garrisons^  and  to  settle 
the  bounds  (^  the  Indians^"  the  chief  purview  of 
which  acty  is  to  regulate  tiie  Indian  trade,  and  for 
that  purpose,  does  direct,  that  no  panoa  whatso- 
ever shall  trade  with  the  Indians^  in  aauty  witii 
that  government,  without  first  repairing  to  Charles* 
ton  in  Caroliim,  and  taking  out  a  licence  for  his 
trading,  from  three  commissioners  appointed  by 
this  act ;  which  trader  is  also  directed  to  give  bond, 
for  his  carrying-on  his  trader  according  to  such  rules 
and  regulations  as  shall  be  made  from  time  to  time 
by  the.6aid  commissioners. 

It  is  also  enacted,  that  these  liceadM  are  to  be 
renewed  annually,  and  that  the  sum  of  twenty 
pounds  sbdl  be  paid  for  each  liceMe  \  and  powers 
are  thereby  also  given  to  the  said  commissioners, 
to  deteraiine  aB  controversies,  tfaat  shall  happM  be- 
tweea  any  traders  and  the  Indians,  in  sudi  man- 
ner, as  they  in  their  discretion  shall  think  fit,  upon 
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tbe  eyjd^lMie  of  aay  single  Indian,  without  any 
jary,  or  toy  form  of  law  whatsoever.    * 

If  this  act  rdftted  to,  and  affected  only  the  in- 
habitants, and  proper  subjects  of  the  colony  of 
Carolina,  I  should  be  of  opinion,  that  it  should  be 
not  propcar  to  be  passed  into  law,  since  the  hard* 
3hip  thereby  itnpos^  upon  the  traders  are,  in  my 
opinion,  wry  grievous^  and  the  powers  granted  to 
the  commissioners  seein  to  be  very  arbitrary. 

Bot,  besides  theM  particulars,  I  must  beg  leave 
to  acquaint  your  lordshipfi^  that,  upon  the  occpsion 
of  this  act,  I  have  been  attended  by  John  Carter, 
esq«  {ageat  for  the  province  of  Virginia)^  who  has 
represented  to  me^  that  the  inhabitants  of  that 
province  have  long  carried  on  a  considerable  trade 
with  tbe  same  Indians,  the  trade  with  whom  is 
intended  to  be  regulated  by  this  act^  and  that  in 

4mrt7ing  on  their  said  trade,  they  are  obliged 

• 

to  oarty  their  goods  and  merchandizes  through  the 
uttermost  parts  of  the  province  of  Carolina,  which 
are,  at  least,  four  or  five  hundred  miles  dirtant  from 
Chi^rieston ;  and,  that  the  people  of  that  pro^ 
Tince  do  apprehend,  that  their  trade  will  ibe  con- 
siderably affected  and  prejudiced  by  the  general 
words  of  this  act; 

And,  in  relation  to  this  representation  of  Mr. 
Carter,  (in  case  that  fact  is  Ijrue,  that  the  inhabk- 
ante  of  Virginia*  are  obliged  in  their  carrying  oh 
tbeir  trade,  to  traufl^rt  their  goods  through  anfy 
part  of  the  province  of  Carolina,)  I  am  humbly 
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of  opinion,  that  those  Virginia  traders  will  be  (bj. 
virtue  of  the  general  words  of  this  act),  obliged  to 
take  ont  licences  from  the  commissiooers  of  Charles* 
ton,  and  to  conform  themselves  to  ail.  such  re- 
gulations as  are  prescribed  in  it. 

T  submit  to  your  lordships,  whether  the  difficul- 
ties and  hardships  hereby  imposed*  upon  the  in- 
habitants of  Virginia,  will  not  aoKmnt  to.  a  total 
prohibition  of  their  trade,  with  those  Indians,  who 
are  the  subject  matter  of  thi^  Carolina  law  ;  since 
every  Virginia  trader  will  be  obliged  to  travel  neai? 
five  hundred  miles  out  of  his  way,  in- older  to  ob- 
tain a  Carolina  licence,  for  he  most  be  peraoHally 
present  in  Charleston  to  enter  into  bond,  ece  he 
can  purchase  that  favour :  he  must  come  there  pre* 
cisely  during  the  two  days'  quarterly  sessions  of 
their  commissioners;  and  if  by  sickness,  the  fre- 
quent overflowings  of  rivers,  or  any  other  accident 
in  his  journey,  he  happens  to  miss  that  opportunity, 
he  must  then  wait  three  months  before  he  has 
another ;  and  all  that  while,  himself,  his  servants, 
and  horses,  lying  idle  on  expense,  and  his  goods 
liable  to  perish ;  he  must  find  one  to  be  security 
with  him  in  a  bond  of  three  hundred  pounds  penalr 
ty,  at  a  place  where  he  is  an  entire  stranger ;  he 
must  pay  an  annual  tax  of  twenty-three  poundsi  for 
obtaining  his  licence  and  which  is  still  worse,  he 
is  to  forfeit  his  bond  on  the  least  transgression  of 
laws  not  promulgated  at  the  time  his  bond  is  given, 
but  to  be  made  occasionally,  according  to  the 
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•sovereigD  will  uid  pleasure  of  three^  persons  called 
eommissioners^  vested  with  an  UDlrmited  power  of 
doi^laring  whatever  they  think  fit  to  be  law,  and 

judging  definitively  upon  wliat  they  please  to  call 
a  breach  of  it ;  exposed  to  be  condemned  in  as 
many  sums  of  ten  pounds,  as  complaints  shall  be 
made  against  him,  and  convicted,  up<Mi  the  evidence 
of  an  Indian,,  and  that,  without  the  benefit  of  a 
trial  by  jury. 

rBesides  what  I  have  now  mentioned,  Lmust  beg 
leave  to  observe  to  your  lordships,  that  attempts  of 
the  like  nature  with  this  bill,  have  been  long  the 
occasion  of  disputes  between  the  two  provinces,  for 
as  I  am.iuformed,  in  the  year  1708,  there  was  a 
isompbint  made  by  the  province  of  Virginia,  against 
the  goipeiinment  of  Carolina,  for  seizing  the  mer- 
cbandisaof  several  of  the  Virginia  traders,  and 
compelling  them,  in  an  arbitrary  manner,  to  pay 
a  duty  for  their,  said  goods:  upon  which -com* 
plaint,  the  then  lords  commissioners  of  trade  and 
plantations,  were,  upon  the  6th  of  September, 
1709>  pleased  to  make  a  report  to  her  late  majesty 
in  council,  and  were  therein  of  opinion,,  that  the 
government  of  Carolina  had  no  rightful  power  to 
lay  any  duty  upon  goods  carried  to  those  western 
Indians  by  the  inhabitants  of  Virginia  ;  which  re- 
port of  their  lordships  was  ^afterwards  confirmed 
^by  her  majesty  in  council ;  notwithstanding  which, 
the  government .  of  Carolina  did,  within  about  a 
year  after,  think  fit  to  pass  jan  act,  intitled,  V  an  act 
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to  oblige  those  traders,  that  come  irom  Vuw, 
ginia  to  other  neighboaring  cirioiiiesy  lo  tmde 
With  the  lodiaDs,  or  white  persoaft  living  within 
this  proyince  and  government^  to  come  first  to 
Charleston,  and  take  out  licenoes  to  trade,  and  to 
be  subject  to  the  iike  regulations^  and  to  paj  the 
same  duties  of  import  and  export  with  the  ia* 
habitants  of  this  province  and  goverament,  who 
trade  with  the  Indians,  living  within  the  boalidi  of 
the  same.  By  which  act,  they  did  cftniot  Ihe  sub* 
stance  of  what  is  passed  in  that  which  ia  now  under 
consideration ;  against  which  act,  the  said  then  lords 
commissioners  of  trade  and  plantations,  did  like*> 
wise  make  a  ^.presentation,  that  it  was  not  proper 
to  be  passed  into  law ;  upon  whicb»  by  order  in  coun^ 
cil,  dated  the  8th  day  of  January,  171Sy  the  lords 
proprietors  of  the  province  of  Carolina  wore  com** 
manded  to  take  care  that  the  lasfe^nentioned  act 
should  be  immediately  repealed. 
My  lords. 
The  greatest  difference  that  I  gmi  observe,  be- 
tween this  act  of  1721,  and  that  of  1711,  ih  that  in 
that  of  1711,  the  Virginia  traders  are  expressly 
named,  and  the  duty  openly  and  avowedly  laid 
upon  them;  whereas,  in  this  act  of  I78I9  the  Vir* 
ginians  are  only  comprehended  under  general 
words,  and  not  particularly  mentioned,  for  it  is 
enacted,  that  if  any  person,  or  persons  whatsoever, 
ether  than  such  as  duly  obtain  licences  in  the 
manner  as  in  the  act  particularly  mentioned,  shall 
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•dir^ctly^  9r  indirectly  visit,  frequent,  trade,  traffic,  or 
barter,  with  any  Indian  or  Indians,  in  amity  with  the 
goveAdment  of  Carolina,  all  and  every  such  offender 
aad  offenders,  shall  forfeit  the  sum  of  two  hun- 
dred pounds,  to  be  sued  for,  and  recovered  in  such 
manner  as  in  the  act  is  directed ;  and  the  inhabitants 
of  Virginia,  not  being  able  to  carry  on  their  trade 
without  passing  through  some  of  the  remotest  parts 
<»ftiie  fNTOvince  of  Carolina,  I  am  of  opinion,  that 
they  wfll  be  comprehended  in  the  general  words  oi 
this  kiWiand  will  be  disabled  from,  or,  at  least,  very 
much  disturbed  in,  carrying  on  their  trade,  unless 
tkey*  shall  first  (ander  the  difficulties  I  have  above- 
mtaMptued)  take  out  licences  froiji  the  commis« 
akmera  of  Charleston,  according  to  the  directions 
of  •this  act:  and  if  I  may  in  any  manneir  depend 
Qpoa  saoh  infermation  as  I  have  received  from  the 
agent  of  the  province  of  Virginia,  it  seems  probable 
that  <me  of  the  chief  a!ids  proposed  by  the  framers  of 
this  act  was  to  comprehend  the  Virginia  traders, 
hoping^  that  they  migbt,  by  the  means  of  general 
words,  compass  wh^t  they  had  formefly^  to'  no 
fitirpose,  attempted  in  express  terms. 

I  must  own,  that  what  I  have  now  laid  before  your 
lordriiips,  is  chiefly  founded  upon  such  informatlions 
as  I  have  received  from  the  Virginia  agent,  but  I 
was  iaihMfed  to  give  credit  to  his  accouflts,  becauM, 
what  retptes  to  the  former  reports  made  by  your 
loidshipa'  predecessors,  will  appear  by  books  in  the 
office;  to  all  which  I  would  beg  leave  to  add,  that 
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before  I  thought  it  proper  to  make  a  r^ort  upon 
the  Virginia  informations,  I  sent  word  to  Mr. 
Francis  Young,  (who  is  agent  for  the  province  of 
Carolina)  to  let  him  know  that  the  agent  of  Virgi- 
nia had  lodged  with  me  objections  against  this  act 
being  passed^  in  order  that  he  might  have  an  op* 
portunity  to  lay  before  me  such  reasons  as  he  should 
think  proper  to  urge  on  behalf  of  the  province  of 
Carolina,  and  in  defence  of  this  law.  Bat  he  neirer 
thought  fit  to  lay  before  me,  either  in  writings 
or  otherwise, .  any  considerations,  or  r^asoujs  what- 
soever, for  the  passing  of  the  said  l£(w« 
.  For  these .  reasons,  therefore,  I  wx  humbly  of 
(Opinion,  that  this  act  is  not  proper  to  be  passed 
into  law.  .  •     .- 

I  have  also  perused,  and  considered  the^  several 
other  following  acts,  intitled,  *'  .an  act  ibr  a  xiosk 
joyful  and  just  recognition  of  the  immediate,  laWi« 
ful,  and  undoubted  succession  of  his  most -sacred 
majesty  king  George  to  the  crown  of  Great'  Britain, 
France,  and  Ireland,  of  the  province  of  South  Caro^ 
iina,  and  all  otlier  his  majesty's  dominion^;"  ^Van 
act  for  establishing  the  tranquillity  of  this,  his  ma- 
jesty's, province  of  South  Carolina;"  ^'  an  act  for 
confirming,  and  continuing  the  several  acts  therein 
mentioned^  and  for  collecting  the  arrears  of  taxes, 
and  confirming  judicial  proceedings  in  tbe  courts 
of  law;''  '^an  act  for  preventing  the  spreading 
<x>ntagious  distempers ;"  *^  an  act  for  the  speedy^re- 
cpv^ry  of  small  debts i*  ''  an  act  for  the  better 
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aettling  anid  regiriatiog  the  militia;'*  ^^an  actfor 
e^tabJisbiDg  a  court  of  cbanceny  in  South  Carolina  ;'* 
*^  an  aot  Jfor  maintaining  a  watch,  and  keeping  * 
good  order  jn  Charle^on  ;*'  ^^  an  act  to  alter  the 
bounds  of  St.  George's  parish  ;'*  '^  an  act  against 
exeeAsive  Asbry ;"  *^an  act  to  empower  the  com- 
missioners of  the  high  roads,  &c.  to  alter  the  same 
for  the .  better  con veniency  of  the  inhabitalrts;'^ 
.^  an^aot  for  appointing  agents  to  solicit  aflfairs  in- 
£ngiaiid  ^'*  'Van  act  to  ascertain  the  manner  of 
electing  members  jof  .assembly,  and  to  appoint  who 
'  shall  be  deemed,  capable  of  choosing,  or  being  cho- 
senV.membeis;"  "  an  act  for  establishing- precinct 
aod  coisnty .  courts ;''  '^  an  act  for  ascertaining 
.public  offices, fees,  &c.  ;*  ^^an  act  for  erecting  the 
setlleinent  ofWineau,  in  Craven  county,  into  a 
distinct  parishr^from  Saint  James's  Santee,  in  the 
said  county  -^l  and:'*  an  act  for  repairing  tbe  cause- 
way^ leading  -to  Ashley  river,  ferry,  &c.  and  for 
vestiitg  the  ferry  in  captain  Edmund  Bellinger  :*' 
to  aU  which,  I  have  no  objection  to  their  being 
poBsed  into  law. 

October  25,  17ML  Rich,  West. 

(11.)  Mr.  Wesfs  opinioUy  relating  to  custom-house 
officers  being  concerned  in  trade  and  skipping. 

To  the  right  honorable  the  lords  commissioners 
of  trade  and  plantations.  .  . 

*  My  lords. 

In  obedience  to  your  lordships'  commands,  I 
Jiave  considered  of  the  statute  of  the  fiOtb  ^Henry 
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VI.  chap.  5,  by  whidi  it  is  enacted^  ^  tbat  no 
customer,  kc.  shall  have  a  ship  of  his  own^  uso^ 
.  merchandizey  keep  a  wharf>  or  inn,  or  be  a  feotor ; 
and  I  am  of  opinion^  that  the  si&d  etatate  is  still 
in  force. 

This  statute  was  dmibtless  intended  (as  is  mani- 
fest from  the  nature  of  the  mischief  mentioned  in 
the  preamble^  and  which  was  to  be  remedied  by 
.it)  to  extend  to  all  custom-house  officers  in  gene* 
ral ;  but  as  great  alterations  have  been  made  in 
the  manner  of  collecting  and  managing  the  cus* 
tomsy  since  the  time  of  this  statute's  being  enacted } 
and  as  no  penal  statute  can  by  law  be  extended, 
by  an  equitable  construction,  beyoid  the  express 
words,  I  apprehend,  that  in  c^ae  your  londships 
should  have  any  thoughts  of  making  it  applicable 
to  all  the  custom  officers,  as  they  stand  at  Hm 
time,  it .  will  be  necessain|F  to  bate  a  bill  bronglit 
into  parliament  for  that  purpose. 

Nov.  26, 172a  Hick.  Wsar. 

(13.)  The  report  to  the  bmg^  of  the  attorney  and 
solicitor-general^  Northey  and  Thompson^  on  a  pro* 
posed  charter  to  a  corporate  body^  for  injuring 
ships. 

To  the  king's  most  excellent  majesty. 
May  it  please  your  majesty. 

In  humble  obedience  to  your  majesty*s  com* 
mands  to  us,  by  your  order  in  counetl,  dated  the 
second  day  of  February  last ;  we  haye  considered 
of  the  annexed  petiti<m  of  l^r  Juittus  Beck,  and  tW0 


iKindred  m4  e^^y-tix  ^hen^  in  b^alf  af  |bn»> 
waives,  and  of  soveii«l  inkers,  murofainftts  «ail  Imdon 
9f  Gr«at  Brifnt^  and  Indftod^  If  hereby  |b*jf  refH^ 
(pmt,  tb«t  (1)9  met ehftcUs  aiMi  tpwlarft  9f  year  mt^ 
jesty's  dominionsp  do  fn^qa^ntly  ^untlia  ?ery  ffmt 
lofli^  for  wafit  of  an  laMiporMai  eofapany  of 
iworen^  with  a  joh*  gtoak^  to  mfefco  good  ali 
Mch  lossef  aad  damagw  of  ship*  and  m^robaiidiM% 
at  sea,  at  «koold  be  iamrod  by  khem ;  that  tiw 
e«lahli«biDeot  of  ^imh  a  €Oiii|^aQy,  l>y  your  mi^ 
jeoly's  royal  authority,  will  be  a  very  ^reat  fieoarifey 
wd  enceumgeiiieiit  to  trade  aad  neriyiitiop^  mafofai 
the  mep(ibaM;0  to  make  qaicker  retumm  em^lfsr 
iMre  faMds,  iDcrBBee  the  naoilMr  of  s^men,  ^^al^ 
ly  aagonaat  your  meiesty'*  eurtows^  a^d  pre^ert a 
maay  of  yoor  good  aiitiieetf  and  Iheir  iMiiilMe  fne» 
thai  niiiif  to  wfaieb  they  ate  mw  ^rpoyed,  by  kamg 
aamrei?  in  a  pnvate  eapaeity ;  tbf^  they  beve 
Mtered  iate  »  volMtory  eith«^iptbm  le  ratte  a 
^d^  hr  erectittg  9apb  a  ewnpaay  of  aswnrxii  «a 
B»p^  eAMtaaUy  «)abe  gpod  all  the  lossef  a«wred  by 
theiDi  (which  witt  ia  aowiie  wtedere  with  aay 
other  fierperetioa)>  and  hariiig  a  m^ium  mmi 
attbfCfibed,  for  that  xmrpese,  they  mpst  hqakbly 
pray^  thet  ypar  oi^eaty  will  be  fft^pifmHy  ph^eeed 
tp  grenl  your  royal  letters  p#t0iit^  for  iwirorpenitJiiff 
thMei»  with  eaeh  otheM  as  ihall  aabe^Hbe  therwttt«# 
aad  their  aaooasiors^  to  enaMe  them#  by  a  jeh4 
stock,  u$  aawace  and  eaxry  oa  the  eaid  iiadei> 
taUog,  oodar  faoh  rales  aail  nuiriwtioii^  by  sach 
VOL.  II.  y 
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name,  and  with  such  powers  and  privileges,  for 
•their  bettc^r  government,  as  y^ur  majesty,  in  your 
^great  wisdom,  shall  be  pleased  to  direct, -not  to 
'delude  partfcalar  assurers,  from  jassuring  ships 
and  merchandize,  as  they  now  do. 

•  And  we  have  also  censidered  of  the  annexed  pe« 
tition  oi  sir  Gilbert  Heathcote,  and  three  hundred 
and  sevaaty-five  others,  merchants  and  traders  of 
the  city  of  London,  on  behalf  of  themselves  and 
ethers,  iqerchants  and  traders  of  this  king«foiii; 
whereby  they  represent,  that  for  the  promoting 
and  encouraging  die  trade  of  this  nation,  it  hath 
been* found  absolutely  necessary^  to  make  insurance 
on  ships  and  goods,  at  sea,  and  that  at  as  low  and 
moderate  rates  as  possible,  which  is  :a  very  great 
ease  and  benefit  to  trade;  that  a  number  of  office- 
keepers^  at  the  exchange^  at  London,  who  act  a^ 
brokers*  have,  for  a  great  many  years  past,  made 
14  their  constant  business  to  procure  persons  of  good 
substance  to*  insure  and  underwrite  policies^  by 
whose  means,  the  merchants  have  been  regularly 
served;  that  by  these  means,  at  this  time,  the 
premiums  given,  in  London,  for  insuring  ships  and 
goods,  are  much,  lower  than  in  any  otlier  part  of 
Earope;  and,  therefore,  many  orders  for  insuring 
ift  London  are  sent  from  foreign  parts;  fvhereas, 
fwmerfy,  great  part  of  our  adventures  w^  forced 
to  be  insuped  abraad;  that  to  establish  a  corpo- 
ration for  insurhig  ships  and  merehandiaes,  will- 
be  a  great  disoouirageiMnt  to  the  [Hresent  knoivn 
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method  of  insurance,  without  their  giving  greater 
security  to  the  insured  than  they  now  have ; »  and 
it  may  be  so  managed^  as  entirely  to  fall  info  the  ,' 
corporation,  to  the  great  dlsappbintimentof  the  bold 
trader,  by  undue  preferences,  and  delaying  and 
reAising  to  insure  on  exigences,  when,  ships  are 
missing,  which  frequently  happens,'  and  in  stormy 
weather:  humbly,  therefore,  praying  that  your 
majesty  would  be  graciously  pleased  to  hear-thetn 
by  tiieir  counsel,  to  offer  reasons  against  the  pass- 
ing a  charter,  for  incorporating  a'  number  of  per- 
sons,  for  insuring  ships  and  merchandi2es,  at  sea^ 
And  by  a  third  petition,  hereunto  also  ann^t^^d^ 
the  merchants  of  Bristol  have  desired'  to  be  heard 
by  their  counsel,  against  the  passing  the  said  char^^ 
terj  and  we  have  heard  the  petitioners  for  tb^ 
charter,  and  also  the  petitioners  6f  London  again^ 
the  charter,  by  their  counsel,  none  appearing  for 
the  petitioners  of  the  city  of  firistol.  :  • 

•  And  for  indiieing  your  majesty  to  .iftcJorporate 
the  subscribers,  it  has  been  insisted'  on,>that  the  in- 
suring of  ships  is  for  the  benefit  of  trade;  and 
4hat  insurances  will  be  best  made  by  a  corporation, 
'and  they  will  do  it  at  the  easiest  )^ates;  and,  that  " 
in  a  corporaftion,  the  transaction -for*  an  insurance 
will  be  quicker,  there  being'  otdy  one  subscriber, 
which  will  be  done  at  once  -;  whereas,  by  tile  me- 
thod now  used,  as  is  stated  in  the* petition  agfain^rt 
the  incorporation,  the  office-keepers«are  to  piok  up 
the  insurers  here  and  there,  as  they  can,  which 
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i$km  up  wucb  tima,  imci  19  mconveoieDt ;  and,  that 
|i)e  corporatiiQiit  it  is  probable,  will  be  more  dill* 
pm%  than  single  persons,  the  credit  of  tlie  corpora^ 
lioo  depending  on  it ;  that  there  will  be  fewer 
fuits  upon  policies  than  at  present,  for  as  the  pre* 
lant  insurance  is  made,  every  underwriter  may  try 
his  particular  insurance,  and  in  the  case  of  a  cor* 
fioration  there  can  be  but  que  suit,  and  this  cannot 
\^  a  monopoly,  the  merchants  being  at  liberty  to 
ifisore  with  the  corporation,  or  with  private  per* 
sons,  as  they  shall  think  fit  1  and,  therefore,  it  will 
l^lways  be  the  intere^  of  the  corporation,  to  insure 
gtk  m^oderate  terms ;  a^d  the  incorporating  insurers 
Vill  be  an  ease  to  those  who  insure  with  them, 
for,  that  the  corporation  is  one,  against  whom  the 
9uit  may  be  brought  ^  wherei|S,  if  twenty  or  thirty 
were  to  join  in  a  partnership  to  insure,  every  one 
must  be  named,  in  any  suit  to  be  brought  against 
them ;  that  the  insured  will  have  better  securitQf 
iirom  a  corporation,  than  they  can  have  from  par- 
ticular persons ;  for,  that  a  million  of  money  is  sub- 
scribed by  the  subscribers,  to  be  the  fund  of  the 
9aid  corporation,  whereby  there  will  always  be  a 
fiiod  to  answer  their  policies,  so  that  there  is  no 
p[:obability  of  the  corporation  failing ;  whereas,  ap 
the  present  use  ]Si,many  of  the  insurers  contiaual^ 
foilp  and  there  is  no  deposit  whatsoever  to  secure 
their  inswrtmces.  To  avoid  whidi,  this  corporation 
with  a  fund  is  proposed ;  besides,  the  present  h^ 
ewets,  aver  and  above  the  ten  per  tent,  mentioned 
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in  the  eommon  policies,  to  be  abated^  will  hot  pajr 
without  suit,  ttolesfl  a  further  abattoient  of  wet 
pottuds  per  cent,  be  made ;  whereas^  if  there  were 
a  corporation,  they  durst  not  trifle  or  delay  ag 
private  persons  do,  but  must  immediately  pay  their 
losses,  for  the  credit  of  the  said  company;  and  as 
to  the  difficulty  of  making  a  corporation  to  appear 
to  suits  to  be  brought  against  them,  they  propose, 
that  their  incorporation  sbdl  be  subject  to  be  de* 
termined  by  your  majesty,  if  tbey  do  not  appear 
as  readily  as  private  persons  are  obliged  to  do. 

And,  by  the  affidavits  annexed  to  the  petition 
ioT  the  charter,  John  Emmett  deposes,  that  be  has 
Ibr  several  years  traded  to  Holland  and  Hamburgl^ 
and  hv  not  made  one  insurance  in  Great  Britain, 
being  of  opinion,  that  the  insurers  would  be  safer 
and  chieaper  at  Amsterdam,  and  that  die  same,  or 
the  greatest  part  thereof,  have  been  constantly  made 
there;  and  Rc^rt .Jackson,  of  Amsterdam,  mecu 
chant,  and  Jobn  Gaseoign,  of  Rotterdam,  mer* 
chaiU;,  severally  depose,  that  it  is  frequent  aiid 
customary,  for  merchants  and  others  residing  in 
England,  to  give  orders  to  aoerdiants  in  Hollandy 
to  cause  tnnrance  to  be  made  for  them  there,  and 
that  IJkey  have  frequently  reeaved  sucfa  orders,  and 
done  the  same  accordingly,  and  they  know,  it  to  be 
almost  a  daily  practice  \  and  Robeft  Fletchetf,  of 
London,  merchauit,  deposes,  that  being  lately  in 
Holland,  and  frequently  in  ooavtsriatidn  with  se* 
irerai  UMrchants  therei,  and  ofWu  ^isooimsng  of  a 
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iubsCription  thdn  going  on  at  London,  towards  a 
fund  for  insuring  ships  and  merchandize^  they  very 
much  .approve  of  the  project,  believing,  if  com- 
pJeted,  it.  would  he  a  better  security  for  the  in- 
sured; ifaan  any  method  now  in  practice. 

The  counsel  for  the  petitioners  against  the  in- 
corporation  insisted,  tliat  the  subscription  is  made 
,only  for  the  sake  of  ^tock-jobbing,  and  if  a  cor- 
poration should  be  erected,  there  will  be  another 
stpck  to  transact,  and  upon  the  view  of  the  sub- 
scriljers,  very  much  the  greatest  part  thereof  being 
of  different^tuades  from  the  trade  of  mOrchandizing, 
it  is  evident,  that,  that  is  the  design,  and  that  there 
is  no  reason  to  incorporate  the  said  subscribers, 
unleis&the  utility  and  conveniency  of  the  proposal 
be  self  evident;  tl^t  irisuranceJbf  ships  is  necessary 
for  foreign  trdde ;  and  if  the  present  method  be  not 
found  inconvenient^  there  is  no  reason  to  set  up  a 
-corporation  for '  insuring ;  besides,  that  by  the 
•present  method,  many  families  are  supported,  and 
there  will  be  no  reason  to  destroy  them  without 
, absolute  necessity.  '  All,  or  the  greatest  part  c^tbe 
petitioners  against  the  said  charter,  are  merchants, 
who  are  to  have  the  benefit  of  insurances;  and  there- 
fore, they  insist,  it  is  reasonable  to  believe,  if  such 
corporation  would  be  a  public  benefit,  they  would 
not  oppose  the  same,  anc}  they  als6  insist,  that  the 
nfiethod  of  insurance  is  now  on  as  good  a  foot  as  it 
can  be  put;  that  the  insurance  is  now  lower  here, 
than  in  any  country  in  £urope,  and  fortbat  re^ou, 
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very  many  foreign  merchants  make  their  insurances^ 
here;  that  your  majesty  cannot  make  a  monopoly^ 
by  granting  to  a  corporation  the  sole  power  of  iot 
suring,  exclusive  of  others,  notwithstanding  which, . 
the  granting  such  corporation  will,  in  consequence, 
end  in  a  monopoly ;  for,  if  such  company,  as  de- 
sired, should  be  erected,  having  so  large  a  stocky 
they  will,  in  all  probability,  insure  very  low  at  the 
beginning,  to  bring  people  to  them,  and  thereby 
discourage  the  present  method  of  insuring,  and 
oblige  the  people,  who  are  now  copcerned  therein, 
to  leave  off  all  thoughts  of  insuring,  and  then  the 
company  would  put  such  terms  on  the  insuped,  as 
they  should  think  fit ;  and,  from  the  nature  of  in- 
surances, the  more  places  the  better,  for  if  one  will 
not   insure,  another ^  may ;. but  if  the  present  in? 
jsurers  should  be  suppressed,  and  the  corporation  be 
the  only  place,  they  will  insure  only  on  their  own 
terms,  and  there  will  be  no  other  place  to  apply  to  ; 
and,  as  to  the  objection,  that  the  credit  of  the  cor- 
poration  will  be  concerned,  it  was  answered,  that.a 
corporation  has  no  sense  of  shame,  as  private  per* 
sons  have,  and  will  stand  out  suits  longer  than 
private  persons,  because  richer.  :  Besides,  the  dis- 
patch of  a  corporation  will  not  be  like  that  of 
private  persons,  they  may  act  but  at  certain  hours, 
may  keep  holydays,  and  in.disputable.  cases,  may 
make  references,  and  expect  reports^  lyhich  may 
occasion,  great  delays,. whic^  is  not  practicable  in 
nsurances,  as  now  managed.    And^,  besides,  after 


Hfiity  lliV»  ^tMiMrige^  diMf  nMUir«t^,  if  iliey  should 
iXUbn  iimirt  Obiy  ht  Ibetr  A#fl  i^«s,  it  witl  b«  of 
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gftet:  iiicdaVieMMic^  tb  tnerdidnts ;  And  as  to  the 
ob}^ct¥oni  k¥m  ^ivi,^  ih^h^  often  fail,  it  tiras 
6di^  it  iiBlBMt  be  kUA^e  ipptar,  bbt  tbe  company 
nMy  itejfy  paymenld  in  iDa9«6  of  1  War,  and  it  wonM 
M  ^  infih^  int^ikVenienod  te  trade,  if  thie  tecUiod 
^  iilMimii(H^  ^hottM  ^rOV6  iMpF^etifeaMe ;  tx^sidet, 
io  eaiieb  «f  iilfiBraiicfe6^»  as  b^it  ns6dy  tiie  boiiy, 
Cmm),  aind  ttfoo^  ol^tte  insurers  ^lie  Habte  $  and>  in 
cttMfr  erIeB  ()f  «n  exeeiltiott  against  a  cbm^aay,  it 
Difitl  bio  Very^difieuH  to-lftvi  whete  to  estiseute  the 
Mia« ;  «0d  MrMfer^  that  \kie  cotopany  ciuiBof  M 
^eVenM^  frote  divertinglheir  ttioti^y  to  otlMiir  lUMi 

Tb«y  Also  t)rdduced  several  ito^i^dVaMts }  mA  Mr. 
John  fltetriianl  diedMre^,  that  4%  |>fese«t,  the  beat 
Mtett  iil[Mlk  ttte  etOtmf^  Hisittte,  tMA  VeQr  fe*r  Ea- 
fKtrtiiBeii  iaslir^  Vbikjttii  aM  imtciy  for«i^tirs  ttidte 
lEt^ilr  ihMr«A:ibe9ft«^. 

3^.  Shfepfti^  a^rttreft),  the  itisaraiicte  faere  atie 
%rfteli  T^  easy,  ahd  on  tvettdr  *teiittifs  than  abroad, 
ikiii,  for  Iksrt  reifsoit,  iiiahy  foreigfiek^  ittstrre  here, 
irittd  few  EflgKIAMsiea  abrdiitd. 

Mi*.  If&ytAittm  ded^i^,  UHd;  tittire  is  no  Com. 
pliAnV,  1^  present,  ^f^e  itt^iirattro^  )ieite,  iuid  dke 
MVtiBg  'tfp  Aoairpbi^i^ta  will  iuake  the  presesit  iki> 
jM¥ere!te¥e  <6!F  th^ -iWqtf^Hes  ihto  tiie  ustale  of 
iA^s  iMd  ttMfii'  H^yitgeif,  Wberebjr  drey  ibiqr  the 
b^teir  IcInMrw  tkm  tb  iastipife,  ni^bereby  the  ilrhoTe 
'piufiaA^  Hm  oft  into  ibk  'Wt^lMSott>  SSr.  al(itti$t 


Mr.  Godfrey,  Mr.  Cliester,  Mr.  Harris,  Mr.  Raiu 
€AfSt,  Mr.  Perr^,  and  Mr.  Hinkte,  ttU  agree,  there 
is  no  occasion  for  a  corporation^  but  thai  die  saoat 
will  be  prejudtcial. 

By  the  aflMatitd  of  R<ob«rt  Aston^  James  Meii« 
dee,  and  G.  1*.  Graigier^  annexed  to  the  petition 
agnin^t  Ihe  incorporation^  it  appears,  that  great  itt^ 
siminces  have  been,  from  time  to  time,  made  here 
^M  account  of  foreigners,  on  ships  at  sea,  for  ^etf 
^reat  sams  of  money;   which  inser^aces,  Mr. 
Astbn  deposes,  were  made  at  low  and  easy  ratesv 
and  cheaper  Chan  at  any  other  place.    And,  hie 
further  says,  that  for  the  most  part  he  has  been 
nllewed  by  his  correspondents,  after  the  rate  of  one 
p»  tent,  •and  half  J)^r  cent  for  standing  bonnd  for 
the  insurers,  oter  and  above  the  usnal  aHowamce  of 
hAiper  cent,  for  causing  the  insurance  to  be  nvades 
and^  that  he  never  lost  one  penny,  for  standing 
bound  for  the  insurers :  and  the  said  Jtunes  Men- 
de^  deposes,  that  the  reacson  of  his  orders  from ' 
foreigners  to  insure,  has  been  from  the  lowness  of 
the  premiums  given,  and  for  the  vast  srnns^  that 
are  easily  insured  here,  and  the  greater  faciRty  of 
recoyfetm^  losses  and  averages,  with  less  proof  than 
is  required  in  <nber  places;  and,  that  great  advan- 
tages accrue  to  the  kingdom,  by  foreigners  caus- 
ing theh  insurkntes  to  be  made  here ;  and,  that  the 
business  of  insuring,  is,  at  present,  so  well  done  hi 
London,  and  inimch  great  reputation,  both  at  home 
and  abroad^  that  it  cannot  be  better,  as  he  apprt* 
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he 'ids;  and  bie  verily  b^lieves^tl^at,  if  a  new  office 
of  insurance  [should  be  erected  in, the  inanner  pro* 
posed^  that  he  shall  not  b^  able  to  do  great  part  of  his 
business  of  insurance,  several  orders  being  very  in- 
tricate, and  with. so  many  . conditions,  although 
very  fairand  just,  that,  he  judges  ;a  new  affice  w6uld 
not  accept  them  on  any  terms  ^and,  that  the. in-: 
surers  being  of  value,  he  hath,  frequently jUnder^ 
taken, at  the  requestof  his  cprrespondepts,  to  whom 
their  worth  was  not  so  well  known,  to  make  good 
the  said. policies,  in  case  of  loss,  for  so  low  a  con- 
sideration as  ten  shillings  per  cent,  and  Guigier  de- 
poses the  same.  .    t 

To,  >yhicb,  it  was  replied,  on  behalf,  of  the  peti- 
tioners for  the  corporation,  that,  it  appears,  the 
merchants  are  divided  in  their  opinions  on  this 
matter,  some  being  for,  and  others  against,  the 
corporation ;  and,  that  it  is  plain,  a  company 
would  be  useful  to  the  public,  and  to  trade  ^  for, 
that  the  policies  would  be  sooner  done  by  a  cor- 
poration, than  by  the  several  persons,  who  now 
underwrite  policies ;  and,  that  the  security  would 
be  better ;  and,  it  is  plain^  that  the  present  offices 
may  go  on  as  well  as  the  corporation ;  and,  where 
insurances  are  cheapest,  there  will  be  the  most  cus- 
tom ;  and,  if  the  company  should  insist  on  unreason- 
able deduction'^  or  delays,  no  person  will  insure 
with  them ;  and;  that  it  is  plain,  if  the  grant  will 
jDot  make  a  monopoly,  the  consequence  will  not 
make  it  so ;  and,  if  a  corporation  be  erected^  t  will 
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be  the  interest  of  foreigners  to  insure  with  them, 
whereby,  they  will  save  the  premium  for  insuring ' 
the  insurers :  and  they  produced  sir  Justus  Beck, 
who  declared  his  opinion,  that  all  foreign  insurances 
would  be  made  with  the  company ;  and,  that  about 
three  years  since,  many  English  insured  at  Ham* 
bro,  as  judging  it  more  secure;  and,  sir  John  Wil- 
liams declared,  he  thought  the  corporation  would 
be  of  advantage  to  trade;  and,  Mr.  Clarke  declared, 
he  thought  the  corporation  would  be  for  the  bene* 
fit  of  trade,  for,  that  thereby,  there  would  be  one 
place  more  to  insure  at,  than  now  there  is ;  and, 
there  would  be  great  security  from  such  a  company, 
whereas,  there  are  frequently  great  losses  by  priv^'te 
insurers. 

On  the  whole  matter,  it  is  agreed  on  all  sides, 
that  the  insuring  of  ships,  is  of  absolute  necessity, 
for  the  carrying  on  of  foreign  trade;  and,  that  the 
same  has  been  always  managed,  in  the  method  the 
same  is  now  in ;  and,  it  has  not  been  made  out, 
that  there  is  any  corporation,  in  Europe,  for  insuring 
ships;  that  the  want  of  a  good  method  of  insuring 
will  be  very  fatal  to  trade ;  and  we  are  hunibly  of 
opinion,  that,  the  making  an  experiment  in  a 
thing  of  this  nature,  if  it  should  prove  amiss,  would 
be  of  the  utmost  consequence  to  the  trade  of  this 
nation,  and,  that  it  so  highly  concerns  trade  and 
commerce,  that  it  will  be  proper  for  the  consider- 
jBition  of  the  parliament ;  and,  therefore,  we  cannot 
advise  the  erecting  a  corporation,  for  the  insuring 
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ships  and  goods^  at  sea^  against  which,  there  are  ao 
many  great  objections,  especially  the  method  now 
uied,  being  approved  of  both  at  home,  and  abroad ; 
and,  we  are  not  able  to  determine  of  what  conse* 
quence  the'  erecting  of  another  corporation,  in 
London,  with  a  stock  of  a  million  of  money,  may 
be  to  the  public 

The  petitioners  for  the  corporatipn,  have  laid  b6* 
fore  us,  several  heads  for  a  charter,  if  your  majesty 
shall  be  graciously  pfeased  to  grant  the  same ;  but 
the  same  not  having  been  referred  to  us,  and  the 
opponents  opposing  a  charter  in  general,  they  did 
dedine  entering  into  the  consideration  thereof;  and, 
therefore,  we  have  not  presumed  to  lay  the  same 
before  your  majesty. 

March  ]«M,  1717.  Epw.  Northby^ 

Wm.  Thompsok. 

(IS.)  TJte  opinum  of  the  attorney-generaly  Lmmx^ 
^n  the  king's  pawef*  to  grmt  a  patemt,far  making 
black  pepper  white. 

To  the  king's  most  excellent  majesty. 

The  .humble  petition  of  William  Crouch,  of 
London,  merchant,  and  James  Whiston,  of  Loui- 
doTQ,  broker,  shewetb. 

That  your  petitioners  have  lately,  with  great  isi- 
dttstry  and  charge,  fimnd  out  and  discovered  a 
new  invention  of  making  black  pepper  white,  and 
merchantahle,  which  may  prove  of  extraordinary 
be»^  and  advantage  to  your  mi^ty's  trading 
subjects. 
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Forasmuch,  therefore,  and  for  that  it  was  nevec 
known  or  done  by  any  before  within  these  your  ma* 
jesty's  kingdoms^  your  petitioners  humbly  pray, 
your  majesty  would  be  graciously  pleased  to  grant 
them  a  patent  lor  the  sole  use  of  the  said  invention, 
during  the  space  of  fourteen  years^  according  ko  the 
statute  in  that  case  provided :  and  they  shall  pray,  &c. 
At  the  court  at  Newmarket,  Septembers  8,  1680. 
His  Migesty  is  graciously  pleased  to  refer  the  con- 
sideration of  this  petition  to  Mr.  Attorney  or  Mr, 
Solic  tor^general,  to  report  what  his  majesty  may 
^  fitly  do  in  i%,  for  the  petitioner's  gratification  s 
whereupon,  his  miyesty  will  declare  his  future  plea- 
sure« 

SUKPERLA^D. 

May  it  please  your  m^esty. 

I  humbly  conceive  your  majesty  may  (if  so  gra- 
ciously pleased)  grant  such  patent  as  is  desired, 
if  the  same  be  a  new  invention ;  but  before  it  h) 
done,  I  humbly  think  it  advisable^  that  the  mer- 
chants might  be  heard  as  to  what  inconvenience 
may  thence  arise  to  the  pepper  trade,  which  is 
very  considerable. 

October  12,^  1680.  Crbswell  LsYiifs. 

IV.  (1.)  Tke  attorney-general  Northey's  opinion 
^nfo  eign  coinsm 

To  the  right  hoa«  the  lords  commissioners  for 
trade  and  plantations. 

May  it  please  your  lordships. 

In  obedience  to  youf  lordships'  command^  sig-, 
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nified  to  me  by  Mr.  Popple,  jun.  your  secretary, 
I  have  considered  of  the  enclosed  papers  ttien- 
tioned  in  the  annexed  letter,  and  do  humbly  eer- 
tify  your  lordships,  that  the  value  of  the.  fbreiga 
coins  is  well  established,  by  her  majesty's  proclama- 
tion ;  and  the  tender  of  the  same,  according  to  - 
those  values,  is  a  legal  tender,  and  every  body  is 
bound  to  take  them  at  those  values ;  but  if  any 
person  (as  the  persons  complained  of  do)  will  ac- 
cept them  at  greater  values,  I  do  not  know,  that  it 
is  any  offence,  being  to  the  prejudice  of  the  re- 
ceiver, none  being  obliged  to  take  them  in  pay-* 
ment  from  him  at  more  than  they  are  settled  at  by 
the  proclamation.  *  This  mischief  we  laboured  un- 
der here,  in  England,  till  by  the  act  of  the  6th 
and  7th  William,  it  was  made  an  oflence  to  take 
broad  money  at  more  than  it  was  current  for,  and 
I  am  apprehensive  this  mischief  will  not  be  re- 
inedied  without  ari  act  of  parliament  made  here, 
to  lay  a  penalty  on  all  persons  in  the  plantations, 

who  shall  there  receive  the  coin  at  other  values 

• 

than  they  are  directed  to  be  current  at;  by  the  pro- 
clamation. If  the  proprietary  governments  make 
laws  to  give  those  coins  a- currency  beyotid  the 
proclamation,  I  am  of  opinion  they  are  guilty  of  a 
high  misdemeanour,  and  their  charters,  or  at  the 
least  the. power  of  making'  laws,  may  be  seized 
into  her  majesty *s  hands  by  quo  wofranto,  ta  be 
brought  against  them ;  but  the  acts  of  particular 
persons^  as  I  take  this  practice  cotoplained  of 
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to  be,  will  not  prejudice  the  charters  or  corpora-^ 
tions. 

Oct.   19,  1705,  EdW.  NORTHEY. 

1 

Eighthly.— -Qf  the  law  of  nations^  xvhich^  muUi- 
farious  as  it  is,  may j  for  the  present  purpose,  be  con^ 
sidered  under  two  heads ; .  1 .  Of  treaties  with  powers, 
and  the  breaches  thereqf;  2.   Of  the  effects  arising 
from  the  independence  of  the  United  Slates. 
:   (1 .)  l^he  opinion  of  sir  Leotine  Jenkins,  on  captain 
Cookers  case. 
'  May  it  please  your  majesty. 

,  Upon  the  view  that  I  have  had  of  captain  Cook's 
proceedings  in  the  court  of  Spain,  and  particularly 
of  the  two  commissioners,  or  sentences  given  by 
the  queen  regent,  it  is  my  humble  opinion,  that 
captain  Cook  must  prosecute  the  effect  of  those 
two  sentences  at  the  Havannah,  and  must  affect 
the  ministers  of  justice  there  with  a  denial  to  exe-* 
cute  the  queen^s  commissions,  or  else  with  such 
delays  as  amount  to  a  flat  denial,  before  that. his 
cause  be  ripe  for  the  granting  of  reprisals. 
\  It  is  true  his  case  is  sad,  and  it  may  be  as  true 
that  these  sentences  were  given  not  with  any  in- 
tention to  reoiedy  him,  but  as  an  amusement  only, 
and  with  a  design  to  put  him  off.  This  seems  to 
be  the  jiidgment  of  sir  William  Godolphin,  your 
majesty's  ambassador  upon  the  place,  which  as  it 
is  a  matter  of  state,  and  an  account  how  the  mini- 
stry there  governs  itself  towards  your  majesty  in 
this  juncture,  I  shall  not  presume  to  offer  any 
thing  to  your  majesty  as  to  the  state  part  of  it; 
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but  as  to  the  matter  of  law^  in  this  case,  I  do  hum* 
biy  lay  it  as  a  ground,  that  reprisals  will  not  he, 
where  there  is  neither  denial  of  justice^  nor  a  delay 
of  it»  amounting  to  a  denial 

In  this  case,  it  cannot  be  said^  there  is  a  denial, 
in  regard,  that  here  is  an  entire  satisfaction  awarded 
in  the  queen's  commissions,  with  circumstanoes  of 
seeming  favour,  all  appeals  being  absolutely  fi>r* 
bid,  and  all  necessary  power  for  the  due  execution 
of  them  being  given  to  the  proper  officer ;  nor  yet 
do  the  delays  suffered,  in  Spain,  amount  to  a  denial 
of  justice,  for  though  the  attendance  there  was  for 
nine  whole  months,  yet  a  judgment  being  sued  lor, 
and  at  last  given,  that  delay  cannot  be  said  to 
amount  to  a  denial  of  justice. 

It  is  true,  and  a  great  misdiief^  that  the  parlaes 
wronged  are  sent  to  the  Havannah  to  have  repara^ 
.tion  done  them;  yet,  1  must  confess,  I  cannot 
understand  how  it  could  have  been  otherwise  or- 
dered in  this  case ;  and  if  a  spoil  were  committed 
upon  Spaniards,  by  your  majesty's  sul^^ects  of  Scot^ 
land,  or  Ireland,  upon  either  of  those  coasts,  and 
that  the  wrong  doers  were  there,  1  know  not  how 
such  Spaniards  complaining  here  could  refuse  to  go 
(when  your  majesty  should  direct  it)  to  seek  and 
receive  their  remedy,  and  the  execution  of  your 
majesty's  award  and  pleasure,  from  the  justice  of 
the  place,  where  the  injury  was  done*. 

It  is  said,  indeed,  in  captsun  Cook's  memorial^ 
that  Francisco  Lopez  de  Andrade,  one  of  the 
sppilers,  and  others  of  them,  were  in  Spain. 
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the  captain  was  there ;  though  this  be  true,  yet  it 
will  be  very  obvious  to  the  Spaniards  to  reply^  that 
captain  Cook  did  not  sue  out  any  process  against 
him,  and  if  he  had,  that  the  said  Lopez  should  not 
have  been  sheltered  from  the  public  justice.  Thus 
it  may  be  thrown  on  Captain  Cook,  to  shew  tiiat 
he  hath  begun  any  prosecution,  civil  or  criminal^ 
against  Lopez,  and  that  justice  was  denied  him, 
else  his  complaint,  that  he  is  not  like  to  meet  with 
Lopez,  at  the  Havannah,  will  signify  little,  to  make 
that  circumstance  a  denial  of  justice.     . 

That  which  may  seem  hardest  in  cs^tain  Cook's 
case  is,  that  he  is  sent  to  Havannah,  to  those 
who  have  already  flatly  denied  him  justice,  and 
that,  though  they  should  be  prevailed  with,  to  pro- 
ceed to  execute  the  queen's  commissions,  yet  that 
they  will  require  a  new  liquidation,  and  fre^h  proofs 
of  the  losses  and  damages* 

To  this  they  will  answer^  in  Spain,  first,  that 
those  of  the  Havannah  are  now  no  judges,  on  the 
merits  of  the  cause,  but  ministers  only,  to  procure 
the  reparation,  that  the  queen  hath  awarded.  As  to 
the  new  liquidation,  they  will  say,  that  they  must 
be  allowed  to  govern  themselves,  according  to  their 
own  laws,  and  forms,  in  the  manner  of  proceedingi 

They  will. farther  confess,  that  the  proofs  made 
in  the  admiralty  here  would  have  been  sufficient  to 
have  grounded  reprisals  upon,  had  these  sen* 
tences',  for  satisfaction,  been  dienied  himi  because 
the  whole  matter  must  then^  have  been  taken  pro 
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confessOy  and  the  frutn  in  proof  must  ha?e  been  ihe 
sum,  for  the  levying  of  which  the  lettert  of  reprt- 
mIs  must  hare  been  granted  und  limited;  for  ^ all 
reprisals  must  be  limited  to  a  certain  sum.  But  the 
queen  haying  not  condemned  the  wrong  doers  in 
i^e  sum  demanded,  and  deposed '  to  in  the  admi- 
^ty  here,  the  law  there  (if  I  misttake  it  not)  attpws 
•the  defendant  being  seised  and  e^cecuted  upon, 
-to  bring  the  plaintiff  to  a  new  liquidation. 

One,  n^ischief  more  there  is  in  this  case :  th(c 
wrong  doers  may  prove  insolvent,  or  be  dead  by 
ibis  time,  or  else  get  out  of  the  teach  of  the  ju^ice 
tffthe  Havannah ;  but  these  are  accidents,  for  which 
it  ean  hardly  b^  made  out,  that  the  crown  of  Spain 
is  accountable^  in  case  the  courts  of  justice  are 
^dierwise  alwajrs  <^b;  for  these  casualties  are 
vnch  as  do  frequently  intervene  in  all  the  govern- 
ments in  the  world,  and  wliere  men  becomte  hisol- 
irent,  or  cannot  1>e  met  wi^,  4here  is^o  remedy, 
ttiougb  the  government  itself  be  never  so  tieariy 
concerned  etther  in  ito  dWn  revaufe,  or  in  the  "exe* 
^tiouof  public  justice. 

Aiir^lihese  misohiefs  put  together,  give  htsi  '\\\At 
prospect,  w  hopes,  to  captain  Cocfc-ictf^eal  'repara- 
tion, fA  tliey  asre  M)t  (as  I  humbly  eoacetve^)  of 
that  nMdivs'as  to  ^oeeuse*  or  ^^ispente  wiMi  bfan,  if 
he  preteods  to  reprlMis,  from  using  at^me  aits  and 
diligence  po(»sible^  ta  demand  emd  prosecute  the 
eseettioQ  of  bis  seAtenees  at  4^  Nhvannah  ;  4br 
tell  he  tiath  used  ail  the  wManeeSi  ttnd  dfligenee. 
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that  any  subject  of  Spftih  would  be  obfiged  to,  ih' 
hi^  case.  He  will  not  (as  I  humbly  concek^)  be  suffi- 
cieAtly  founded,  to  obtain  yonr  majesty's  tetters  of 
i^eprtsds. 

'  This  run  liHIl  be  extremdy  tddious,  efcargeaUe, 
md  uncertain  in  the  success,  yet  I  can  think  but 
^  one  irey  to  prevent  it,  it  is,  may  M  please  your  ^ 
niaje^,  by  calling  on  %h^  government  of^pain  to 
nominate  certain  commissioners,  on  each  side, 
ihat  i^aH  hear  and  determine  this,  «id  all  othet 
differences  arising  from  depredations  at  sea. 

The  third  article  of  the  treaty  of  Madrid  doth 
expressly  mention,  and,  in  a  manner,  suppose  a 
€onstitttti<M)  of,  and  lecourse  to  such  commission- 
ers, in  order  to  prevent  the  harsh  remedy  of  re- 
prisals. This  would  be  much  the  Sorter  way, 
hnt  it  would  bring  on  such  reckonkigs  of  the 
same  kind,  that  they,  at  Madrid,  do  threaten  to 
charge  upon  your  majesty's  subjects ;  however,  1 
iiumbly  take  leave,  to  mentton  it,  because  the 
^een  regent  having  giveii  two  sentences,  or  com- 
missions, that  have  the  countenance  of  an  entire 
«aili«foolion  (for  %o  jtbey  are  worded),  it  wlU  -be  a 
v«ryhMd  matter 'for  a, stranger,  as  captain  Cook4#, 
act  4o  make  one  fake  step,  but  to  bring  it  aboift, 
IB  hi^  prosecution,  as  to  alfeet^he  justice  of  Spain 
Willi 'these  wiMbl  dcday^,  as  may  be  fit.for  jrour  ma^ 
JMty  to  graot  reprisids  upon  %  apd  I  mention  ttiis 
tbe  rather,  iu  tli^t  this  way  qftMaJingi  by  commia* 
sionora^  1m  4iopredat40M,  I  #nii  to  hav#  beaa  the 
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.  usual  course^  between  queen  IQizabeth,  ancT  her 
neighbours. 
^  One  word  more.  I  humbly  crave  leave  to  inti*' 

.mate^  that  the  treaty  of  America  does  require  a 
further  elucidation  and  adjustment^  by  consent  be<« 
tween  your  piajesty  and  that  crown ;  for  it  i^pears 
by  the  judgmentsr  of  the.  queen,  in  the  mattejr  ef 
thq  C!ampech£  wood,  and  otber  matters  therein 
touched,  that  they  in  .Spain  are  beforehand*  with 
your  majesty,  and  do,  by  their  scedulas  reulest  affix 
a  new  interpretation  upon  the  treaty,  in  declaring 
what  shall  be  private,  or  not  private,  prize,. or  not 
prij^e,  without  communicating,  it  seems,  with  your 
majesty,  and  without  any  jjublication,  that  may 
reach  ^our  majesty's  subjects. 

Oct.  8,  1675.  '   I-  Jenkins. 

I.  (1.)  The  opinion  of  doctors  Exton^  and  Lhjid, 
haw  breakers  of  treaties  are  to  be  punished^  inJEng* 
land. 

We  have^  in  obedience  to  your  lordships*  comr 
mands,  considered  the  quare  referred  to  us,  vis* 
whether  the  king  of  England^  having  made  alliance 
by  treaty  and  league  with  any  foreign  potentate, 
and  therein  agreeing  to  punish,  with  extreme 
rigour,  such  as,  by  colour  of  commissions  from 
enemies  to  the  said  allies,  shall  take  arms  against 
.the  king's  peace  and  treaties  proclaimed,  and 
spoil  the  king's  allies^  be  not  a  levying  of  war 
4igainst  the  king,  and  punishable  by  death  s  or  what 
crim^  it  is,  and  how  punishable  ?  It  is  our  humble 
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opinion^  th^t  thia  is  not  a  lerjing  war  against  the 
king,  nor  by  the  law  of  the  land  punishable  with 
death:  it  is  a  crime, against  his  majesty's  treaties* 
of  peace,  and  the  strict  proclamations  h6  hath  been 
pleased  t6  set  forth,  to  enjoin  the  due  observance 
of  themiti  it  is  also  an  offence  against  the  law  of 
nations,  and  by  the  civil  law  it  is  crimen  la$(B  ma^ 
Jesiatis;  but,  by  the  law  of  England,  we  conceive  ' 
it  to  *be  no  more  than  a  confederacy  against  his 
majesty's  crown  and  dignity,  and  by  the  statute 
for  the  trial  of  piracy,  the  «8th  Henry  VIIl/c,  15. 
pmiisfaable  only  by  fine  and  imprisonment,  and 

l^re  is  an  offender  in  the  like  kind  now  in  the 

» 

Marshalsea,  who  hath  accordingly  been  so  pu- 
nished. 

Nov.  §9, 1677.  Thos.  Ezton. 

Rich.  Lloyd. 

(2.)  The  apimon  of  the  same  cioiiians^  on  the  qf- 
Jence  qf  accepting  commissions  to  cruize  against  the 
hinges  allies. 

At  the  committee  of  trade  and  (Jantations,  in 
the  covnci]  chamber  at  Whitehall,  Tuesday,  tht 
ISth  of  November,  1677,  present, 
Lokl  Privy  Seal.  Lord  Faulconbridge. 

Marquis  of  Worcester.     Mr.  Sec.  Coventry. 
Ead  of  Craven.  .  Mr.  Sec.  Williamson. 

Mr.  Chancellor  of  the  Exchequer. 

It  is  our  humble  opinion  that  this  is  not  levy- 
ing a.  war  agaiast  the  king,  (namely,  taking  a 
jcoomiissioii  from  a  foreign  power,  to  cruize  as  a 
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privateer  against  the  king's  allies^)  nor  by  the  law  of 
tii6  lai^^  puniiihable  by  death ;  it  is  a  crime  against 
his  msQesty's  treaties  of  peace,  a^d  the  strict  pro* 
olamations  4ie  has  been  [^leased  to  set  forth  to  en- 
join the  due  observance  of  them^     It  is  also  an 

■ 

dSiNie^  agaiMk  the  law  of  nations^  and  by  tbe  civil 
law  it  is  crimen  1<B9<b  nu^t&tis;  but  by  the  law  ctf 
England^  we  cbneeive  it  to  be  tio  more  than  a  coo^ 
fed^racy  against  his  wigesty's  ^rown  and  dignity^ 
and  by  th<^  statute  for  the  trial  of  piracy^  tbe  98tb 
Henry  yill.  cap«  15.  punishable  only  by  fine  anii 
ilnpr ismmvent ;  uid  there  i#  nxt  ofiRsndenr  in  tbe 
Mlrsblilsea>  tvlio  huth  accordis^y  be^i  #o  pou 
nished. 

Ncfb.  31,1 677.  Thos.  £xTOi|4 

(3»)  The  QpinMn  rf  the  advocate^general,  Cooke^ 
on  fn0hing^  repriMls  up&n  BiMUgal^  m  1 709; 

To  the  rigbt  honorable  tbe  lords  coamiissioiiers 
for  trade  and  plantations. 
My  lord* 

In  obedieftte  to  yotif  lordabt{>9'  eonUoMnds,  1 
have  perused  and  ooesidei^  the  etaclos^  }ia|lerf 
relating  %o  Hbr  petition  of  sir  Williakn  HedgM,  ami 
am  hunybly  of  o{)inimi,  ibat  the  oeMfiseation  of  hlf 
effects^  by  the  king  of  iVrtugal,  as  tberehi  sialfd^ 
is  a  manifest  mlatidn  of  the  lilw  of  ttatiote* 

iick*  majesty  h^vteg  drcody  beew  gradoiily 
pkeasodto  interpose  on  tf^t  bettaKtsf  Ite  pelrifti^nefy 
I  WMid  huKhbly  pi^ofme  thw  furtfaer  lAedwit  to  be 
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pursoedL  wheo,  Jbr  stacte  reMOiii>it  may  be  thought 
the  most  proper  juncture* 

IsL'That  her  majesty  be  pleased  to  refer  to  the 
court  of  admindt/i  the  Iiq/aid^^tiou  of  the  damagei 
sustained  by  the  petitiooer,  and  to  certify  the  samet 
to  her  msyjesty,  and  that  intimation  thereof  be 
gi?ea  to  the  king  of  Portug^'s  mim3ter»  that  he 
may,  if  he  ^hall  think  fit^  intervenes  whilst  that  ce* 
port  is  under  consideration* 

Sd.  That  her  m^esty  shonU  be  graciously  pleas* 
edr  by  her  royal  letter  to  the  king  of  Portugal^ 
peremptorily  to  demand  restitution  of  the  liquid 
damages,  within  a  competent  time,  to  be  therein 
prefixed* 

3^  That  if,  within  the  time  limited,  such  restitu^* 
tiou;  he  not  made,  her  mi^esty  be  then  graciously 
pleaded  to  empower  the  petitioner  to  seiee  any 
merchandize,  or  other  effects  of  the  king,  or  of  his 
subjects^  whei^soever  the  same  may  be  found, 
until  be  shall  be  jjastly  satisfied  not  only  for  the  li* 
quid  damages  he  has  sustained,  but  also  for  all  ne* 
jceasary  expeiises  made  in  the  recovery  thereof 
witli  provifo,.  that  the  pebitioqer  be  obliged  to  give 
an  acQount  or  his  proceedings,  by  virtue  of  such 
power. 
Ihctoni'  QnnmoM,  SefiL  22, 1709.     J.  Cooks. 

(4.)  The  apfkiion  rf  tha  att(kmejf  anA  solicitor^ 
gemral,  Northq/^  as^d  Eayrncnd,  upon  the  petition  ^ 
^everai  merohtfnt^,  whose  sh^  ht^d  ieef$^  t(^cen  bgf  the 
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May  it  please  your  most  excellent  majesty. 
In  humble  obedience  to  your  majesty's  com* 
mands,  signified  to  us  and  sir  Nathaniel  Uoyd, 
your  majesty's  advocate-general,  by  Mr.  Secretary 
St:  John,  we  have,  in  the  absence  of  sir  Nathaniel 
Lloyd,  who  is  now  at  Cambridge,' considered  of 
the  several  petitions  of  George  Wegg,  of  Col- 
chester, merchant^  and  of  Jonas  Alberg,  of  Lon- 
don,  merchant,  and  Charles  Keen  and  Robert  Aw- 
borne,  merchants,  of  King's  Lynn,  setting  fortb^ 
that  the  Danes  have  taken  several  ships,  bound 
from  Sweden' to  Great  Britain,  on  the  petitioner's 
accounts,  praying  your  majesty  to  afford  them 
your  royal  protection,  and  countenance,  in  recover- 
ing the  same,  by  directing  your,  majesty's  envoy, 
in  Denmark,  to  reclaim  the  same,  or  by  assisting 
them  in  their  claim ;  and  we  do  most  humbly  cer- 
tify your  majesty,  that  the  said  ships  and  goods 
being  taken  by  the  Danes,  as,  and  insisted  on  to 
bci  lawful  prize,  the  petitioners  must  make  their 
claims,  and  prove  their  respective  titles  to  the 
same,  in  the  court  of  admiralty,  in  Denmark,  in 
order  to  prevent  a  condemnation,  and  to  ob- 
tain a  restitution  thereof;  and  we  are  humbly 
of  opinion,  that  it  will  be  reasonable  and  just 
for  your  majesty,  to  direct  your  majesty *s  mi- 
nisttr,  at  Copenhagen,  to  assist  the  petitioners 
in  their  just  claims,  and  if,  after  their  titles  to  the 
ships,  and  goods,  shall  be  duly  proved  to  be  belong* 
ipg  to  your  majesty's  subjects,  and  not  to  be  lair 
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All  prizes,  and  justice  shall  be  denied  them,  in  the 
courti>  of  admiralty,  and  the  courts  of  appeal  there^ 
if  any  such  be,  your  majesty  may  then  demand 
satisfaction,  for  your  said  subjects,  from  the  crown 
of  Denmark;  and  if  justice  be  not  then  done  them, 
the  petitioners  may  properly  apply  to  your  ma- 
jesty for  letters  of  marque  and  reprisal,  to  be 
granted  them  against  the  subjects  of  Denmark, 
it  being  made  appear  to  your  majesty,  that  your 
subjects  have  been  denied  justice,  in  Denmark. 

Sept.  7,  17n*  Edw.  Northet. 

RoBT.  Raymond. 

(5.)  The  report  tif  several  civilians  on  the  seizure 
ef  British  vessels,  by  the  Spaniards,  in  the  fVest  IH" 
dies. 
Sir. 

Having  perused  Mr.  Pullein's  letter  from  Ber- 
muda, January  *,  1703-4,  with  the  affidavits  of 
Samuel  Sherlock  and  Samuel  Smith,  as  also  of 
Francis  Jones  and  John  Williams,  we  humbly  are 
of  opinion,  that  in  case  the  lords  commissioners  for 
trade  and  plantations  think  those  informations  to 
be  true,  that  then  the  only  and  proper  way,  for  re- 
lief, wiH  be,  upon  a  representation  of  this  matter  to 
the  minister  for  Spain,  residing  here,  and  likewise 
by  her  majesty's  minister,  at  the  court  of  Madrid, 
to  demand  reparation  and  redress  of  those  prac- 
tices complained  of,  which  seem  very  prejudicial 
'to,  and  destructive  of,  the  trade  of  her  majesty *s 
^ubjetcts  in  those  parts  s  and  that  herein  no  time 
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vention  with  Denmark^  relating  to  oaturalizatioD, 
and  making  freemen  and  burgesses,  great  frauds 
will  be  committed  under .  colourable  passportSi 
which  may  be  introductive  of  disputes  and  much 
trouble. 

The  Swedes,  by  the  treaty  in  1661,  are  pro- 
hibited carrying  provisions  to  the  enemies ;  but,  by 
this  project,  the  king  of  Prussia  is  to  be  authorized 
to  do  it.  But  if  it  should  be  thought  reasonable  to 
lay  him  under  a  restraint,  in  order  to  prevent  dis- 
putes, about  the  meaning  of  the  word  conieatus^  or 
provisions,  it  should  be  declared  what  species  of 
provisions  should  be  deemed  contraband* 

It  can  be  of  no  service  to  us  to  extend,  by  treaty, 
the  king  of  Prussia's  liberty  of  navigation  and  com- 
merce to  all  the  seas  over  the  world,  and  particu- 
larly to  tliose  of  Asia  and  Africa  ^  but  possibly  the 
king  of  Prussia  has  a  view  of  making  some  settle- 
ment, or  establishing  an  India  company,  for  he 
would  not,  I  conceive^  under  the  15th  article  of 
the  project,  be  enabled  to  trade  to  our  settlements, 
or  traffic  otherwise  than  has  been  there  practised  by 
him;. and  it  is  observable,  that  though  by  the  5th 
artide  of  the  treaty,  in  1661,  the  confederates  are. 
npt  to  furnish  any  aid  or  supply  to  the  enemies  of 
the  other,  yet,  by  the  9th,  article  of  the  project,  the 
contracting  parties  are  to  stipulate,  not  to.  succour 
the  enemies  of  the  other  by  sea  only,  and  if  any 
of  our  allies,  whom  we  are  engaged  to  supply  with 
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our  natural  sea  force,  should  be  at  war  with  him, 
the  complying  with  that  objection  ibay,  perhaps^ 
^e  deemed  a  contravention  of  this  treaty. 

The  1 1th  and  Idth  articles  of  the  project  ought 
to  be  altered,  for  though  they  be  shnilar  to  the 
13th  and  14th  articles  of  the  treaty,  in  1661,  yet 
that  part  of  them,  relating  to  the  punishment 
therein,  stipulated  to  be  inflicted  on  transgressors^ 
ought  not  to  stand;  as,  J  conceive,  his  majesty  can- 
not, by  any  treaty,  make  his  subjects '  liable  to 
other  punishments,  than  what  the  laws  of  thi^ 
kingdom  do,  and  that  is,  costs  and  damages,  for  the 
ojffence,  to  be  recovered  in  the  admiralty  court. 

With  these  observations,  I  have  taken  the  liberty 
to  send  their  lordships  a  copy  of  the  instractions, 
which  were  given  to  privateers  in  1702,  drawn 
pursuant  to  the  treaty  with  Sweden  in  1661,  and 
the  convention  with  Denmark  in  1691;  to  which 
is  annexed,  the. forms  of  the  oaths  and  passports, 
as  they  may,  probably,  be  useful  in  the  con- 
stderatioir  of  the  project  for  the  treaty  proposed. 

Ed.  Simpson. 
Doctor^  Commons^  June  14,  175&  * 

(70  The  adoocatC'generaly  Dr.  Paul,  on  the  mer- 
chants  of  Minorca  trading  with  Algiers. 

To  the  right  honorable  the  lords  commissioners 
'or  trade  and  plantations. 

May  it  please  your  lordships. 

In  obedience  to  your  lordships'  commands,  sig- 
nified to  me  by  Thomas  Hall,  esq.  referring  to  me 
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,ti  report  of  several  merchaants  ^Ptnt  M^ktm^  r^ 
ktiftg  to  tke  trade  to  tbe  kngiilQm  ^  fpvtcrmnat 
of  Algiers,  which  has  bew  mbmiU^  to  ImiteiiaBt- 
general  Blakeney,  ilise  iJeittenAot-govefnor  of  Mi* 
noroa,  containtfi^  tbe  detttimeisto  of  Ahoie  oiero 
chants,  ivitsii  regard  to  the  trade,  .lietifroen- testate 
of  Algiers  fnid  that  idaoid,  and  to  wlutt  anght  be 
aM»t  advaotageous  to  his  majesty's  suibfeets  in  giti^ 
neral,  trading  to  ibe  Med iternaoean;  which  having 
been  laid  before  their  excellenctes  the  iopds  jus.* 
tices,  and  by  them  nefeired  tp  your  lordshipa,  &r 
your  consideraiioii  and  ceport,  how  fiir  the  request 
of  diose  merchants  may  he  GMQ{»lted  wskh^  agnea*^ 
aide  to  the  maritiine  law  i  and  it  being  your  lard* 
^.ships'  direction  to  me,  that  I  should  mpoit  xny 
Immhle  optnioo,  immediately,  (the  affair  admitting 
no  delay)  how  far  the  majtera  cootatned  in  thf 
said  report  are  consistent  with  the  marjiime  law: 
J  humbly  certify  your  lordships^  that  J  oaaceive 
the  several  propositions  and  regtilatiAas  redAed« 
and  clearly  set  foa:th  in  the  merchants*  n»port»  are 
reasonabie,  and  highly  beneficial  to  trade  and  na« 
vigation,  and  no  ways  coivtrary  to  the  JiMi/itime 
laav,  the  principal  vietv,  purpose,  and  intention  of 
that  law  being  toeneoumge  and  pMtect  ccxmsMroe 
ai  fl&a* 

There  are  at  present  articles  of  peace  and  oom* 
merce  between  Great  Britain  and  Atgitfs,  mtifiedt 
Confirmed,  and  renewed,  tiie  0f  tfa  of  Ootadier, 
17l6«    The  preaent  rules,  under  your  iorririaps^ 
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OMsideration^  are  as  beneficial  to  tra^  as  those 
vSlt^sAj  established,  and  more  explicit  and  plain ; 
tfnd,  coBsequeHtlj,  as  I  humbly  apprehend,  merit 
your  lordships'  approbation. 
Docton^  Commons^  July  18,  1750.     G.  Paul. 

(8.)  The  opinion  of  the  advocate^  attorney,  and  sO' 
Udter^generd,  Paul,  Ryder,  and  Murray,  how  far 
salvage  was  due  on  a  Spanish  ship  and  cargo,  that 
had  been  stranded  in  North  Carolina. 

Some  Spani^  vessels  having  been  wrecked  on 
the  coast  of  North  Carolina,  it  was  held  by  Dr.  G. 
P^ul,  attorney-general  Ryder,  and  solicitor  Mur* 
ray,  that  nothing  wAs  due  as  s^Ivage^  though,  for 
mere  labour  in  saving  the  cargoes,  a  reasonable 
compensation  only  was  due;  that  the  governor* 
ought  not  to  have  asked  any  duty  or  gratification: 
tfaey  think  the  cargo  is  in  the  nature  of  a  pledge 
fiw  the  freight. 
June  4,  1751. 

(9.)  The  opinion  of  the  attorney  and  soUcitor-ge- 
iieralyYorhe,andTalbot,on  the  duration  of  the  treaty 
of  neutrality ,  in  1686* 

To  tKe  right  hon.  the  lords  commissioners  for 
trade  and  plantations. 

May  it  please  your  lordships. 

In  obedience  to  your  lordships^  commands,  sig- 
nified to  us  by  Mr.  Popple,  desiring  our  opinion 
upon  the  legality  of  the  following  article  in  his 
majesty's  general  instructions  to  his  several  gover- 
nors in  America,  rdating  to  the  treaty  of  peace 
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and  neutrality  in  America,  made  between  England 
and  France,  in  1686,  we  hay^  considered,  the  said 
article,  which  is  in  these  words,  viz.  "  Whereas, 
by  the  5th  an8  6th  articles  of  the  treaty  of  peace* 
and  neutrality  in  Anierica,  concluded '  between 
England  and  France,  the  l6th  day  of  November, 
1686,  the  subjects,  inhabitants,  &c.  of  each  king'* 
dom  are  prohibited  to  trade  and  fish,  in  all  places 
possessed,  or  which  shall  be  possessed,  by  thenr, 
or  either  of  them,  in  America ;  and  that  if  any 
ships  shall  be  found  trading  contrary  to  the  said 
treaty,  upon  due  proof,  the  said  ships  shall  be  con- 
fiscated ;  but  in  case  the  subjects  of  either  king 
shall  be  forced,  by  stress  of  weather,  enemies,  or 
other  necessity,  into  the  ports  of  the  other,  in 
America,  they  shall  be  treated  with  humanity  and 
kindness,  and  may  provide  themselves  with  vic» 
tuals,.  and  other  things  necessary  for  their  suste^ 
nance,  and  reparation  of  their  ships,  at  reasonable 
rates,  provided  they  do  not  break  bulk,  nor  carry 
any  goods  out  of  their  ships,  exposing  them  to 
sale,  nor  receive  any  merchandize  op  boards  under 
penalty  of  confiscation  of  ship  and  goods;''  not- 
withstanding  which  treaty,  we  are  given  to  under- 
stand that  an  illegal  trade  has  been  carried  on  be- 
tween our  plantations  and  th6  French  settlements 
in  America,  on  pretence  that  there  is  no  law-  in 
force  against  such  trade.  It  is,  therefore,  our  will 
and  pleasure,  that  you  signify  to  our  subjects,  un*' 
d^r  yoi^r  government,  the  purport  and  intent  of  the 
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dibovesaid  two  articles,  ^nd  that  you  take  paiticuta^r 
tere  that  the  same  be.  punctually  observed  and  put 
in  execution,  and  that  no  illegal  trade  be  carried 
(m  between  our  subjects  in  our  safd 
under  your  government,  and  the  Freneh  settle* 
ments  in  America,  by  any  of  our  ships  of  war  at- 
tending ,  or  by  any  othef 
British  ships  ;  as  likewise  that  none  of  the  French 
subjects  be  allowed  to  trade  from  their  said  settle^ 
ments  to  ••  We 
have  also  considered  the  annexed!  extract  of  the 
Silk  and  6th  articles  of  the  said  treaty  of  peace  and 
Beutrality,  referred  ta  by  the  said  instructions,  and 
conceive  that  it  was  the  intent  of  those  articles  to 
give  power  to  the  king  of  Great  Britain,  and  the 
most  christian  king,  reciprocally  ta  seize  atid  con* 
fiscate  the  ships  and  cargoes  belonging  to  the  sub* 
jects  of  each  other,  which  should  carry  on  a  trade 
Contrary  to  the  said  articles,  and^  consequently^ 
that  ships  belonging  to  the  subjects  of  France; 
with  then-  ladings,  that  shall  be  found  trading  in 
any  of  the  British  plantations,  in  breach  of  those 
articles,  will  be  liable  to  be  seisred  and  condemned 
in  some  of  his  majesty^s  courts  within  such  plantar 
tion  for  that  cause  i  and  that,  on  the  other  band, 
ships  and  their  cargoes  belonging  to  British  sub« 
jects,  who  shall  be  found  trading  in  any  of  the 
French  plantations,  in  breach  of  the  said  articles^ 
will>  in  like  manner^  be  subject  to  seizure  and 
eonfiscation,  within  such  French  plantation ;  but 
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ive  appFebend^that  it  was  not  the  intent  of  this 
treaty  to  provide  that  either  of  the  contracting 
powers  should  seize  and  confiscate  the  ships  or 
goods  of  their  own  subjects^  for  contravening  the 
%id  articles ;  and  if  such  intention  had  appeared^ 
we  are  humbly  of  opinion^  that  it  could  not  have 
had  its  effect  with  respect  to  his  majesty's  sub* 
jects^  unless  the  said  articles  had  been  confirmed, 
either  by  the  act  of  Parliament  of  Great  Britain, 
or  by  acts  of  assembly,  within  the  respective 
plantations. 

As  to  the  abovementioned  instruction,  there 
appears  to  us  nothing  illegal  in  the  terms  of  it; 
but  considering  the  distinction,  arising  upon  the 
said  two  articles  of  the  treaty,  which  we  have  al- 
ready stated,  we  submit  it  to  your  lordships'  con« 
sideration,  whether  it  may  not  be  expressed  more 
explicitly,  and  particularly,  in  order  to  prevent 
mistakes,  in  carrying  the  same  into  execution,  in 
the  several  cases,  that  may  happen. 

June  S>  17S8.  P.  Yorke. 

C.  Talbot, 

(10.)  The  opinion  of  the  attorney  and  solicitor^ 
generalf  Ryder,  and  Murray^  on  thfi  same  subject. 

To  the  right  h'onorable  the  lords  commissioners 
for  trade  and  plantations. 

May  it  please  your  lordships. 

In  pursuance  of  your  lordships'  desire,  signified 
to  us  by  Mr,  Pownall,  in  his  letter  of  the  30th  day 
of  March  last,  enclosing  a  copy  of  an  instructioii 
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given  to  the  governors  of  his  majesty's  colonies 
and  plantations,  in  America,  relative  to  the  5th 
and  6th  articles  of  the  treaty  of  pea.ce  and  neu- 
trality, in  America,  concluded  between  England 
and  France,  the  l6th  day  of  November,  1686,  de- 
sirtDg  our  opinion,  whether  the  said  treaty  is  now 
of  any  force  or  validity :  we  have  taken  the  said 
articles  of  that  treaty  into  our  consideration,  and 
are  of  opinion,  that  the  said  treaty  is  now  in  force. 
Jpril  7,  1753.  D,  RvbEB. 

W,  Murray. 
(11.)  TTie  opinion  of  the  attorney  and  solicitor^ 
Norton  J  and  De  Grey^  on  the  same  subject. 

To  the  right  honorable  the  lords  commissioners 
for  trade  and  plantations. 

May  it  please  your  lordships.  ' 

In  obedience  to  your  lordships'  commands,  sig- 
nified to  us  by  Mr.  Pownall's  letter  of  the  28th  of 
January  last,  intimating  that  your  lordships  had  un- 
der your  consideration  some  papers  relative  to'  a 
negociation  with  the  court  of  France,  respecting 
the  freedom  of  navigation  in  the  American  seas,  in 
which  some  doubts  have  occurred,  as  to  the  exist- 
ence, or  non-existence,  of  the  treaty  concluded  be- 
tween the  two  crowns,  on  the  l6th  of  November, 
1686,  commonly  called  the  treaty  of  neutrality, 
and  that  it  is  your  lordships'  pleasure  we  should 
take  the  said  treaty  into  our  consideration,  and  re- 
pdit  our  opinion  whether  the  same  is,  or  is  not, 
nbw  in  force :  we  h<ive  taken  the  said  treaty,  and 

AA  2 


844  Opinions  of  py  <*«£«•> 

Mr.  Pownairs  tetter^  into  our  consideration,  and 
are  humbly  of  opinion,  that  the  same  is  not  now  in 
force. 

Fi<R.  Norton. 

LincoMs  Inn,  Feb.  12,  176^-       Wm.  De  6rbt» 
(12.)  The  opinion  of  the  advocate-general^  sir 
James  Mdrriot,  on  the  same  subject. 
Si?. 

'  In  pursuance  of  your  letter^  by  order  of  the  lorda 
commissioners  of  trade  and  plantationd,  I  hare 
taken  into  consideration  the  question,  with  which  I 
am  honoured,  whether  the  treaty  of  1686,  com* 
tnonly  called  the  treaty  of  neutrality,  is  a  subsist^ 
ing  treaty  ?  I  have  considered  the  same,  with  great 
attention,  and  it  does  not  appear  to  me,  that  th^ 
treaty  of  1686  is  not  a  subsisting  treaty,  but  that  it 
may  be  insisted  upon  to  be  so,  upon  the  ground  of 
implication  of  words,  and  the  eqiritable  interpreta* 
tion^  of  the  subsequent  treaties,  which  haye  beet 
^rmally  renewed,  by  the  treaties  of  Aix  la  Cha- 
pdUe,.  and  the  last  definitive  treaty  .of  Versailles$ 
,and  as  the  treaty  of  l686  is  supportedy  by  the  ge^ 
neral  nature  of  such  conventions,  and  by  acts  of 

■ 

adcnowledgment  of  the  contracting  parties  in  the 
intennediate  periods,  and,  farther,  that  tlie  trei^ 
of  1686  having  not  been  specially  abrogated,  what 
is  not  abrogated  majf  be  understood  to  subsist. 

I  observe,  that  the  treaty  of  1686  is  a  subsisting 
treaty,  not  otherwise  than  it  can  be  maintained 
upon  some  one  or  other  of  these  reasons,  because^ 
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oa  the  other  hand,  it  appears  that  none  of  the  suIk 
sequeiH  treaties  have  nominally  revined  it 

,  These  .are  the  general  ^outlines  of  the  probiMe 
arguments  for  the  validity  of  the  treaty  in  question, 
^nd  the  objection  against  it,  alt  which  I  shall  sub* 
init^  in  the  Julkst  manner  Tam  able^  for  their  lord- 
ships'  consideration;  because  the  admittiag  Uiattha 
state  of  commerce  with  France,  in  America,  re- 
mains unsettled  by  the  last  general  treaty,  leads> 
as  I  humbly  apprehend,  to  large  consequences. 
.  On  the  general  view  of  the  question,  I  conceive^ 
tlaat  treaties  being  in  their  nature  compacts  super* 
seding  the  common  usagCy  which  is,  strictly  speakings 
the  law  of  nations^  by  particular  stipulations,  are  to 
be  argued  upon  the  footing  of  all  obligations,  which 
arise  from  qontract,  expressed  or  tacit,  whether 
quasi  ex  contractu^  or  necessarily  implied  by  ge* 
i^eral  words  of  comprehension;  and  the  principlet 
of  the  civil  law,  de  abUgatumibus,  which  is  the  lai^ 
admitted,  by  all  nations  in  Europe,  by  most  in  their 
domestic,  and  by  all  in  national  questions,  musk 
be  allowed  to  arbitrate,  in  deciding  the  validity, 
^nd  existence  of  a  public  treaty,  by  the  same  rules 
and  reasonings,,  as  when  applied  to  any x>ther  con- 
tract of  private  life.  I  imagine,  therefore,  that  the 
civilians  of  France  will  admit  the  following  prin* 
ciples  to  be  just;  **  that  the  ground,  on  which  the 
force  of  every  contract  relies,  is  a  mutual^  apparent 
consent^  and  an  equitable  object  in  contracting** 
Wards  or  characters  are  merely  used  to  coBveji 


346  Opinions  of  \Of^  Lm 

hy  marks  or  sounds,  the  ideas  of  consent,  and  to 
preserve  the  memory  of  compacts ;  now  the  end 
thus  being  principally  to  be  considered,  and  the 
means  being  regarded  only  as  declarative  of  the 
end,  if  by  any  other  means  than,  by  strict  words, 
a  contract  is  implied,  it  is  undoubtedly  TaKd, 
whenever  there  appears,  from  any  acts  or  reason- 
able interpretation  of  signs,  an  acknowledged  con- 
sent, and  equitable  foundation  of  contracting,  these 
circumstances  making  the  very  substance  of  a  con- 
tract; the  instances,  in  the  Roman  law,  are  many 
and  obvious,  that  obligations  may  be  entered  into, 
by  implication.  The  consequence,  I  mean  to  draw 
is,  that  if  obligations  can  be  entered  into  by  impli* 
cation,  and  so  commenced,  they  may  be  revisoed  by 
implication,  which  is  a  stronger  case:  they  may  be 
revived  by  implication,  hfortioriy  with  more  faci- 
lity than  they  can  be  commenced ;  because,  in  the 
case  of  first  contracting,  the  contract  is  stricti 
juris,  and  res  integra;  but  in  the  case  of  a  revival, 
there  is  a  basis  and  better  ground  of  implication ; 
,  for  the  general  sense  of  the  contract,  once  being  de- 
clared,  by  facts,  corresponding  to  it,  is  perfectly  un- 
derstood,  so  that  it  wants  fewer  words  to  revive  a 
convention,  than  first  to  contract  it.  A  contract, 
also,  revives  from  the  very  nature  of  the  cause 
ceasing  to  operate,  which  had  suspended  the  force 
of  the  convention,  and  more  especially,  if  the  re- 
vival is  confirmed  by  any  effectiial  acts  of  a  suflS- 
cient  continuance,  in  time,  to  mark  publicity  and 
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<x)Dsent  of  the  contracting  parties ;  and,  above  all» 
if  the  objects  of  good  faith  are  concerned  in  the  re- 
TivaK  Quid  refert,  said  the  great  Roman  lawyers, 
an  verbis  populus  voluntatem  suam  declaret,  an  rebus 
€tjdctis  ?  And  when  they  distinguished,  between 
obligations,  and  stipulations,  they  strongly  laid 
down  the  doctrine  of  obUgatory  implications.  Ne* 
^e  scripurA  amnimodo  opus  esty  tit  substantiam  ca^ 
piat  obligatid,  sed  sufficit  consentire.  Alter  altere  ob^^ 
Hgatur  in  ed  quod  alterum  alteri  €t  bono  et  cequo 
prcestare  oportet.  This  reasoning,  applied  to  the 
validity  of  the  treaty  of  1686,  acquires  fresh  force, 
by  considering  the  nature  of  a  war,  under  the  cir- 
cumstances of  the  several  powers  of  Europe,  and 
the  comprehensive  stipulations  of  the  definitive 
treaties,  subsequent  to  it,  and  bearing  relation  to 
those  circumstances. 

A  stress  is  laid  upon  this  point;  for  in  debating, 
any  question  upon  treaties,  arising  between  nation 
and  nation,  in  the  age  we  live  in,  it  is  necessary  to 
keep  in  view  the  general  state,  and  condition,  of  the 
contracting  powers,  from  whence  the  arguments  of 
public  law  can  only  be  drawn,  with  any  just  de« 
cision« 

Without  our  revolving,  therefore,  for  e^amples^ 
the  ancient  history  of  nations,  in  a  less  civilized 
£tate  of  mankind,  we  may  determine  upon  points' 
of  public  law,  in  a  different  way,  than  that,  in  which 
Grotius,  PulOfendorf,  and  other  elaborate  writers  of 
Holland  J  and  Germany,  have  done  it,amassing  thfii 
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proofs^  from  the  Greek,  and  Romas,  faistoriaiis, 
orators,  and  poets,  from  tragediaps,  comic  authors, 
and  fathers  of  the  church,  as  equal  authorities  $ 
but  the  decisions  of  public  law  arje,  and  must  be, 
different,  in  different  ages  of  ipankind^  The  sjrstem 
of  nations  conc^^rning  their  reciprocal  rights,  whe« 
ther  b^  usage,  or  treaty,  djepends  upon  thdr  mfln^ 
nersp  Wheji  I  speak  of  the  present  ^e,  I  mean  ap 
interval  of  time  from  the  treaty  of  Westphalia  down 
to  the  l^st  de^nitive  treaty  of  Versailles,  which 
ipay  be  called  truly  the  age  of  negociation^  of 
which  kind  of  intercourse^  and  connections,  the 
Greeks,  and  Kom.ans,  coptending  always  with  bar# 
barous  nations,  had  very  partial  notions;  drawn, 
however,  from»  and  adapted  to,  the  condition  of 
their  rivals,  and  the  rest  of  mankind,  in  those  ages. 
In  the  present  age,  as  war  is  commenced  on  di£* 
i^rept  principles,  from  tlie  wars  of  antiquity,  so  it 
ends  with  different  principles;  in  both,  more  to  the 
honour  of  humanity. 

The  public  law  of  Europe  abhors  the  sanguinary 
object  pf  ancient  wars,  universal  slavery,  or  extir^ 
pation.  ^very  w^ir,  in  these  times,  is  considered 
but  as  an  appeal  to  the  rest  of  the  powers  of  Eu- 
rope, ^nd  is  but  a  temporary  exertion  of  force  to 
decide  %  point, of  interest,  which  no  human  tribunal 
can  d^termiAe ;  thus  it  is,  in  its  nature,  but  a  mi- 
pciwe  of  the  other  rights,  not  in  contest,  which  ex^ 
jsted,  between  the  belligerent  powers,  reciprocally» 
before  the  war :  when  we  reason,  therefore^  that  a 
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iirart>eiog  ended,  the  public  reciprocal  rights/  and 
obligations, not  specially  abrogated,  but  suspended^ 
fmerge,  and  acquire  their  former  vigour,  and  ac* 
tivity,  the  reasoning  of  it  is  just ;  is  so,  because  it 
is  consistent  with  the  relations,  and  arises  out  of  the 
nature  of  things;  We  need  not  urge  the  necessity 
of  particular  stipulations,  to  revive  such  obliga* 
tions  :  it  is  the  very  essence  and  necessary  idea  of 
reconciliation y  implied,  of  course,  if  not  declared/ 
in  every  definitive  treaty  of  pacification,  that  the 
commercial  and  friendly  intercourse  of  the.  con* 
tracting  powers  is  replaced,  in  its  former  state ;  but 
it  is  usual,  in  all  definitive  treaties,  that  all  the  acts 
of  hostility,  which  liave  been  committed  on  either 
side,  to  suspend  the  intercourse  of  the  contracting 
parties,  should  be  declared  to  be  forgot,  and  to  be 
considered  comme  non  in;en2/^,  which,  when  ex« 
pressed  in  terms,  can  mean  nothing,  or  it  must 
mean  this,  that  no  consequence,  shall  be  drawn, 
hereafter,  from  the  past  contest,  to  the  prejudice  of 
any  reciprocal  rights  existing,  before  not  express* 
edly  deviated  from,  by  some  new  stipulation. 

On  this  general  ground  it  is,  I  mean  a  restitution 
of  reciprocal  rights  in  integrum  after  a  war,  implied, 
AS  well  ^  expressed,  that  the  Jus  postliminn,  which 
never  has  been  called  in  question,  in  any  period, 
reverts  to  creditors  relative  to  the  debts  due  to 
them,  from  the  subjects  of  the  belligerent  state, 
contracted  before  the  war,  during  which,  although 
fLJ^ie  right  of  the  creditor  tp  recover  the  same  is  sus* 
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pended^  yet  it  is  not  annihilated^  by  any  confisca* 
tion,  bat  be  may  pursue^  and  obtain  bis  demand^ 
after  the  war.  Now  the  same  restitution^  in  inte* 
grum,  of  national  rights  and  obligations,  is  as  rea- 
sonable, and  just,  between  the  respective  govern- 
ments, as  it  is  universally  allowed  to  exist  between 
their  subjects,  one  with  another ;  for  the  revival  of 
all  obligatiqns,  public  as  well  as  private,  stands,  un- 
doubtedly, upon  the  same  analogy  of  justice. 

But  there  is  still  a  more  striking  instance  of  all 
obligations,  not  entirely  sinking  in  a  war,  when 
the  creditors  of  one  belligerent  party  are  the  sub- 
jects of  the  other  hostile  government,  and  yet  pre- 
serve the  right  to  their  propert}',  by  the  law  of  na- 
tions, j/Sldigrtf^i^e  ie//t^,  without  danger  of  confisca- 
tion. Such  is  the  force  of  those  exalted  principles 
of  public  law,  which,  in  these  happier  ages  of  hu- 
man society,  restore  their  proper  empire  over  the 
minds  of  men  to  good  sense,  and  good  faith,  with  a 
force  superior  to  the  passions,  or  prejudices  of  na- 
tions, long  accustomed  to  be  rivals ;  and  such  I 
conceive  to  be  the  law  of  Europe,  in  its  present 
state,  which,  whenever  these  doctrines,  founded  in 
reason,  and  humanity,  shall  cease  to  prevail,  will 
fall  back  into  all  the  gloom  of  a  barbarous  condi- 
tion of  ignorance,  and  despotism. 

The  war,  between  England  and  France,  which 
followed  the  revolution,  suspended  the  commer- 
cial treaty  of  1686,  called  the  treaty  of  neutrality. 
The  treaty  of  pefure,  concluded  at  Ryswic,  1697> 
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takes  no  notice  of  it»  nominally,  but  revives  it,  not 
only  by  the  general  quality  of  a  treaty,  putting  an 
end  to  the  war,  by  the  strongest  terms  of  a  general 
comprehension,  restoring  the  commerce  of  the  tviro 
nations,  reciprocally,  to  the  state,  in  which  it  ex» 
isted,  before  the  war. 

The  5th  article  is,  liber  sit  usus  naoigationis  et 
commercii  inter  subditos  utriusque  dominatianis,  re^ 
gum  prout  jam  olim  erat  tempore  pacts  et  ante  nu^ 
perrimi  belli  denunciationem. 

The  commerce  of  the  two  nations  was  declared 
free,  just  in  the  same  degree,  as  it  was  free,  before 
the  war,  and  of  course  prohibited  in  the  same  de- 
gree; so  long  as,  in  our  reasoning,  every  affirma- 
ti6n  carries  with  it  the  necessary  negation  of  its 
opposite. 

Thus  was  the  treaty  of  1686  revived,  by  implica- 
tion, in  the  tei*ms  of  the  treaty  of  Ryswic;  but  it 
was  as  strongly  revived  by  reciprocal  acts  of  ac- 
knowledgment ;  and  both  nations  adhered  to  the 
treaty  of  1686  till  the  war  of  queen  Anne.  By  that 
war  the  vigour  of  the  treaty  of  1686  was  again 
suspended  till  the  general  peace  of  Utrecht,  and  re- 
vived again,  in  the  same  manner  as  before. 

The  7th  article  is,  la  navigation  et  ie  commerce  se* 
ront  libresy  entre  les  svjets  de  leurs  majestes^  de  mime 
gu^ils  font  tdujours  iti  en  terns  de  paixy  et  axiant  la  ^- 
claration  de  la  guerre. 

The  separate  treaty  of  commerce,  between  Great 
Britain,  and  France,  at  the  peace  of  Utrecht,  wag 


95i  Opinions  if  iqfOuZam 

eon  fined  to  Europe^  which  shows,  that  both  parties 
cousidered  the  treaty  of  I686,  as  reciprocally  sab- 
sisting,  in  America,  for  otherwise  .they  certainly 
would^bave  provided  for  it,  in  a  treaty  the  most 
compreheiisive^  in  history,  and  the  most  definitive, 
in  developing,  and  fixing  all. the  interests  of  the 
belligerent  parties,  except  the  last,  since  the  treaty 
of  Westphalia.  • 

It  must  be  judged,  that  bothFrance,  andEngland^ 
then  considered  the  treaty  of  i6b6  as  a  subsisting 
treaty,  not  only  for  the  reason  I  have  already  given, 
but  for  others.  The  9th  article  of  the  general 
treaty  of  Utrecht,  refers  the  case  of  mutual  ^confis^. 
cation  of  ships,  in  America,  which  had  been  made 
in  time  of  peace  (most  probably  on  the  ground  of 
the  treaty  of' 1686)  to  commissaries :  it  must  mean^ 
or  it  fould  mean  nothing,  that  the  decision  of 
these  commissaries  should  be  made  on  the  basis  of 
some  treajtyt  and  no  other  treaty  could  ^possibly  Ije^ 
in  the  contemplation  of  the  contracting  parties^ 
but  the  treaty  of  commerce  and  neutrality  of  1 686, 
subsisting  at  the  time  of  the  capture,  and  the  6th 
article  of  it,  relative  to  convocation  of  ships  and 
cargoes,  in  America.  Farther,  the  validity  of  the 
treaty,  in  question,  appears  plainly  acknowledged, 
in  fact,  by  no  step  being  taken  in  contrav^ntiou  to. 
ity  by  France  and  England,  for  so  long  a  period  as 
from  1713  to  1727.  It  was  again  acknowledged, 
more  particularly,  in  about  1738,  when  the  French 
court  repealed  the  edicts  which  had  been  made  ia 
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contravention  *  to  the  treaty  io  question,  on  the 
warm  remonstrances  of  the  British  government. 

The  treaty  of  I686  remained  thus  considered,  by 
both  nations,  and  by  all  Europe,  as  a  subsisting 
treaty  till  the  w^f  of  1744.  The  treaty  of  Aix  la 
Chapelle  took  no  notice  of  this  treaty,  nominally, 
but  renewed  all  subsisting  treaties.  The  treaty  of 
1686  was  acknowledged,  in  fact,  by  both  nations, 
^ting  in  consequence  of  it  till  the  war  of  1756. 
.  The  last  definitive  treaty  of  peace,  like  that  of 
Aix '  la  Cha|>elle,  does  not  nominally  revive  the 
particular  treaty  of  1686;  but  having  first,  nomi-* 
nally,  revived  the  great  general  treaties,  in  which 
the  interests  of  the  other  powers  of  Europe  have 
been  settled,  at  different  periods,  it  goes  on  to  re* 
new  all  other  treaties,  which  subsisted^  between  the 
contracting  parties,  before  the  war :  thus  a  distinc- 
tion clearly  appears,  that  some  treaty  is  understood 
to^  subsist,  which  is  not  namedy  and  which  is  of  a 
different  nature,  from  the  treaties  specified;  and. 
that  the  treaty  understood  is  relative  only  to  the 
interests  of  the  two  contracting  parties,  separate 
from  the  rest  of  their  allies  and  confederates,  who 
were  parties  to  the  treaties,  which  were  revived, 
by  name ;  so  that  there  is  a  very  reasonable  ground 
of  implication,  from  the  terms  of  the  reviving-  sti- 
pulations, that  the  treaty  of  1 686  was  meant  to  be 
r&vived,  as  a  subsisting  treaty,  by  the  last  definitive 
treaty.  But  upon  the  general  analogy,  it  is  A 
much  stronger  case^that  a  commercial  tveaty  should 
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subsist  by  implication,  than  that  a  subsidiary  treaty 
of  alliance,  which  I  take  to  be  out  of  doubt,  should 
subsist  by  implication,  though  made  for  a  limited 
time,  as'  completely,  as  by  signing,  sealing,  and 
formal  ratification,  provided  the  parties  do  any  act 
declarative  oit\ie\v  consent  to  the  renewal,  which,  as 
I  observed  before,  is  the  ground,  on  which  all  con- 
tracts are  supported.  If  one  party  advances  the 
subsidy  for  another  year,  or  more,  and  the  other 
accepts  it,  it  is,  undoubtedly,  a  subsisting  treaty, 
notwithstanding  that  the  term  limited  is  expired 
Now,  in  the  case  of  the  validity  of  a  general  treaty 
of  commerce,  the  implication  of  validity  is  stronger, 
because  there  being  no  limitation  of  time,  nothing 
expires;  but  there  is  only  a  suspense  of  the  ob- 
ligation, during  the  interval  of  a  war. 

The  general  stipulations  of  revival,  in  the  de- 
finitive treaties,  deserve  particular  attention,  be- 
cause, under  the  termsj  *^  renewing  all  subsisting 
treaties,*'  it  is  plain,  that  they  do  not  subsist,  be- 
cause they  are  renewed ;  but  they  are  renewed  in 
words,  but  subsist  because  the  war  is  at  an  end. 
This  usual  stipulation  would  be  nugatory,  if  it  re* 
vived  nothing,  by  implication,  of  this  expression ; 
and  it  would  be  redundant,  if  it  did  not  attempt  to 
show,  that  it  did  not  mean  to  abrogate  specially, 
or  by  any  implication,  but,  on  the  contrary,  to 
give  the  utmost  force  to  that,  which  was  already 
understood  to  subsist  generally. 

Upon  the  whole  matter,  far  some  one  or  all  of 
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these  reasons^  or  for  better,  which  may  occur  to  the 
contemplation  of  their  lordships,  and  the  wisdom 
of  his  majesty *s  administration,  under  the  present 
circumstances  of  the  British  and  French  colonies, 
in  America,  I  have  the  honour  to  submit,  that  the 
treaty  of  1686  pmy  be  imisted  upon,  as  a  subsisting 
treaty,  not  only  because  it  is  revived,  by  a  strong 
implication  of  words  and  facts,  but  for  that  it  may 
be  understood  to  subsist,  because  it  never  was  abro- 
gated. 

James  Marriott,  advocate-general. 
February  15,  17fl5. 

If  the  king's  advocate's  last  report  on  the  treaty 
of  1686  is  not  circulated,  he  begs  the  favour  of 
Mr.  Pownall  to  alter  the  passage,  page  8,  begin- 
ning at  the  words,  ^'  But  there  is  still  a  more  strik- 
ing instance,*'  &c.  &c. 

Instead  of  it,  read  as  follows,  '^  But  there  is  still 
a  more  striking  instance  of  all  obligations  not  en« 
tirely  sinking,  in  a  war,  when  the  subjects  qf  one 
government  are  the  pubHc  creditors  of  the  other, 
and  yet  these  alien  enemies  preserve  the  right  to 
their  property,  in  the  public  funds  of  the  hostile  gp^ 
vemment,  by  the  law^  of  nations,  in  the  midst  of  the 
war,  without  confiscation. 

Doctors*  Commons,  Feb.  21,  1765. 

(13,)  The  opinion  of  the  attorney^general  Pratt, 
on  the  question yWhether  Guadaloupe  became,  in  1759| 
a  British  island. 

By  the  book  of  rates,  annexed  to  the  act  of 
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tonnage  and  poundage,  12  Car.  2,  C.  4,  and  several* 
subsequent  acts  of  parliament,  the  duties  payable^ 
in  Great  Britain,  by  British  sutyjects,  upon*  the  im- 
portation of  goods,  being  the  produce  of  the  French^ 
plantations,  are  considerably  high^  than  for  the 
Kke  goods,  if  produced  in  the  British  plantations. 

Case. — ^^The  articles  of  capitulation,  erttered  into' 
OB  behalf  of  his  majesty,  with  the  inhabitants  of 
Guadaloupe,  are  enclosed :  the  seventh  article,  hf 
the  tenor  of  it,  seems  intended  only  to  operate 
upon  such  duties  as  are  payable  upon  the  island, 
besides  which,  the  sixteenth  and  twenty^first  seem 
to  bethe  only  articles  relative  to  trade. 

N.  B.-^ln  the  year  r626,  the  French  and  Ettglish,' 
by  consent,  took  a  joint  possessioti  of  the  island  of 
St.  Christopher's,  in  America;  about  the  time  of  the 
revolution,  the  French  drove  out  the  English.  In 
the  year  1690;  or  thereabouts,  the  English  re- 
covered the  island,  and  had  entire  possession,  which' 
they  continued  until  it  was  ceded  to  them,  by  the 
peace  of  Utrecht,  in  1712. 

It  appears,  by  the  book  of  rates,  at  the'  custom- 
house,  that  sugar  imported  into  Great  Britain,  from: 
St..  Christopher's,  after  the  year  l690i  and  before 
the  year  1712,  paid  the  same  duty  as  sugar  imported 
from  the  British  plantations. 

Qucere. — Is  the  ishtnd  of  Guadaloupe  to  be  con- 
sidered, as  a  plantation,  or  territory,  to  his  majesty 
belonging,  or  in  his  possession,  within  the  meaning 
of  the  act  of  navigation,  and  the  other  laws  belbre 
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imported,  from  thence,  into  Qreat  Britain^  to  he 
charged  with  the  saine  duty,  as  if  k  was  imported. 
firCm  his  ms^esty's  BritisAi  plantations  ? 

I  am  of  opinion,  firom  the  best  consideration  I 
can  give  this  case,  that  Gaadaloupe  must  be  con<» 
sidered  as  one  of  the.  British  plantations;  Ibr^  not* 
withstanding  the  advantageous  termsy  that  are 
granted  to  the  inhabitants^  the  island  is  clearly  in 
his  m^esty's  possession.  The  inhabitants  are  dis« 
armed,  and  in  a  state  of  subjection  to  his  majesty 
and  his  troops;  ail  new  commissi<ms  are  to  be 
taken  under  his  majesty,  and  all  aCtEr  of  justice  are 
to  run  in  his  name ;  he  is  in  actual  possesion  of  all 
the  public  revenues^  and  all  the  trade  of  the  island 
has  changed  it  course,  passing  now  in  English 
bottoms  only  to  Grea^  Britain ;  all  which  particular! 
being  considered,  1  nmst  conclude,  tliat  this  island 
is  now  a  plantation  belonging  to  his  mi^esty,  and 
in  his  possession,  in  right  of  the  crown  of  England  | 
that  it  is  an  English  and  a  British  jdantation^ 
within  the]  meaning  and  intent  of  the  act,  as  re* 
feired  to :  the  great  objection  to  this  opinion,  arises 
from  the  condition  of  the  present  inhabitants,  who 
enjoy  privilegeis,  under  the  articles,  hardly  compa- 
tible with  the  state  of  subjects ;  but  that  has  no 
great  weight,  if  it  be  considered,  that  these  are 
personal  privileges  confined  only  to  the  present  in* 
habitants,  who  are  restrained  from  alienating  to 
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any  but  l^e  king's  subjects^  and  the  capitulation  is 
made  not  with  the  French  king»  but  only  with  the 
inhabitants.  The  right  of  sovereignty^  therefore, 
is  wholly  changed,  and  the  whole  island  is  the 
king's  acquisition  by  conquest.*  If  any  inhabitants 
should  die  without  heirs,  his  lands  would  escheat 
to  the  king.  If  any  of  them  should  levy  wars,  or 
plot  the  king's  death,  they  would  be  guilty  of  high 
treason,  and  to  illustrate  this  further^  if  the  in* 
habitants  should  agree  to  sdl  all  their  possessions 
to  Englishmen,  the  island  would  immediately,  with- 
out any  fortker  treaty,  or  capitulation,  become 
wholly  English.  The  inhabitants  plainly  understood 
themselves  transferred  to  his  majesty's  dominions, 
and, therefore,  have  stipulated,^r  the  like  privileges 
in  trade,  as  are  allowed  to  the  rest  of  his  majesty's 
subjects;  and  this  is  granted,  with  a  proviso,  that 
th^  comply  with  the  acts  of  trade.  In  a  word, 
the  condition  of  subjects  may  be  better,  or  wocse, 
in  diferent  parts ;  but  here  the  question  is  about 
sovereignty,  and  has  nothing  to  do  with  the  privi^ 
leges  his  majesty  lias  been  pleased  to  grant  the 
natives*  I  have  had  no  opportunity  to  coafer  with 
il r,  Sd&eitor-General  upon  this  point ;  and  there* 
fore,  if  we  cfiffer,  I  should  wish  to  have  a  meeting 
with  him,  beoause,  this  is  a  question  of  great  con- 
•eqnence,  and  concerns  a  mnkitude  of  people. 
August  nthy  1759.  C.  Pratt* 
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'     (14.)'  The  opinion  of  the  soUcitor-getteral  Yorke^ 
on  the  same  legal  topics^ 

I  am  of  opinion,  that  Ouadaloupe  is  to  be  acm- 
sidered  as  a  plantation,  or  territory  belonging  to 
the  king,  by  conquest;  and  I  am  also  of  opini6fi> 
that,  provided  the  requisites  of  the'  act  of  liaviga* 
tion>  and  the  subsequent  laws  relative  to  the  same 
subject  matter  are  complied  with,  the  produce 
ought  to  be  charged  with  the  same  duties,  as  if  im« 
ported  from  plantations  originally  British.  The 
act  of  naidgation  refers  not  only  to  the  plantations 
and  territories  belonging  to,  or  in  the  possession  of) 
the  crown,  at  that  time,  but,  to  future  acquisitions! 
and  the  later  acts,  which  relax,  or  vary^  in  some  re« 
spedts,  the  provisions  of  it^  are  equally  extensive* 
The  instance  of  the  rule  observed,  at  the  custom* 
house,  as  to  sugars  imported  from  St.  Christopher's, 
between  1690  and  1712  (without  distinguishing  - 
between  the  ancient  French  and  English  divisions 
of  the  island)  is  in  point*  As  to  the  articles  of 
capitulation  with  the  inhabitants,  I  think  that 
question  is  not  affected  by  them :  the  king  has  a 
right  by  conquest,  though  it  is  accompanied  with 
terms*  The  seventh  article  plainly  respects  duties 
payaUe  in  Gnadaloupe  itself,  either  as  a  beneficial 
revemie,  to  be  transmitted  to  Europe  on  the  king^g 
account,  or  to  be  employed  in  carrying  on  the 
expences  of  government  in  the  place.  And  the  six- 
teenth and  twenty 'firi^t  article  (as  allowed  by  ge&e^ 
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ral  Barrington  and  commodore  Moore)  only  stipu- 
late^ for  the  inhabitants,  those  privileges  in  trade^ 
according  to  the  la\¥8  of  England,  in  which  his 
majesty,  without  any  such  particular  stipulation^ 
might  lawfully  indulge  them,  from  the  moment 
that  they  owed  an  allegiance  as  his  subjects,  resi« 
dent,  in  a  plantaticm,  belonging  to  his  crown. 

If  there  are  any  objections  against  potting  iAM 
conquest  on  the  same  foot,  as  to  the  duties  in 
question,  with  other  plantations  belonging  to  the 
king,  or  in  his  majesty's  possession,  they  must 
arise  from  some  other  articles  and  expressions  in 
the  capitulation,  tending  to  quaKfy  and  render  in- 
complete the  right  of  conquests 

But,  first,  it  seems  to  me  immaterial,  that  no 
actual  oath  of  fealty  or  allegiance  to  the  king  is 
stipulated,  because  the  conquest  binds  the  inbatnt- 
ants  to  such  allegiance,  by  the  law  of  nations. 
Second,  Where  the  inhabitants  stipulate  a  neotra* 
lity,in  the  fourth  article,  it  is  merely :for  the  single 
purpose  of  not  being  compelled  to  bear  arms. 
Third,  Expressions  in  the  fifth,  seventh,  and  eleventh 
articles,  where  both  the  English  officers,  and  French 
inhalntants,  seem  to  refer  to  some  act  of  cession 
(by  way  of  perfiscting  the  king's  right)  which  may 
possibly  be  made  by  France  to  his  majesty,  at  a 
future  treaty  of  peace,  are  mere  inaccuracies,  and 
import  no  more,  in  the  view  of  the  parties,  than  say- 
ingi  in  case  the  island  shall  be  retained  by  his 
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Britannic  majesty,  and  not  restored  to  the  French 
king,  then,  &c.  &c.  What  puts  this  matter  out  of 
all  doubt,  18,  that  article  twelve,  as  penned  by  the 
inhabitants  themselves,  supposed  that  Guadaloupe 
may  be  the  object  of  an  exchange  between  Great 
Britain  and  France,  which  it  could  not  be,  if  it 
were  not  an  absolute  conquest  made  by  the  crown 
of  Great  Britain,  capaUe  of  being  exchanged,  for 
some  other  conquest,  made  by  the  crown  of  France. 
And,  in  the  sixth  artide  of  the  capitulation  with 
the  garrison,  as  prepared  by  the  French  officers, 
the  future  possible  cession  of  the  island,  referred  to 
at  the  making  of  a  peace,  is  a  cession  to  be  made 
by  Great  Britain  to  France ;  which,  in  the  very 
terms,  supposes  an  absolute  conquest.  Upon  the 
whole,  I  am  of  opinion,  that  the  island  pf  Guada- 
loupe, is  to  be  considered,  as  a  plantation,  belonging 
to  the  king,  and  in  his  possession,  within  the  mean- 
ing of  the  laws  stated ;  and,  that  the  duties  ought 
to  foe  paid,  in  England,  as  on  commodities  imported 
from  British  plantations. 

Jugust  13,  1759.  C.  YORKE. 

(15.)  The  opinion  of  the  attorney  and  solicitor* 
general,  Trevor  and  Uawles,  how  far  Scotchmen 
were  altensy  and  how  a  lieutenant^'govemor  could  be 
tried  for  misdemeanor. 

To  the  right  hon.  the  lords  oommissiooers  of 
trade  and  plantations. 

In  answer  to  your  lordships  qweries^  signified  to 


36a  opinions  of  iQftheUm, 

us  by  Mr.  Popple^  the  30th  of  April  last,  reUUing 
to  offences  committed  by  captain  Nortoq,  and 
against  the  act  for  regulating  abuses  in  the  plant- 
ation trade ; 

First,  We  are  of  opinion,  that  for  such  offence, 
or  wilful  neglect,  the  lieutenant-governor,  captain 
Norton^  may  be  indicted  and  tried  in  the  court  of 
king's  bench,  by  virtue  of  the  act,  for  punishing 
governors  of  plantations,  for  offences  committed  by 
them,  in  the  plantation^.  Bqt,  we  doubt  whether 
he  will  incur  the  penalty  of  jO.  lOOQ  by  the  act 
made  the  seventh  and  eighth  of  the  king,  for  regulate 
ing  abuses  in  the  plantation  trade ;  for,  the  words 
of  the  act  extend  only  to  governors  and  cpmmand- 
ers  in  chief,  and  is  given  only  for  the  offence  of 
not  taking  the  oaths  or  putting  the  acts  in  .execu- 
tion, but  he  will  be  finable  at  the  discretion  of  the 
court ; 

Secondly,  We  think  a  foreigner  endenized,  is 
qualified  to  be  master  of  a  ship  tradii^  to  the  plant- 
ations, unless  there  be  a  provision  in  the  letters 
patents  of  denization,  that  such  denization  3hall 
not  enable  him  to  be  master  of  a  ship,  which  is 
usually  inserted  for  that  purpose ;  but  hath  been 
omitted  in  some  denizations  of  JFrench  protestants, 
since  the  reign  of  his  present  majesty,  by  order  of 
council ; 

Thirdly,  We  are  of  opinion,  that  a  Scotchman 
is  to  be  accounted,  ad  an  Englishman,  within 
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the  act,  erery  Scotchman  being  a  natural  born 
iBuhject. 

JuM  4|  1701.  Tho.  Treyoe. 

Jo.  Hawles. 
•    (16.)  JTie  opinion  of  the  attomet/^general  Nortkey^ 
en  the  questions  of  alienage,  and  trading  with  her 
majesty*  s  enemies. 

To  the  right  hon.  the  lords  commissioners  for 
trade  and  plantatio98. 

May  it  please  your  lordships* 
On  consideration  of  the  case  of  Manasses .  GiU 
lingham,  who  (being  a  natural  born  subject  of  her 
majesty^  but  a  settled  inhabitant  in  the  island  of  St. 
Thomas,  belonging  to  the  king  of  Denmark,  and 
naturalized  there)  traded  from  thence  to  and  with 
the  Spaniards,  in  war  with  her  majesty ;  I  am  of 
opinion,  his  being  naturalized,  without  the  licence 
of  her  majesty,  will  not  discharge  him  from  the 
natural  allegiance  he  owes  to  her  majesty ;  how- 
ever, he  being:.'a  settled  inhabitant,  in  the  island  of 
St.  Thomas,  under  the  king  of  Denmark,  and  not 
having  been  commanded  to  return  into  her  ma- 
jesty's dominions,  as  he  might  have  been,  though 
naturalized  there ;  his  trading  with  the  Spaniards 
from  that  iidand,  jn  amity  with  the  Danes,  will  not 
be  a  capital,  if  any  offence  at  all  i  and,  therefore,  I 
cannot  advise  the  proceeding  against  him,  crimi- 
nally, for  such  trading.    If  any  inconvenience  hap« 
pens  from  such  trading^  as  is  miggested  by  the 
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goorernor  of  Barbadoes*  letter,  the  qaeen's  sabjects 
may  be  recalled  to  return  to.  her  majesty's  doonu 
liioDs,  aud,  if  they  refuse,  and  after  tr9<jle  with  her 
majesty's  enemies,  they  may  be  proceeded  against 
criminally  for  such  trading,  as  any  of  her  mi^esty*f 
subjects,  residing  in  her  plaQtations,  may  be  probr 
ceeded  against  for  trading  with  hejr  miyesty's  ene* 
snies,  that  is,  for  a  misdemeanor  ;  foir,  I  do  not  take 
simple  trading  with  an  enemy  to  be  high  treasoQw 
unless  it  be,  in  ^ch  trade,  as  furnishes  the  ejiemj 
jdjth  stores  of  waf, 

March  22, 1703-4.  Enw.  Nortpet* 

(17.)  The  opinion  of  the  attomey^general  Norton^ 
whether  the  French  and  Spaniards^  who  remained^ 
in  the  fcfled  countries,  after  the  peace  of  1768,  were 
fllienf,  or  subjects^ 

.  To  the  right  hprx.  the  lords  commissioners  for 
tjrftde  and  plantations* 

May  it  please  your  lordships. 

;In  obedience  to  your  lordships'  commands,  si^ 
jaified  ,to  me  by  Mr.  PownaU's  letters  of  the  21st  of 
Pecember,  and  the  first  of  March  last,  stating, 
that  great  difficulties  had  frequently  occurred  from 
.the  question,  whether  the  subjects  of  the  crowns 
of  ^ri^nce  and  Spain,  who  renjain  in  the  ceded 
countries,  in  America,  are  to  be  considered,  as 
aliens  3  and,  intimating  more  particularly,  that  a 
variety  of  doubts  and  difficulties  had  occurred,  mb 
jtp  tlf^  ability  of  ;^lie|[is  to  acquire  property,  in  Am* 
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rica^  either  by  purchase^  grant,  or  lease  from  the 
erown ;  and>  also,  as  to  the  situation  in  respect  to 
the  laws  of  this  kingdom,  of  such  subjects  of  the 
crowns  of  France  and  Spain,  as  being  inhabitants 
of  Canada,  Florida,  and  the  ceded  islands  in  the 
West  Indies,  remain  there  under  the  stipulations  of 
the  last  definitive  treaty ;  and,  therefore^  desiring 
vkj  opinion,  whether  such  of  the  French  or  Spanish 
inhabitants  of  Canada,  Florida,  and  the  islands  of 
Grenada,  Dominica,  St.  Vincent's,  and  Tobago,  as 
being  born  out  of  the  allegiance  of  his  majesty,  and 
also  remain  in  the  said  countries  under  the  stipula- 
tions of  the  definitive  treaty,  are,  or  are  not,  under 
the  legal  incapacities  and  disabilities^  put  upon 
aliens  and  strangers  by  the  laws  of  this  kingdom  in 
g^neraly  and  particularly  by  the  act  of  navigation^ 
and  the  other  laws  made  for  regulating  the  planta« 
tion  trade ;  and,  if  it  should  be  my  opinion,  that 
they  are  under  such  disabilities  and  incapacities^ 
your  lordships,  in  that  case,  desire  my  sentiments 
in  whttt  manner  such  disabilities  may  be  removed. 
I  have  taken  Mr.  Pownairs  letters  into  my  con^ 
«ideratio.n,  and  am  humbly  of  opinion^  that  those 
subjects  of  the  crowns  of  France  and  Spain^  who 
were  inhabitants  <jf  Canada,  Florida,  and  the  ceded 
islands  in  the  West  Indies,  and  continued  there 
imd^r  the  stipulations  of  the  definitive  treaty^ 
haying  intitled  themselves  to  the  benefits  thereof 
iij  jtakisg  the  oathi  of  allegiance^  &c.  are  not  to  he 
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considered,  in  the  light  of  aliens,  as  incapable  of 
enjoyins:,  or  acquiring  real  property  there,  or 
transmitting  it  to  others  for  their  own  benefit ;  for» 
I  conceive,  that  the  definitive  treaty,  which  has  had 
the  sanction,  and  been  approved,  and  confirmed^ 
by  both  houses  of  parliament,  meant  to  give,  and 
*  that  it  has,  in  fact,  and  in  law,  given  to  the  then 
inhabitants  of  those  ceded  countries,  a  permanent 
transmissible  interest  in  their  land  there;  and  that 
to  put  a  ditferent  construction  upon  the  treaty, 
would  dislionour  the  crown,  and  the  national  faith, 
as  it  would  be  saying,  that,  by  the  treaty  they  were 
promised  the  quiet  enjoyment  of  their  property, 
but,  by  the  laws  were  to  be  immediately  stripped 
of* their  estates ;  but,  I  think  that  no  aliens,  except 
such  as  can  claim  the  benefit  of  the  definitive  treaty. 
Off*  bring  themselves  within  the  seventh  of  hi9  late 
majesty,  are  by  law  intitled  to  purchase  lands  for 
tiheir  own  benefit,  and  transmit  them  to  others, 
e  ither  from  the  crown,  or  from  private  persons,  in 
a.ny  of  his  majesty  dominions,  in  North  America, 
*or  the  West  Indies* 

But  I  submit  to  your  lordships,  whether,  as  it  is 
a  matter  of  the  highest  importance  that  those 
countries  should  be  settled,  and,  perhaps,  not  less 
so,  that  such  settlemeftts  should  be  made,  without 
draining  this  country  of  its  inhabitants  ^  whether, 
it  would  not  be  proper  to  apply  to  psurliament,  for 
a  naturalizatioa  bill  for  those  places,  under,  pro*- 
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per  regnlatidns,  as  well  to  encourage  foreigners  to 
go  thither,  as  to  quiet  such  ah'ens  as  may  have 
already  settled  there,  under  the  common  received 
opinion^  that  they  were  capable  of  holding  lands* 
there,  for  tlieir  own  benefit,  and  disposing  of  them, 
in  any  manner  they  might  think  proper,  in  com- 
mon with  the  rest  of  his  majesty^s  liege  subjects.  . 
Luwoln^s  Inn,  July  27 9  1764.     Fletch*  .  Norton. 

II.— Of  the  legal  eflFects,  resulting  from  the 
^knowledged  independence  of  the  United  States.  ^ 

J  restatement  of  Mr.  Chalmers's  opinion  on  that 
important  subject. 

,The  question  is,  whether  the  inhabitants  of  the 
said  States,  who  had  been  born,  within  the  king's 
allegiance,  and  remained,  within  the  United  States^ 
after  they  xcere  acknowledged,  by  the  king,  to  be  in-, 
dependent,  and  sovereign,  continued  subjects,  having, 
the  rights  of  subjects;  or  became  aliens,  hwoing  the 
rights  of  aliens,  from  that  acknmvledgment. 

During  the  year  1783,  which  forms  the  epoch  of 
that  event^.I  took  the  liberty  of  publishing  my  opi- 
nion  of  those  e£6ects»  Whatsoever  I  may  have 
seen, .or  heard,. since  that  epoch,^  I  have  not,  in  the 
least,  changed  my  opinion.  And,  as  abler  men, 
than  I  pretend  to  be,  have  avowed,  and  published 
very  different  sentiments  from  mine,  it  may,  per- 
haps, be  permitted  me,  to  restate,  and  reinforce,  my 
original  opinion,  which  first  broke  the  ice,  that  had 
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been  collecting,  and  consolidating,  for  so  many- 
years* 

The  act  ^,  which  enabled  his  majesty  to  con* 
dude  a  peace,  or  trace,  with  certain  colonies,  in 
North  America,  declared  it  ^  to  br  essential  to  the 
interests  and  the  welfare^  and  prosperity  of  Great 
Britain,  and  the  thirteen  specified  colonies,  that 
peace,  intercourse,  and  commerce,  should  be  re- 
stored between  thenu 

The  treaty,  it  must  be  allowed,  is  explicit  enough, 
as  to  the  political  associations,  that  formed  the 
states^  which  are' expressly  acknowledged  ^'tobe 
free,  sovereign,,  and  independent  states ;  •  and  the 
king,  for  himself  and  his  heirs,  and  successors,  re* 
linquisbed  atl  claims  to  the  government,  propriety, 
and  territorial  rights  of  the  same,  and  every  part 
thereof/'  The  statute  of  the  22d  of  the  king 
does  not  take  notice  of  what  the  world  knew 
sufficiently,  that  thirteen  of  the  British  colonies  liad 
revolted  i  neither  does  it  notice,  that  the  persons, 
forming  those  colonies,  which  had  declared  them* 
selves,  in  1776,  to  be  independent,  wei^,  and  had 
always  been,  the  king*s  subjects;  but  it  marely 
enables  the  king  to  make  a  peace,  or  truce,  with 
any  commissioners,  who  might  be  sent,  by  the  said 
colonies,  or  any  of  them,  or  any  bodies  politic,  or 
descriptions  of  men,  within  those  colonies :  and  the 

•  U  Geo.  III.  chap.  «S. 
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treaty  is  altogether  silent^  as  to  the  indmduals^ 
who  formed  those 7weIl-known  confederations ;  it 
admits  the  thirteen  societies,  in  their  associated  ca-> 
pacify,  to  be  free,  sovereign,  and  independent,  bj 
.reUnqnishing  ^  all  claim  of  government  over  them : 
yet^  it  does  not  explicitly  renounce  the  allegiance 
of  those  colonists,  who,  at  the  epoch  of  the  war^ 
were  still  British  subjects^  in  contemplation  of 
British  law:  for  if  does  not  declare,  that  thfi 
citizens  of  the  Unit^  States  shall  be  deemed  aliens^ 
in  future;  and,  it  neither  excepts,  nor  disowns 
those  faithful  subjects,  who  had  retained  their 
aUegianoe,  and  adhered  to  their  king,  and 
country. 

The  £uthful  colonists  of  Great  Britain,  as  they 
had  been  born,  within  the  king^s  dominions,  were^ 
owing  to  this  circumstance  alone,  constituted  sub- 
jects of  the  king,  and  freemen  of  the  realm.  By 
their  birth,  within  the  allegiance  of  the  crown,  they 
acquired  a  variety  of  rights,  which  are  called,  em- 
jAatically,  by  lawyers,  their  birth'^rightt,  and  which 
can  never  l>e  forfeited,  except  by  their  own  mis- 
conduct, and  can  never  be  taken  away,  but  by  the 
law  of  the  land.  ^  No  freeman,*'  says  the  great 
charter,  '^  shall  be  seized,  or  imprisoned,  or  out* 
lawed,  or  any  way  destroyed,  except  by  the 
legal  judgment  of  his  peers,  or  by  the  law  of  the 
land:' 

It  is^' nevertheless,  a  very  different  consideration. 
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with  respect  to  those  coloDists ;  who,  having  achieved 
the  late  American  revolution,  by  their  efforts, 
now  form,  by  their  residence,  the  United  Statesi 
Rights  may  be  undoubtedly  forfeited,  thoitgh  pri- 
vileges cannot  be  arbitrarily  taken  away ;  a  man's 
crimes,  or  even  misconduct,  may  deprive  him 
of  these  immunities,  which  he  might  have  claim- 
ed from  birth,  ot  derived  from  some  act  of  the 
legislature:  he  may  be  outlawed  by  the  sen- 
tence of  a  court  of  justice,  or  he  may  be  banished 
by  the  united  suffrages  of  his  countrjrmen,  in  par- 
liament^ the  American  citizens,  who  voluntarily 
abjured  theirsovereign,  avowed  their  design,  to  re^ 
linquish  their  character  of  subjects,  however  con<* 
trary  tolaw,  their  relinquishment  undoubtedly  was. 
The  American  subjects,  veho  swore  fidelity  to  the 
government  of  their  own  choice,  thereby  declared 
their  election,  to  be  no  longer  connected  with  a 
state^  which  had  mortified  their  prejudices,  rather 
than  .  bereaved  them  of  rights :  and,  by  that  con^ 
duct,  and  by  thoi^e  offences,  the  devoted  colonists, 
forfeited  to  the  law,  all  which  the  law  had  conferred 
on  them.  The  American  treaty,  virtually,  pardoned 
their  misconduct,  in  forming  those  associations, 
which  were  admitted  to  be  free:  the  parliament, 
by  its  recognition,  virtually  legalized  the  election, 
which  the  revolted  citizens  of  those  states  had 
made. 
But,  whether  that  treaty,  or  that  act  of  the 
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legislature,  ought  to  be  construed  a  relinquishment 
of  their  allegiance,  with  the  obedience,  that  is  in- 
herent in  it,  or  as  a  pardon  of  their  faults,  what- 
*ver  were  committed,  by  forming  those  associa- 
tions, and  taking  oaths,  which  were  inconsistent 
with  their  allegiance,  is  a  point,  which  needs  not 
be  now  very  pertinaciously  argued. 
•  The  tetianation  always  supposes  jsomething  col- 
lective, or  a  body  politic.  A  colony  is  also  a  body 
politic,  though  inferior  to  a  nation.     Each  of  the 

r 

revolted  colonies,  when  it  departed,  from  its  former 
character  of  a  colony,  became  a  state,  or  body 
)>olitic,  and  the  associisitioh  of  thdse  thirteen  states, 
which  had  departed  thus  from  their  character  of 
colonies,  formed  a  nation^  or  body  politic,  under 
the  name  of  the  United  States.  Tlie  king,  by  the 
definitive  treaty,  acknowledged  those  states  to  b6 
free,  sovereign,  and  independent ;  he  treated  ^vith 
^em  as  such,  and  he  relinquished,  for  ever,  ail 
claims  to  the  government,  propriety,  and  terri- 
torial right  of  the  same  countries :  the  extent  of 
those  territorial  rights  or  boundaries  of  the  United 
States,  were  distinctly  ascertained,  and  avowedly 
declared,  by  a  particular  clause  of  the  definitive 
treaty.  On  the  sskme  day,  that  the  king  ratified, 
by  a  formal  act,  that  definitive  treaty,  the  whole 
acts  of  trade,  navigation,  and  revenue,  attached 
tipon  those  Uliited  States,  as  a  nation  free,  inde* 
*  pendent,  and  woereign.    It  did  not  now  require  to 
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be  a  great  lawyer^  to  tell,  that  the  joi/  of  such  a  luu 
tion  was  alien;  that  the  products  of  such  a  soU  were 
alim ;  that  the  ships  of  such  a  nation  were  atim  ^ 
and  that  the  navigators  of  such  ships  were,.  expriuHk 
facice^  aliens. 

As  the  king  bad  now,  by  the  treaty,  relinquished 
for  ever  all  claims  to  the  government  of  the  United 
States,  so  did  he,  incidentally,  relinquish  the  obe« 
dience  of  the  various  people,  forming  those  United 
States:  as  the  American  citizens,  who  formed 
those  bodies  politic,  now  owed  no  subjection  to  the 
crown  of  Great  Britain,  they  were  no  longer  Bri« 
tish  subjects,  the  terms  su^ection  and  sutject^ 
being  correlatives,  such  as  husband  and  wife>  bf 
ther  and  son,  sovereign  and  subject,  which  must  al- 
ways have  a  reciprocal  relation  to  each  other :  it  is 
one  thing,  says  South,  for  a  father  to  cease  to  be 
a  father,  by  casting  off  his  son ;  and  another,  for 
him  to  cease  to  be  so,  by  the  death  of  his  son :  in 
this,  the  relation  is  at  an  end,  for  the  want  of  a  car'* 
relatroe,  and,  in  the  same  manner,  whea  the  sore* 
reign  relinquished,  by  the  treaty,  in  the  due  per- 
formance of  a  legal  trust,  all  claim  to  the  goyem- 
ment  of  the  United  States,  the  relation  of  the 
American  citizens  ceased,  for  want  of  a  correla- 
tive. 

The  first  law  opinion,  which  has  fidlen  into 
my  hands,  on  those  topics,  was  that  of  Mr.  Ken* 
yon,  dated  at  Chester,  on  the  1 1th  of  October^ 
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1789*,  and,  without  any  hesitation,  be  gave  it  as 
his  opinion,  that  ^*  the  fair  construction  of  the  act, 
as  circumstances  now  stand,  is,  that  goods,  the 
produce  of  the  United  States^  may  be  imported 
into  this  country,  from  the  place  of  their  growth^ 
upon  payment  of  the  duties,  payable  by  foreigners^ 
and  upon  no  other  terms  -f /'  The  next  opinion, 
which  has  fallen  in  my  way,  is  that  of  sir  William 
Wynne,  which  was  asked  by  the  board  of  customs, 
whether  ships  of  the  United  States  were  entitled 
to  registers,  as  ships  of  the  British  colonies,  which 
is  such  an  opinion,  as  was  to  be  expected  from 
such  a  jurist,  against  considering  such  ships,  as 
British,  but  as  alien  |.  The  next  opinion,  which 
has  occurred  to  me,  is  that  of  the  attorney-general, 
Arden,  in  Oct.  1788,  wherein  he  gives  it  as  his 
judgment,  that  there  can  be  no  trade  between  the 
United  States  and  the  British  West  Indies,  except 

*  The  defioitive  treaty  wag  ngned  on  the  Sd  of  September, 
1783.  The  case  only  tUted  to  Mr«  Kenyon  the  statute  la 
Charles  IL  chap.  18.  sec.  3.  8,  9.  with  this  N.  B;  <<  These 
questions  are  put  merely  to  know  how  the  law  stands  upon 
those  clauses,  without  any  regard  to  any  orders  of  council,  that 
may  be  made  relative  to  the  trade  of  America,  under  the  act  of 
last  session  of  parliament,'* 

t  See  this  opinion,  under  this  head.  No.  2« 

X  It  was  dated  on  the  19th  of  October*  1785.  The  late  Mn 
Thomas  Boone,  the  churman  of  the  board  of  customs,  assured 
me,  that  the  attorney  and  solicitor-general  concurred  in  sir 
William  Wyn  no's  opinion.    See  it  under  this  head,  No.  8* 
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such  as  was  allowed  by  the  king's  proClamatipil  ** 
All  those  opinions  go  to  prove,  what  is  sufficiently 
obvious  in  itself,  that  the  United  States  became 
free,  sovereign,  and  iodepei^dent,  under  the  defioi' 
tive  treaty ;  and  so,  must  be  deemed  foreigo,  and 
alien,  to  the  British  nation ;  taking  it  for  granted, 
that  the  peoiple^  forming  those  United  States^  musi 
be  necessarily  aliens. 

Yet,  are  there  books,  vvbich  propagate  different 
doctrines,  and  persoiis  of  ingenuity,  who  avow 
notions,  that  lead  them  to  consider  those  citizens, 
who  were  born  under  the  allegiance  of  the  king,  toi 
be  still  entitled  to  their  birth-rigkts,  as  subjects, 
under  the  well-knowa  declaration  of  the  great 
charter^  that  has  been  already  quoted, 

3ut  every  nation^  and  ^ery  staUj  under  what* 
ever  name,  must  consist  of  individuals,  men,  wo- 
men, and  children,  of  whatever  number;  and  it  is 
those  individuals,  who  form  the  body  politic  of  every 
such  nation  and  state.  By  the  definitive  treaty, 
the  king,  first>  acknowledged  the  associations  of  in- 
dividuals, forming;  the  United  States,  to  be  free, 
sovereign,  and  independent;  and,  secondly,,  relin- 
quished all  claims  to  the  government,  and  terri-' 
torial  rights  of  the  same«  According  to  those  no^ 
tions,  then,  the  country  of  the  United  States  is  re* 
linquished,as  sovereign,and  the  inhabitants  thereof  ^ 

*  See  this  opiuioob  under  this  bead.  No.  4^ 
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are  admitted  to  be  free,  and  indepeDdent;  yet  are 
they  said  to  be  subjects,  claiming  from  Uie  laws  of 
Eogland,  their  hirtk-rigkts,  as  British  subjects,  uot- 
withstaoditig  their  own  election  to  be  free  add  in- 
dep«ident,  and  the  recoghitioa  of  their  election, 
hy  their  former  sovereign.  Such  a  contradiction . 
^f  character  nerer  existed  in  any  code  of  law,  in 
any  country ;  OQ  the  contrai'y,  the  lord  chancellor 
EgertoU  laid  it  down  as  a  principle,  in  delivering 
his  judgment,  in  the  case  of  the  post-hati,  that 
^*  in  a  true  and  lawful  subject,  there  must  be  sub' 
jtctio,Jidcst  et  obedientia,  and  those  cannot  be  se- 
vered, no  more  than  true  &ith,  andcharityiinatrue 
christian*."  Now,  the  notions,  before  mentioned; 
would  separate  from  the  character  of  a  true  sub- 
ject, the  tttbjection,  thejhaltyt  and  the  obedkme^ 
which  is  w  essential  to  the  genuine  character;  and 
after  those  very  citizens  of  the  United  States  had 
relinquished  their  faith,  allegiance,  and  obedience, 
and  were  acknowledged  by  the  king  to  be  free 
and  independent,  what  tub^ectiortt  yfhaXjaith,  what 
obedience  could  remain  in  such  citizens }  We  may 
now  infer,  from  the  foregoing  premises,  that  it  Is 
absurd  in  argument,  and  unfounded  in  law,  for  any 

*  See  lord  Egertoa'i  tpeecb,  which  he  pnbliihed  in  ISOQ, 
p.  64.  I  pKBume  h  is  not  necessary  to  toy,  tliat  wiitn  the  lord 
cHaucellor  givra  his  jud>;iiieiit  oa  the  cftie  before  hi lo,  fur  his 
decimm,  that  it  becomes  a  pait  oF  tbr  !>-*  "^f  the  Ituid,  if  it  be 
itot  tppeiled  from,  aud  revened. 


S76  Opinions  of  [Of  ike  Lam 

person  to  claim  the  rights  and  privileges  of  a  sub- 
ject, without  showing  his  subjection,  professing  his 
faith,  and  owning  his  obedience.  Yes,  the  Ame- 
rican  citizens^  are  free,  and  without  subjection; 
yet  how  f  Not  to  do  what  they  list ;  for  they  must 
so  use  their  freedom  and  independence,  as  not  to 
prejudice  the  public*:  so  says  the  law  of  reason, 
and  policy,  respublica  prefcrenda  est  privatis-;  and 
so  affirm  many  statutes f. 

The  learned  and  elegant  Crarg  traces  back  the 
doctrine  oi  foreign  birth,  alienage,  to  the  feudal 
law,  of  which  this  is  the  chiefest  rule:  unus  et  idem 
duorum  dominorum  homo  Ugius  esse  non  potest, 
that  is,  one  and  the  same  person  cannot  be  liege« 
man,  or  vassal,  of  two  superior  lords.  He  who  is 
born  under  another  prince,  whose  liege  subject  he 
iF^  because  he  cannot  perform  what  he  owes  to  his 
true  lord,  is  put  away  from  the  fief,  in  another 
country;  for  he  cannot  keep  his  fealty  untainted, 
and  inviolate,  to  two  lords,  to  him,  under  whom  he 
is  born,  and  to  his  new  sovereign ;  neither  is  it 
possible  for  him,  in  case  of  u  ar  between  them,  to 

•  Commentary.  Upon  Fortescoe,  20- 1  • 

t  27  Edward  III.  12.  l6;  28  Edw.  III.  ch«  5;  23  Hen^ 
VIII.  ch.  l6;  25  Hen.  VIII.  ch.  J3 ;  32  Hen.  VIIL  ch.  IS, 
19;  33  Hen.  VIII.  ch.7;  35  Hen.  VIII.  ch.  4;  1  Edw.  VI. 
ch.  3.  5  ;  2  and  3  Edw.  VI.  ch.  3/  ;  1  and  2  P.  and  M.  ch.  5 ;  t 
Eliz.  ch.  17;  18  Eliz.  ch.  9. 15.  17. ;  8  Eliz.  ch.  3 ;  23  Eli«. 
di.  5 ;  87  Eliz.  ch.  \g,  &c. 
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5uccour  them  both,  to  assist  both,  as  a  soldier,  to 
conceal  the  secrets  of  both  princes,  which  is  chiefly 
required  by  the  feudal  law.  This  able  writer  con- 
siders this  doctrine  as  universal,  in  the  several  codes 
of  the  European  nations ;  it  is  even  so,  by  the  law 
of  nature;  no  many  said  our  Saviour,  can  serve  two 
masters,  for  he  will  hate  the  one  and  love  the  other*. 
If  the  feudal  law  were  a  branch  of  the  common 
law,  then  must  the  notion,  which  attributes  rights 
to  former  subjects,  after  their  subjection  was  relin- 
quished, by  their  sovereign,  be  abhorrent  to  the 

« 

common  law« 

The  American  citizens  can,  therefore,  by  no 
mode  of  speech,  nor  by  any  principle  of  law ;  of 
the  law  of  nature,  of  the  law  of  nations,  of  the  feu* 
dal  law,  of  the  common  law,  be  deemed  British 
subjects,  unless  those  associations  of  mankind  are 
subjects,  who  owe  no  allegiance  to  the  British 
crown,  or  any  obedience  to  the  British  govern- 
ment ;  that  allegiance,  which  is  said  to  include  all 
the  engagements,  owing  from  subject  to  sovereign; 
that  obedience,  which  is  styled,  emphatically,  the 
very  essence  of  law.  In  the  report  of  Calvin's 
case,  it  is  said  to  be  a  maxim  that  ligeance  is  a  re- 
ciprocal tie,  quia  sicut  subditus  tenetur  ad  obe^ 
dientiam,  ita  rex  tenetur  ad  protect ionem-f.  But, 
what  reciprocity  can  there  be,  or  what  protection 

*  Craig  on  the  succession  of  kin^  James,  253*     f  7'Co.  5. 
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claimed,  when  subjects  have  renounced  their  al- 
legiance, refused  their  obedience,  and  the  king, 
thereupon,  renounces  their  allegiance,  and  releases 
their  subjection,  by  acknowledging  their  freedom 
and  independence  ?  The  king  gives  protection  to  his 
subjects  by  his  laws.  An  American  citizen,  claim- 
ing his  birth-rightSy  must  S^pply  to  the  king-s  laws; 
and  to  entitle  himself  to  legal  protection,  he  must 
«how  that  he  is  a  subject,  owing,  and  yielding  obe- 
dience. If  he  cannot  do  that,  he  must  fail,  in  his 
claim  of  rights^  like  the  Frenchwoman  in  the  time 
of  Edward  L  whose  case  is  reported  in  Henoham : 
she  brought  a  writ  ofayeU  against  Cobledicke,  and 
declared  of  the  seisin  of  Roger,  her  g;randfather, 
and  conveyed  the  descent  to  Gilbert,  her  father, 
and  the  same  descent  from  her  father  to  herself; 
and  the  tenant  pleaded,  that  th^  demandant  was  not 
of  the  kgiance  of  Englandy  nor  of  thejiddity  of  the 
king;  and  demanded  judgment.  This  was  held 
to  be  good,  and  su^cient,for  to  the  king  fidelity  and 
allegiance  are  due;  and^therefore,since  she  failed  in 
that,  she  was  not  to  be  answered,  and,  thereupon, 
she  prayed  licence  to  depart  from  her  writ,  and  so 
?he  left  her  suit  ^. 

It  may  be  here  worth  enquiry,  if  something  to 
this  useful  purpose  may  not  appear  on  the  face  of 
the  treaties  with  the  United  States  ?  By  article  4| 


i^  The  lord  cbanceOor  Egerton  s  speech,  91-3i 
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of  the  definitive  treaty,  it  \vas  stipulated  that  cre- 
ditors, on  either  side,  should  meet  with  no  lawful 
impediment  to  the  reoovery  of  their  debts.  After 
tl]^  re-establishment  of  peace,  by  that  treaty,  the 
-subjects  and  citizens  of  the  contracting  parties 
-were  not  at  war,  and,  being  at  peace,  there  could 
not  be  any  legal  impediment  to  legal  remedies,  for 
Just  debts;  but,  in  contemplation  of  the  treaty,  the 
subjects  of  the  one  power,  and  the  citizens  of  the 
other,  had  become  thereby  aliens  to  each  other. 
The  same  observations  may  be  made  upon  the  5th 
article,  which  provides,  that  persons  having  any 
interest  in  confiscated  lands,  either  by  debts,  marr 
riage  settlements,  or  otherwise,  should  meet  with 
no  lawful  impediment  in  the  prosecution  of  their 
^ust  rights.  It  may  be,  moreover,  remarked,  that 
Adams  and  Jay,  two  of  the  American  negociators^ 
were  lawyers,  the  first,  being  chief  justice  of  Ma&- 
sachusets,  and  the  last^  chief  justice  of  the  United 
'States,  and  both  Adams,  and  Jay,  knew  the  mean* 
ing  of  their  own  terms,  whatever  the  British  ne^ 
gociator  may  have  done.  This  reasoning  is  con- 
firmed, by  an  article,  in  the  commercial  treaty,  be- 
tween Great  Britain  and  the  United  States,  which 
"was  negociated,  in  November,  1794,  by  lord  Gren- 
ville,  and  the  same  John  Jay  :  it  wsis  agreed,  by 
article  9,  '^  that  British  subjects,  who  now  hold 
lands  in  the  United  States,  and  the  American  citi* 
zens,  who  now  hold  lands  in  his  majesty^  domi^ 
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nions,  shall  ccmtinue  to  hold  theBi»  aocording  to 
the  nature  and  tenure  of  their  respective  states,  and 
titles  therein,  and  may  grant,  sell,  or  deytse  the 
same,  as  if  they  werie  natives,  and  that  neither  they, 
nor  their  heirs,  or  assigns,  shall,  so  far  as  may  re- 
spect the  sa^d  lands,  and  the  legal  rem^sdies  inci- 
dent thereto,  be  regarded  as  alie^^s^*"  Is  it  not 
apparent,  then,  from  the  foregoing  intimations, 
that  in  the  judgment  of  the  negociators  of  the  se- 
veral treaties  between  Great  Britain  and  the  United 
States,  an.d  in  contemplation  of  parliament,  the 
subjects  of  the  first  country,  and  the  citizens  of  the 
last,  were  considered  9iS  foreigners  to  each  other  ? 
Yet  are  we  still  told,  that  those  people  of  th^ 

^  The  37  Geo*  III.  ch.  ^T,  was  made  for  carryiog  ioto  exe- 
cution that  treaty  of  commerce.  By  section  24,  the  9th  ar- 
ticle above  stated  was  ratified,  any  /atv,  cuzitmi^  or  uiagt^  to  the 
contrary  notwithstanding.  The  article  beforeinentioned  was 
adopted  by  the  negociators  of  it,  as  they  considered  the  people 
of  Great  Britain,  and  United  States,  to  be  aliens  to  each 
other ;  and  the  parliament  confirmed  this  article,  ex  abundanie 
cauietcf  notwithstanding  the  well-Known  law,  custom,  and 
usage,  to  the  contrary;  yet  are  there  some,  who  consider  this 
statute  as  a  proof,  that  the  citixeim  of  the  United  States  are  not 
aliens.  There  is  another  statute,  which  also  shews  the  tense  of 
parliament,  on  thjs  topic  :  the  30th  Geo.  III.  ch.  %7.  for  eiv 
couraging  the  settling  of  the  British  colonies^  by  inhabitants^ 
from  the  United  States,  required  such  emigrants  to  the  British 
colonies,  to  take  the  oatk  of  allegiance ,  upon  their  arrival  and 
settlement ;  but,  in  this  case,  none  but  aliem  would  have  been 
required  to  take  the  oath  of  allegiance  to  the  king. 
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United  States^  who  were  born  British  subjects, 
jeyen  now  continue  to  be  entitled  to  their  original 
birth'righis ;  and  for  this  singular  notion  the  great 
charter  <)f  English  liberties  is  quoted,  that  no  free- 
man shall  be  outlawed,  or  any  way  destroyed,  ex- 
cept by  the  judgment  of  his  peers,  or^  by  the  law  of 
the  land.  But  is  not  this  argument  conceived  upon 
too  narrow  principles,  to  apply  appositely  to  the 
present  question,  reiative  to  thousands  of  men, 
rather  than  to  one  man?  The  fundamental  prin- 
ciple  is  sound  law,  but  it  does  not  reach  the  case 
of  the  inhabitants  of  thirteen  colonies,  who  revolted 
from  tbe^British  empire,  who  rose  in  arms  against 
the  king's  government,  renouncing  their  allegi- 
ance, and  claiming  their  freedom,  from  any  fur- 
ther obedience  to  British  laws,  and  acting  thus 
against  all  law,  during  seven  years,  were  recog- 
nized  by  the  king,  in  pursuance  of  the  high  trust 
invested  in  him  by  those  laws,  to  be  independent 
and  sovereign,  without  subjection  or  obedience. 
Ts  it  not  a  sudlcient  answer  to  such  pretensions,  as 
a  claim  of  rights,  without  submission,  volenti  non 
^t.ifffuria;  you  have  elected  to  be  aliens,  and  yon 
have  been  recognized  by  the  king,  the  fountain  of 
all  jurisdiction,  to  be  what  you  have  chosen  for 
yourselves ;  and  the  laws,  from  which  you  claim 
your  rights,  cannot  acknowledge  you  in  any  other 
character  than  you  have  chosen  for  yourselves, 
and  have  been  recognized  to  belong  to  you  :  you 


-.  ^ 
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profess  not  to  owe  any  allegiance  ^  the  king,  or 
obedience  to  his  laws,  and,  under  such  circum- 
stances, you  cannot  receive  protection  from  either, 
whatever  rights  you  may  have  once  possessed, 
■quod  est  incanveniens,  aut  contra  rationem,  non  per^ 
missum  est  in  lege  *. 

In  the  argument  of  the  instructive  case  of  Camp* 
bell  and  Hall»  in  Hilary  Term,  1774>  it  was  said,  by 
Mr.  AtLEYN,  the  learned  counsel  for  the  plaintiff^ 
fy  the  technical  learning  of  Westminster-hall  can 
•give  hut  little  assistance  to  the  decision  of  this 
question.  The  great  principles  of  the  law  of  em« 
pire  must  determine  it,  and  the  political  history  of 
.England  affords  particular  illustrations  of  it."  This 
course  must  again  be  pursued,  in  illustrating  the 
question  of  the  alienage  of  the  American  citizen^ 
.which  may  be  enquired  into  under  two  heads: 

1st.  How  aliens  may  become  subjects ; 

2d.  How  subjects  may  become  aliens. 

As  to  Xhejirst  head  ;  it  is,  in  general,  true,  that 
an  alien  bom,  coming  into  England,  apd  desiring 
to  become  a  subject,  cannot  be  naturalized  but  by 
parliament,  that  is,  without  the  consent  of  the  na- 
tion :  this  seems  to  have  been  always  the  law  of 
England,  though  it  was  otherwise,  of  old,  in  Nor- 
mandy, where  the  prince  might  naturalize.  An 
act  of  naturalization,  thus  obtained  from  parlia* 

«  Coke,  Litt  178* 
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Tnent,  cures  the  ^lien's  disabilities^  as  if  he  had 
been  born  in  England,  and,  by  apt  clauses,  an 
act  of  naturalization  may  be  so  made^  as  to  cure 
other  disabilities ;  yet  is  it  inaccurate  to  say,  that 
a  person  may  be  naturalized,  by  being  born  in  any 
dominion  of  the^  king,  while  he  was  king  of  Eng- 
land^ or  born  upon  the  king*s  seas,  or  born  under 
the  statute  of  Edward  III.  de  natis  ultra  mare;  for 
such  subjects  never  were  aliens. 

During  the  late  reign,  the  parliament  extended 
the  benefits  of  naturalization  to  such  foreign  pro- 
testants,  as  should  reside,  for  a  limited  time,  in  the 
king's  plantations  %  and  protestant  officers,  being 
foreigners^  were  naturalized  by  parliament,  upon 
performance  of  special  services ;  and  foreign  sea* 
men,  upon  performing  nautical  services  on  board 
British  shipping.  The  colonial  assemblies  did  pass- 
acts  of  naturalization,  which  were  limited  in  their 
operation,  by  several  statutes,  imposing  disabilities 
on  aliens  and  denizens ;  they  were  bound  also  by 
the  limited  nature  of  their  jurisdictions,  and,  at 
the  beginning  of  the  present  reign,  a  general  in- 
struction was  given,  by  the  king,  to  his  governori 
of  colonies,  not  to  assent  to  any  act  of  assembly^ 
granting  naturalization  to  any  foreigners,  as  such 
acts  might  trench  upon  the  statute  law  of  the 

«  4  Ge^.  II.  cli.  21 ;  13  Geo.  II.  cb.  7 ;  20  Gee.  IL  cb.  45 ; 
%  Geo.  III.  ch.  25 ;  IS  Geo.  IIL  ch.  25 ;  20  Geo.  III.  tK  20. 
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land,  and  thus  operate  against  the  policy  of  the 
state. 

Yet,  Ventris  hath  reported  sir  Matthew  Hale, 
the  chief  baron,  to  have  said,  in  lord  Holderness's 
case,  that  *'  Naturalization,  according  to  our  law, 
can  only  be  by  parliament,  and  not  otherwise*.^* 
There  must  be,  surely,  some  mistake  here,  as  such 
a  judge  could  not  have  so  far  allowed  his  vigilance 
of  observation  to  have  slumbered,  as  to  say,  that 
naturalization  cannot  be  otherwise  than  by  parlia- 
ment. The  chief  baron,  it  seems,  did  not  advert, 
that  thousands,  and  tens  of  thousands,  millions, 
and  tens  of  millions  of  people,  have  been  natural- 
ized by  the  act,  and  operation  of  law,  and  thus  be- 
came subjects.  Mr.  Wallace,  who  argued  for  the 
defendant,  in  the  case  of  Campbell  and  Hall,  re- 
marked, what  may  well  be  remembered,  "  It  is 
not,  as  formerly,  when  the  conqueror  gained  cap- 
tives and  slav'es,  and  absolute  rights,  by  the  law  of 
nations,  but  now,  the  conqueror  obtains  dominion^ 
and  suhJectsJ*  This  beneficial  change  probably 
took  place,  as  early  as  the  age,  when  the  ravages 
of  the  Danes  were  softened,  by  the  introduction  of 
Christianity,  or  prevented  by  the  progress  of  civili- 
zation.  There  is,  however,  but  little  in  our  law 
books,  as  hath  been  already  intimated,  of  natural- 
ization by  conquest ;  for  slow  is  the  progress  of 

*  1  Vent  4l9-2a 
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jurisprudence,  as  a  science:  yet  was  it  said,  *^  If  the 
king  of  England  make  a  new  conquest,  the  per- 
sons there  born  are  his  subjects;  but  if  it  be 
taken  from  him  again,  the  persons  there  born^ 
afterwards,  (after  befng  conquered,)  are  ali- 
ens •/*  This  was  saying  but  very  little  in  ad- 
vance of  a  more  rational  construction,  as  it  is 
not  said,  that  the  alien  people,  who  had  been  con- 
quered by  the  arms  of  the  crown,  became  subjects 
of  the  crown,  by  act,  and  operation  of  the  law*  It 
is  not  easy  to  ascertain  the  epoch,  when  the  law 
became  thus  understood;  I  should  guess,  that  such 
a  principle  of  law  became  prevalent,  sooti  after 
the  arrival  of  the  Normans,  who  argued  very 
acutely  about  sovereignty  and  subjection.  It  was 
certainly  understood,  as  early  as  the  reign  of 
Henry  II.  when  the  people  of  Ireland  were  sup- 
posed  to  have  become  his  subjects^  from  his  con* 
piest. 

Let  us  now  listen  to  the  soft  voice  of  lord  Mans- 
field,  when  delivering  the  judgment  of  the  King's 
Bench,  in  the  well-known  case  of  Campbell  and 
Hall.  **  In  the  acquisition  of  conquests,  it  is 
limited,  by  the  constitution,*'  says  he,  *'  to  the 
king's  authority,  to  grant,  or  refuse^  a  capi- 
tulation ;  if  he  refuse,  and  put  the  inhabitants  to 
the  sword^  all  their  lands  belong  to  him ;  if  he  re- 

•  Dyer,  224  ;  Vaughan,  281*2. 
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ceive  the  inhabitants  under  his  protection,  and 
grant  them  their  property^  he  has  the  power  to  fix 
the  conditions ;  he  is  entrusted  with  making  the 
treaty  of  peace,  and  he  may  yield  up  the  conquest, 
or  retain  it,  upon  such  terms,  as  he  shall  think  fit 
to  agree  to."  These  powers,  (in  the  king^)  fto  man 
ever  disputed ;  neither  has  it  hitherto  been  con* 
troverted,  but  that  the  king  might  change  part  of 
the  government  of  Granada,  or  all  the  political 
form  of  the  government  of  a  conquered  dominion. 
He  afterwards  added,  ''  it  is  not  to  be  wondered, 
that  an  adjudged  case,  in  point,  has  not  been  pro- 
duced ;  no  dispute  ever  was  started  before,  upon 
the  king's  legislative  authority  over  a  conquest  3  it 
never  was  denied  in  Westminster*hall ;  It  never 
was  questioned  in  parliament ;  it  was  so  decided  in 
Calvin's  case/^  Lord  Mansfield  then  run  over  the 
liistory  of  the  conquests  made  by  the  crown  of 
England,  in  order  to  confirm  and  illustrate  his 
juridical  doctrines;  beginning  with  that  of  Ireland 
and  ending  with  that  of  New  York.  In  all  those 
cases  of  conquest^  the  previous  aliens  became 
subjects  of  the  crown^  by  subsequent  conquest ; 
and,  of  course,  were  virtually  naturalized,  by 
the  act,  and  operation  of  law.  ^'  The  conquered 
inhabitants^  once  received  under  the  king*s  pro- 
tection,"  said  lord  Mansfield,  in  judgment,  '^  be- 
came subjects^  and  were  to  be  universally  con- 


altered  in  this    light,    and  net   as  tmemies,  OM, 

ALIENS  *." 

The  first  opinion^  which  I  hive  found,  on  sach 
topics,  is  that  of  John  de  Witt,  in  1667>  with  the 
remarks  thereon,  by  sir  William  Temple,  who 
was  then  ambassador  in  Holland.  This  opinion, 
which  was  called  a  discourse^  was  given,  in  conse* 
quence  of  the  treaty  of  Breda,  1667,  whereby 
England  ceded  Sarinam  to  HoHand ;  and  Holland 
ceded  New  York  to  England,  with  plenary  right  of 
sovereignty,  propriety y  and  possession.  These  ex?-. 
pre^sions  were  deemed,  by  De  Witt,  and  tacitly  ac^* 
knowledged,  by  Temple,  of  sufficient  force,  to 
transfer  the  allegiance  of  the  Dutch  colonists,  at 
New  YorJc,  to  the  English  crown,  who  thereby  be- 
came subjects,  as  lord  Mansfield  remarked,  and 
ceased  to  be  considered  as  enemies,  and  aliens., 

*  Cowper*8  Reports,  S04.  Bat  lord  Mansfield,  while  he 
paid  the  greatest  deference  to  the  opinions  of  the  law  officers  of 
the  crown,  when  formally  given,  seems  not  to  have  been  aware  o^ 
the  opinion  of  the  attorney  •general  Northey,  in  1/04,.  with  re* 
gard  to  t^  part  of  St,  Christopher's,  then  recently  conquered* 
**  Her  majesty  may,*'  said  Northey,  "  if  she  shall  be  so  pleased, 
under  her  great  seal  of  Engiandj  direct  that  the  like  duty  (of  four 
and  a  half  per  cent.)  be  levied,  for  goods  to  be  exported,  from 
the  conquered  part ;  and  that  command  will  be  a  law  there ;  her 
miK^esty,  by  her  prerogative*  being  enabled  to  make  laws, 
that  will  bind  places,  obtained  by  conquest,  and  all  Uiat  shall  in** 
habit  therein."  This  proves,  also,  that  those  conquered  people^ 
being  now  obedient  to  her  power,  were  subjects f  and  not  aliens; 
as  the  could  only  legislate  for  such  a  people,  by  acts,  under 
the  great  seat  of  England. 
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The  next  opinion,  which  I  have  foond^  is  Ihat  of 
the  attorney -general  Pratt,  in  August  1759,  who, 
with  the  solicitor-general  Yorke,  was  ponsulted,  by 
the  board  of  customs,  on  the  effect  of  the  recent 
capitulation  of  Guadaloupe.  His  opini<m  was,  that 
this  island  must  be  considered  as  now  one  of  the 
British  plantations;  the  right  of  sovereignty  being 
changed,  the  whole  island  as  the  king^s,  in  right  of 
conquest,  and  the  whole  colonists  as  become  his 
majesty's  subjects*.  Mr.  SolicitoF*generai,  C. 
Yorke,  gave  a  separate  opinion,  on  that  occasion, 
to  the  same^effect :  '^  I  am  of  opinion, "  said  he,  ^^  that 
Guadaloupe  is  now  to  be  considered  as  a  platita* 
tion,  or  territory,  belonging  to  the  king,  by  con- 
quest ;  and  the  people  thereof  owed,  in  conse- 
quence, an  allegiance  to  his  majesty,  as  bis  sub- 
jects, resident  in  a  plantation)  belonging  to  his 
crownf  .'*  Yet,  some  doubts  being  entertained,  by 
persons  abroad,  and  at  home,  whether  the  French, 
and  Spaniards,  who  remained  in  the  ceded  countries, 
after  the  peace  of  1 763,  theattorney-general,  Norton, 
gave  it,  as  his  opinion,  to  the  board  of  trade,  that 
^'  those  French  and  Spaniards  are  not  to  be  con- 
sidered in  the  light  of  aliens,  but  as  his  majesty's 
liege  subjects."  Yet,  the  bill,  in  parliament,  which  he 
advised,  for  quieting  those  doubts,  was  never  passed, 
perhaps  never  proposed ;  as  wiser  'men  than  Nor- 
ton, probably,  considered  such  advice  as  weak; 
»  »  * 

*  See  this  opinion,  ander  this  heat),     f  See  this  opinion, 
under  this  head* 
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the  law  being  clear.  Who  could  doubts  whetber 
such  French,  and  Spaniards^  being  the  king's  sub- 
jects»  and  not  aliens^  were  not  entitled  to  the  rights 
of  subjects  I  Lord  Mansfield  delivered  it  as  the 
jodgment  of  the  court  of  king's  bench,  in  the  before* 
mentioned  case,  of  Campbell  and  Hal),  ^*  that  the 
law,  and  legislative  government,  of  every  dominion;, 
equally  affects  all  persons,  and  property,  within  the 
limits  thereof;  and  is  the  true  rule,  for  the  deci- 
sion of  all  cpiestions  arising  there :  whoever  pur- 
chases^  lives^  or  sues  there,  puts  himself  under  the 
laws  of  the  place.  An  Englishman,  in  the  island 
of  Minorca,  the  isle  of  Man,  or  in  the  planta*- 
tions^  has  no  privilege  distinct  from  the  natives  *J* 
I  have  now  delivered  explicitly  what  has  occurred, 
to  me,  on  this  first  head  of  argumentation,  how 
aliens  may  became  stttjects,  which  we  now  see  must^ 
and  may,  be  done,  by  act  of  parliament,  or  by  the 
act,  and  operation  of  law.  By  such  operations  of 
law,  it  is  not  too  much  to  assert,  that  there  have 
been  acquired  to  the  British  empire,  since  the  com*, 
mencement  of  the  present  reign,  forty  millions  of 
sjitfjects. 

Seomdly,  I  will  now  proceed,  under  this  second 
head,  to  inquire,  how  subjects  may  become  aliens  ? 
The  persons,  and  the  property,  of  the  English 
people,  have  been  guarded,  with  great  anxiety,  by 
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their  iaw$9  whtch  have  made  furety^  in  those  re- 
spects, double  sure  ^. 

^  Yet  did  the  common  law,  as  we  may  leara 
from  Bractony  allow  of  disfranchisament,  £(od  of 
banishment:  an  individual  might  Im  interdicted 
his  province,  bis  oity,  or  his  town ;  or  he  might 
hlive  been  interdicted  his  kingdom,  for  years,  or 
fbr  life :  &nd  abjuration  was  a  l^gal  exile,  as  well 
by  the  statute  law,  as  by  the  common  lawf. 
•  Yet,  neither  the  law  of  ecoile^  nor  the  law  of  ^^cic- 
rity^  applies  to  the  present  operation,  which  relates 
to  many  subjeets,  not  to  one  subject;  and  which 
turns  upon  circumstances  o(  national poHof,  and  not 
upoi^  points  of  Juridical  pradict :  it  involves  this 
high  consideration  of  puUig  interest,  whether,  if  the  ^ 
state  be  in  danger,  the  righu  of  ibe  few  m^y  not 
be  sacrificed  to  the  benefit  of  the  many  :  and,  the 
foregoing  considerations  lead  on  to  the  inquiry, 
whether,  as  subjects  may  be  obtained  by  the  act, 
and  operation  of  law^  subjects  may  not  be  roiin- 
quished  also,  by  the  act,  and  operation  of  hto. 

The  king,  certainly,  cannot,  by  any  special  act, 
disfranchise  a  particular  subject;  though^  by  his 
judges,  sitting  in  bis  bench,  a  subject  may  be  out- 
lawed, on  proper  process,  for  that  end,  operating 

•    •  • 

*  By  tho  gre%t  charter,  which  has.  been  so  often  confirmed, 
and  by  the  greatest,  and  best  explanatory  act  of  the  2Sth 
Ed.  III.  ch.  3. 

-f  West,  the  second,  c.  %5 ;  Seldaa  Mare  Claof.  Id;  Melloy, 
J}ejure  inar»llnio,  358,  36l . 


) 


qflfatioMJl '  Eminent  Lawyers. 

upon  the  demerits  of  the  party ;  yet^  the  kiag,  by 
authority  of  that  high  trust,  wherewitli  he  is  ia« 
vested,  by  the  constitution,  of  making^  war,  and 
peace,  may  relinquish,  by  treaty,  the  sabjectioti  of 
many  subjects;  as  in  the  perforqaance  of  this  trust, 
the  act  of  the  king,  virtually,  includes  the  act  of 
the  nation ;  for,  if  it  were  otherwise,  by  the  under* 
standing  of  the  law  of  nations,  treaties  of  peace 
could  never  be  made  between  belligerent  powers. 
/S^ir  et  subditi  sunt  relativa,  said  lord<»chancell6r 
JBgerton,  in  giving  his  judgment,  in  Calvin's  ease  *. 
Ti.ee  cannot,  he  adds,  be  a  king  of  land,  without 
subjects ;  for  that  were  but  imperium  in  belltuis:   so^ 
neither  can  there  be  subjects,  without  their  king; 
for  then,  the  terms  king,  and  subject^  would  Aot  be 
correlatives.     Hence>  we  may  infer,  as  the  lordr 
chancellor  intimated,  that  the  true  correlatives  are 
sovereignty^  and  subjection  f :  if  the  subjection  be 
withdrawn,  and  so  admitted,  the  sovereignty  i$ 
gone :  if  the  sovereignty  be  removed,  then,  is  the 
subjection  gone;  and  the  subjection  being  gon£i, 
the  people,  owing  no  subjection,  are  no  longfer  sub- 
jects ;  for  they  are  all  correlativei^,  which  cannot 
£xist,  without  each  other* 

On  this  second  head,  how  subjects  may  become 
aliens^  any  moi'e  than  on  the  firsts  it  is  not  to  be 
wondered,  as  lord  Mansfield  remarked,  that  an  ad- 
judged case  in  point,  cannot  be  produced  ^  no  dis- 


•  HU  «peecb,  pritit«d  \Q0^  p.  14*«      .     t  l^bicL  73. 
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pute  was  ever  started  before,  as  to  the  king^s  power, 
in  nlaking  a  treaty  of  peace,  to  relinquish  a  pro- 
vince, with  the  allegiance  of  the  provincials. 

But,  if  we  trace  this  point,  historically,  the  ope- 
ration of  law  will  become  very  apparent.  The 
Iord«ehancellor  Egerton  said,  what  ail  the  judges, 
indeedj  affirmed^  in  arguing  the  case  of  the  post 
natif  that  king  Henry  II.  had  England,  and  Nor- 
mandy, by  descent  from  his  motijpr,  the  empress 
Mawd;  and  Anjou,  and  Main,  by  descent  from  bis 
father,  Geoffry  Piantagenet ;  and  he  that  was 
born,  the  ohanoellor  went  on  to  say,  in  any  of  the 
king^s  dominions,  and  uo|ter  the  king's  obedience, 
is  the  king's  liege  subject, and  b^rn  adjidem  regis; 
(for  that  is  the  proper,  and  ancient  word,  which  the 
law  of  England  hath  used ;  stdjtdem  regis  AngUcs^ 
adjidem  regis  Fmncia ;  J  and,  therefore,  he  can* 
not  be  a  stranger,  or  alien  to  the  king,  or  in  any  of 
bis  kingdoms ;  and  by  consequence'  is  enabled  to 
have  lands  in  England,  and  to  sue,  and  be  sued, 
k)  any  real  action,  for  the  same  *.  . 

King  John,  the  youngest  son  of  Henry  lU  lost 
tdl  th^se  French  dominions  to  Philip,  the  French 
king,  in  12041.     Upon  this  transaction,  whereby 

*  The  Ip'rd-chancellor'a  published  speech,  62,  4. 

t  Brady  says,  by  his  negligence,  Hist.  i.  474.  The  president 
Uenault  tells  a  somewhat  different  story :  king  John,  who  was 
flTpeer  of  France,  was  cited  before  the  court  of  peers,  in  France, 
to  be  judged,  for  the  murder  of  Arthur:  he  did  not  appear :  he 
was  declared  a  rebel,  for  his  oontumacy ;  and  of  coosequeocej 
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England  lost  so  many  provinces,  whstt  was  the  ope* 
ration  of  law?  Is  it  not  apparent,  that  the  people 
.of  those  provinces  no  longer  remained  adfidcm  re- 
^isy  in  obedience  to  John,  and  that  they  must  have 
sworn  fealty  to  Philip  ?  When  the  stwereigntjf  oi 
^hose  provinces  thas  ceased  to  be  in  the  king  of 
England,  the  subjection  of  the  people^  within  the 
isame,  also  ceased.  We  may  infer  as  much,  from 
jthe  following  records,  M.  4,  Henry  III.  in  dower, 
Ihe  defendant  pleaded,  quodpetens  est  de  potest  ate 
regis  FranciiE,  et  residens  in  Francia  ;  et  provisum 
/est  a  consilio  regiSy  quod  nuflus  de  potestatCy  regis 
Francia  respondealur  m  Anglia  antequam  Angli 
respondeantur  demure  mo  in  Francia*:  this  the 
plaintiff's  attornej'  could  not  deny;  and,  thereupon, 
the  judgment  was,  ideo  sine  die  f.  There  is  a  record 
of  the  7th  Hen.  III.  [12SS]  :  Baronibus  Norman^ 
niifi  quod  ad  servitiutn   regis  redeantp;    which 

his  lands  were  confiscated  :  he  w^ub  condemned  to  death,  for  the 
nhurder  of  his  nephew,  committed  within  the  jarisdiction  of 
France  :  PMHp  annexed  Normandy y  and  John* a  other  French  domi' 
nUme,  all  but  Guyenne^  to  the  crown  of  France.— Chron.  Hiet. 
de  France,  i.  197-8.  Consult  da  Tilled  Chion.  abr*  lev  i^oyi 
de  France,  48»  under  the  year  1204. 

•  Fitzh.  Dower,  179. 

f  The  lord-chancellor  Barton's  speech  on  the  Posimati,' 

13,  U. 

X  Rym.  Feed.  1. 26O :  the  writ  therein  contained  was  tested, 
by  the  jitstidary  of  England,  who  knew  the  meaning  of  his  owa 
termii.  Shard  vouched  the  case  of  a  Norman,  who,  with  some 
English,  had  robbed  divers  of{the  king's  subjects,  in  the  narrow 
seas ;  and  who  being  taken,  and  arraigned,  the  Norman  was 
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evinced,  that  the  people  of  those  French  provinces, 
by  the  Lrfc^iture  of  John,  became  aliens  to  England 

The  lord-chani.  ellor  went  on,  in  the  progress  of 
his  argument,  to  say,  that  Henry  HI.  bad  Aquitain^ 
by  descent  from  his  grandmother  Eleanor,  the 
daughter  of  the  duke  of  Aquitain  ;  ^ward  I.  had 
the  same,  by  descent,  and  part  of  Scotland,  by  con- 
quest ;  Edward  H.  and  Edward  JU.  had  the  samet 
by  de$cent;  and  Edward  HI.  claimed  all  France, 
by  descent  from  his  mother,  and  had  the  most  part 
of  it  in  possession;  and  so  had  Henry  V.  and  Henry 
VI.  Now,  adds  the  chancellor,  in  those  kings'  reigns^ 
the  subjects  born,  in  th^  countries,  being  then 
under  their  obedience,  were  no  mliisns^j  but  capable 
of  lands  in  England  *.  History  must  tell  how  those 
)cings  of  England  lost  those  dominions  in  France: 
did  the  obedience  of  the  people  of  those  dominions 
continue  to  England  ?  No :  when  the  sovereignty 
of  the  kings  of  England  was  lost,  the  subjection  of 
their  French  subjects  also  ceased,  and  thenceforth 
became  aliens  to  the  crown,  and  were,  therefore, 
incapable  of  holding  any  lands,  in  England  ;  as  we 
may  learn,  from  the  before  cited  authorities,  and 
records,  and  even  from  Bracton, 

But,  the  aptest  precedent,  for  the  American 

found  guilty,  only  of  felony,  and  the  rest  of  treason;  for  that 
Kormandy  being  lost  by  king  John,  was  out  of  the  allegiance 
of  £d.  III.  and  the  Norman  was  accounted  an  alien.  Shard 
quoted  40  assize,  pi.  24 ;  and  see  Calvin's  case,  7th  report. 

•  Speech,  1 609*  64, 5. 
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treaty,  1782-3,  which  can  be  found,  in  the  fecwcb 
.of  Engliand,  is,  the  treaty  of  Northamptoti,  1388, 
that  acknowledged  the  independen^lje  of  Scotland*. 
The  three  Edwards  endeavoured,  bf  the  ititriguesj 
the  fraud,  and  force,  of  naore  than  forty  yelurs,  to 
tobdue  Scotland.  The  country  was  again,  and 
again,  overrun ;  the  people,  and  their  chiefs,  fell  irt 
the  field,  or  bled  on  the  scaffold;  and  the  limbs  of 
the  illustrious  Wallace  were  exhibited  on  the  public 
placesw  Yet,  such  was  the  persevering  spirit  of 
the  nation,  such  the  skilful  valoor  of  their  leaders^ 
such  the  unconquerable  magnanimity  of  their  king^ 
that  after  a  struggle  of  more  than  forty  years,  tl^y 
compelled  Edward  HI.  with  the  assent  of  his  par-i 
trarbenty  to  acknowledge  the  independence  of  Scot^ 
landf .     The  sovereignty  of  England^  and  the  iub^ 

• 

*  There  was  a  pYeTioas  act  df  parliament  made,  at  York,  oil 
the  1st  of  March  1327*8,  tn titled,  Rektsatio  nperiorUaiia  Scotki, 
Rym.  Feed.  iv.  337.  This  act  of  parliament  went  much  l)eyoBd 
the  mere  release  of  ike  superiority :  it  relinquished  the  country^ 
or  kingdom,  according  to  its  ancient  limits;  and  \i  released 
all  subjettion,  service',  daioti,  or  demand  of  the  country,  or  its 
people. 

t  See  the  cancelled  Par.  Rec.  85-7 ;  4  Rym.  337-8;  flit 
Edward  Coke,  and  sir  Mat.  Hole,  in  discussing  the  connexioo 
of  the  English  and  Scots  laws,  wrote  but  idly;  as  they  seeiB 
not  to  have  known,  that  the  treaty  of  Northampton  was  made, 
under  the  authority  of  two  acts  of  parliament :  but,  sir  Bq1« 
strode  Whitloke  knew,  that  it  was,  and  says,  '*  the  peace,  be- 
tween England  and  Scotland,  2  Ed.  III.  was  concluded,  by  tKe 
parliament,  at  Northampton/'— Co^c^dnea  Juridica,  ii.  334.     . 
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misswn  of  Scotland^  were  renounced ;  the  people  of 
Scotland  were  acknowledged  to  be  free,  and  be- 
came, of  course,  aliens  to  England,  as  the  subse- 
quent events  evince^  as  the  treaty  of  Perth  *,  in 
ISaSj  plainly  shows;  and,  owing  to  those  causes,  the 
people  of  England,  and  of  Scotland,  were  aliens  to 
each  other,  at  the  epoch  of  king  JanxesVaccession, 
as  the  reasonings  of  the  judges,  in  Calvinfs  case, 
demonstrate. 

Come  we  now  to  the  case  of  Calais,  which  is 
somewhat  singular:  in  IS47,  it  ^as  taken  by 
Bdward  III.  who  invited  English  merchants  to 
settle  in '  it ;  so  that  it  now  partook  of  a  mixed 
nature^  of  a  conquest  first,  and  of  a  colony  after* 
wards,  something  like  the  condition  of  St.  Christo- 
phers, after  its  colonization,  and  conquest.  In 
1656,  Calais  was  retaken  by  France,  at  the  end  of 
two  hundred  and  eleven  years  connexion^  In 
1559,  under  the  treaty  of  Chateau  Cambresis, 
Calais  was  to  remain  eight  years  in  possession  of 
France,  and  then  to  be  restored,  provided  queen 
Elizabeth  behaved  well,  in  the  mean  time  f  •  But, 
Elizabeth,  and  Cecil,  were  meddlers,  by  nature; 
and  they  would  interfere  in  the  affairs  of  Scotland, 
and  of  France  :  so  Calais  remained  in  the  hands  of 
the  conquerors.  The  sovereignty  of  Calais  seems 
thus  to  have  rejnained,  during  those  eight  years,  in 

♦  See  the  treaty,  in  Avesboiy,  S4-27- 
f  15  Rym.  605,  &c. ;  the  president  Henault*8  Ahr.  Chron, 
i  476-7- 
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a  sort  of  abeyance  ;  and,  during  that  period,  per- 
sons, who  were  born  there,  were  clearly  aliens,  as 
they  were  born  out  of  the  ligeance  of  the  king,  and 
in  a  country  out  of  the.  possession  of  the  crown. 
The  whole  people,  afterwards,  were  considered  as 
aliens,  by  operation  of  law  ;  as  the  sovereignty  of 
the  town,  and  the  subjection  of  the  people,  were  both 
■lost  to  England,  for  ever. 

Let  us  now  advert  to  the  condition  of  Surinam, 
and  New  York,  under  the  treaty  of  Breda,  1667, 
when  England  ceded  the  first  to  Holland,  in  full 
sovereignty,  propriety,  and  possession ;  while 
Holland,  in  the  same  manner,  ceded  New  York  to 
England.  During  the  efBuxion  of  the  preceding 
century,  the  taw  of  nations  had  been  very  much 
discussed,  by  Grotius,  Selden,  and  other  eminent 
jurists;  and  statesmen  now  argued  every  case, 
arising  from  events,  with  more  accuracy,  and  de- 
,cided  with  more  precision.  The  disputes,  arising 
fiut  of  the  treaty  of  Breda,  came  to  be  settled,  by 
John  de  M'itt,  and  sir  William  Temple:  de  Witt 
gave  his  opinion,  in  a  discourse,  which  is  herein- 
after printed ;  and  he  was  answered  by  Temple, 
whose  paper  is  also  printed  :  it  was  plainly  insisted 
on  by  the  one,  and  tacitly  agreed  by  the  other,  that 
the  Englishmen,  who  remained  in  Surinam,  becnmc 
Dutch  subjects,  so  completely,  that  they  became 
aliens  to  England,  and  could  not  even  apply  to  their 
native  country,  in  any  manner,  for  aid,  or  con- 
sideration, consistent  with  the  law  of  nations.     In 
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the  same  manner^  the  Dutch  people  at  Manhattan; 
as  New  York  was  then  called,  became  completely 
English  subjects,  and  aliens  to  their  native  land  *• 
I'he  wars,  and  the  treaties  of  subsequent  times,  66 
not  supply  much  information,  and  throw  scarcely 
any   light    on   this  bead    of  our   inquiry.     Th6 
peace  of  Ryswich,  1697,  by  restoring,  generally, 
what  had  been  lost  by  either  party,  to  their  former 
possessor,  furnishes  very   little  observation :   the 
main  point  of  that  treaty  was,  the  direct  acknow« 
led^ment  of  William  III.  as  king  of  England,  and 
the  dominions  thereunto  belonging*     The  peace  of 
Utrecht,  1713,  is  much  more  instructive:  the  con^ 
quered  part  of  St.  Christophers  was  now  resigned, 
in  sovereignty,  and  possession  ;  Newfoundland,  whtk 
its  adjacencies,  were  resigned,  in  full  sovereignty, 
to  Great  Britain  :  from  this  epoch,  the  statute  of 
AVilliam,  regulating  the  government,  and  fishery 
of  this  valuable  island,  attached  upon  both.     Nova 
Scotia,  according  to  its  ancient  boundaries,  was  re- 
signed to  Great  Britain ;  but,  there  was  a  proviso, 
that  the  French   subjects  might  remove,  if  they 
should  think  fit;  or  if  they  should  remain,  to  ^njoy 

*  It  is  to  be  regretted,  that  sir  Lionel  Jenkias,  who  w«8  then 
the  leading  civilian,  did  not  answer  De  Witt;  as  we  should 
have  had  disclosed  more  law,  than  Temple  seems  to  have  pos- 
sessed :  my  researches  lead  me  to  suppose,  that  there  was  no 
law  opinion  asked,  by  the  English  government,  on  that  occa^ 
•ion.  The  English  people  were  afterwards  removed  from  £»itf> 
rinam* 
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their  religioD,  as  far  as  the  laws  of  Britain  allowed : 
this  form  of -words  shows  in  what  manner  an  act  qf 
parliament  limits  the  king's  power  of  making  trear 
ties;  and  there  was  also  a  proviso,  that  commissaries 
should  be  appointed  to  settle,  ^'  who  ought  to  be 
accounted  the  subjects  and  friends  of  Britain,  and 
of  France;"  alluding  chiefly  to  the  American  lu- 
jdians,  as  the  friends  of  both  parties.  From  Spain, 
Britain  obtained  Gibraltar  and  Minorca,  in  full 
sovereignty,  and  the  assiento  trade,  according  to 
former  stipulations;  Gibraltar,  and  Minorca,  have 
always  been  governed  as  conqucstSy  but,  the  am^^fto 
.could  not  be  received,  according  to  former  stipula- 
(tions,  as  it  was  opposed  by  the  acts  of  navigation. 
Here  are  suflicient  illustrations  of  two  of  our  prin* 
ciples  of  law,  in  respect  to  treaties. 

The  peace  of  Aix-la-Chapelle,  iTd-S,  does  not 
supply,  though  it  provides  for  mutual  restorations, 
any  instructive  observation.  Yet,  the  war,  which  was 
then  ended,  ought  to  be  deemed  productive  of  mvch 
information,  ifit  produced  nothing  but  the  report  of 
sir  George  Lee,  the  judge  of  the  admiralty  court,  and 
of  the  advocate,  attorney,  and  solicitor-general,  Paul, 
Ryder,  and  Murray,  on  the  Prussian  ships,  carrying 
neutral  property*.  There  were  published,  about  that 

•  CoUectania  Juridica^  i.  No.  5, — There  is,  herein,  a  note, 
stating  that, "  this  report  contains  a  thorough  investigation,  anci 
judtification,  of  the  principles  adhered  to,  by  the  court  of  ad- 
miralty, in  England,  in  cases  of  capture  of  the  ships  and  J 
property  of  neutral  powers,  ia  time  of  war.     It  was  c*'  —~^  '  ^»l 
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time,  various  works,  on  similar  topics,  which,  cep- 
tainly,  made  the  powers  of  Europe  much  better  ac- 
quainted with  the  instructive  doctrines  of  the  laif 
of  nations. 

The  peace  of  Paris,  1763,  as  it  retained  much, 
and  gave  but  little,  in  return,  left  a  wide  field  open, 
for  illustrative  observation.   The  French  king  again 
relinquished  the  whole  of  Nova  Scotia,  with  all  its 
dependencies^Gape  Breton,  and  the  other  islands  in 
the  gulf  of  St.  Lawrence,  Canada,  with  all  its  de» 
pendencies,  and  people.  The  king  of  Great  Britain, 
on  his  part,  granted  to  the  inhabitants  of  Canada 
the  liberty  of  the  catholic  religion;  he  allowed  the 
Canadians  the  freedom  pf  selling  their  estates  to  bis 
subjects,  and  of  retiring  within  eighteen  months; 
but^  there  is  nothing  said  of  the  ligeance  of  the  Cana- 
dians, if  they  should  not  retire.     The  sovereignty^ 
property^  and  possession,  of  the  country  of  Canada, 
was  ceded  by  the  most  christian  king ;   and,   of 
course,  the  suhjectioHy  and  faith  of  the  inhabitants, 
who  thereby  became  subjects  of  the  crown,  and 
who,  of  course,  became  entitled   to  the  several 
rights  of  the  British  subjects.     The  king  restored 
to  France  the  islands  of  Guadaloupe,  Mariegalante, 
Desirade,  Martinico,  and  Belisle ;  with  a  proviso, 
that  the  king's  subjects,  .who  might  have  settled  in 
any  of  those  islands,  might  retire,  with  their  effects, 

a  memorable  occasion,  by  the  united  abilities  of  the  great  law 
officers  of  the  crown ;  and  has  ever  since  been  received,  as  the 
standard  authority,  in  cases  of  that  nature.^' 
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at  any  time,  within  eighteen  months ;  but,  there  is 
nothing  said  of  the  king's  subjects^  whom  he  had 
conquered  thereon,  or  who  might  have  been  born» 
after  the*  conquest,  and  before  the  restoration: 
they  were  relinquished,  by  operation  of  law,  as 
well  as  in  fact.  Those  clauses,  in  this  treaty,  and 
those  circumstances,  come  up  fully  to  the  law, 
which  has  been  already  intimated,  from  Dyer  and 
Vaughan,  ''  if  the  king  of  Er^Iaud  make  a  con- 
quest^ the  persons  there  born  are  his  subjects;  but^ 
if  it  be  taken  from  him,  (or  be  cede  it,)  the  persons 
there  born  (after  such  cession,  or  capture)  are 
aliens ^i"'  but,  how  did  they  become  aliens?  The 
answer  must  be,  by  act,  and  operation  of  law.  This 
general  principle  may  jbe  illustrated,  by  other 
clauses  of  this  memorable  treaty.  The  christian 
king  ceded  Grenada,  and  the  Grenadines,  to  Great 
Britain,,  with  the  same  stipulations,  in  favour  of  the 
inhabitants;  who  might  retire,  but,  if  they  re- 
mained, became  subjects.  The  neutral  islands  were 
partitioned  in  this  manner :  St.  Vincent,  Dominica, 
and  Tobago,  remained  to  Great  Britain ;  St«.  Lucia 
was  delivered  to  France ;  and,  from  this  stipulation, 
it  followed,  that  the  French  people  became  English 
subjects;  and  the  English  planters  on  St.  Lucia 
became  French  subjects,  if.  they  remained,  by  the 
act,  and  operation  of  law.  Great  Britain,  and 
Spain,  arranged  their  conquests  in  this  manner : 
**Britain  restored  to  Spain  the  Havana,  and  part  of 

*  Dy.  224;  Yaugh.  281-2. 
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Cuba;  Spain  ceded  to  Britain,  the  Fioridas  $  and 
the  island  of  Minorca  was  ceded  to  Britain,  in  the 
$ame  conditiod,  as  when  conquered:  so  that  the 
Spakiish  people  of  this  island,  who  had  become 
English  subjects,  when  originally  conquered,  be« 
came  again  English,  by  a  sort  oijuspotliminii^. 

The  treaties  of  Versailles,  1 781,  are  less  glorious, 
but  fall  as  instructive:  Great  Britain  restored  to 
France  St.  Lucia,  and  ceded  Tobago.  The  British 
subjects,  in  both,  were  allowed  to  retain  their  pos- 
sessions, or  to  retire  within  eighteen  months : 
France  restored  to  Great  Britain,  Grenada,  and  the 
Grenadines,  St.  Vincent's,  Dominica^  St.  Christo- 
phers, Nevis,  and  Montferrat,  with  the  same  stipu* 
lations,  in  favour  of  thQ  French  planters.  Great 
Britain  ceded,  in  full  right,  Minorca  to  Spain,  with 
the  same  stipulations,  in  favour  of  British  subjects: 
Great  Britain,  also,  ceded  to  Spain  the  two  Fioridas, 
with  a  similar  proviso,  tliat  the  British  subjects  migiit 
retire ;  and  Spain  ceded  to  Great  Britain  the  Baha- 
mas, with  a  similar  stipulation,  in  favour  of  the 
Spanish  subjects,  who  might  there  remain.  It  is 
quite  apparent,  from  the  foregoing  facts,  and  reason- 
ings, that  those  alterations  of  sovereignty,  changed 
^he  nature  of  the  ligeance  of  the  people ;  so  that 

• 

*  The  case  of  Fabrigas,  and  geoeral  Mostyn,  which  wob  de- 
cided, in  1773,  by  a  verdict  of  three  thousand  poQods  agaioBt 
'  the  general,  evinces,  sufficiently,  that  the  Spanish  people  dT 
Minorca  were  English  subjects. 
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tbey  w«re  aliens,  or  subjects,  according  to  the 
aature  of  their  re9idence,  and  subjection. 
I  After  this  full  discussion  of  so  many  treaties,  let 
U8  again  advert  to  the  definitive  treaty  with  the 
Vnited  States :  when  this  subject  was  considered  in 
the  house  of  lords,  lord  Lougbborough>said,  that  the 
king  could  not,  in  virtue  of  his  prerogative,  cede  Ca* 
pada,or  Florida,  without  the  sanction  of  parliament. 
7he  lord»chanceilor,  when  he  delivered  bis  senti« 
]?aenti,  treated  lord  Loughborougii*s  opinion  with  no 
great  respect.  What  had  been  so  often  done  before, 
aould  not  be  done  now :  But,  what  sort  of  logic 
is  it,  to  reason  against  facts  ?  When  the  same  sub- 
ject was  under  consideration,  in  the  house  of  com- 
ipons,  with  respect  to  the  powers  of  the  prero- 
gative,  Mr.  Wallace,  and  Mr.  Lee,  maintained  that 
the  king  could  not  abdicate  a  part  of  his  dominions, 
or  declare  any  number  of  his  subjects  free  from 
obedience  to  his  laws:  the  contrary  was  asserted  by 
^he  attorney-general;  and  both  parties  pledged 
themselves,  if  the  matter  should  come  regularly 
into  discussion,  to  make  good  their  several  opi- 
nions *.  But,  the  day  of  discussion  never  came, 
^nd  all  wise  oien  saw,  that  such  extravagant  doc* 
triaes,  though  they  might  have  done  very  well,  at 
the  sad  epoch  of  civil  war,  could  not  soberly  be 
maintained,  in  time  of  domestic  quiet.  The  king, 
most  undoubtedly,  enjoys;  from  the  constitution,  the 

*  Annual  Register,  1763.  '  , 
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exclusive  power  of  making  war^  and  peace :  this  is 
a  fundamental  principle  of  the  law  of  nations ;  it  is 
one  of  the  pillars  of  society  itself;  and,  it  has  been 
argued^  by  writers,  on  the  law  of  nature  and  nations, 
that  though  individuals,  antecedent  to  all  society, 
(if  such  a  state  ever  existed,)  had  the  right  of  war; 
this  right  was  given  up,  when  they  entered  into 
society :  it  is  said  to  be  upon  the  same  principle, 
that  the  king  enjoys  the  sovereign  power  of  making 
treaties,  leagues,  and  alliances  with  foreign  states, 
and  princes  ^.  But  was  there  not  an  act  of  parlia- 
ment made  to  enable  the  king  to  make  a  peace  with 
the  United  States  ?  Yes  ;  yet  is  it  singular  to  re- 
mark, that  tne  said  act  was  not  used :  it  was  neither 
recited,  nor  alluded  to,  in  either  the  prelhninary, 
or  definitive  treaty  of  peace  with  those  thirteen 
states.  The  king's  constitutional  power  was  deemed 
0uj£cient,  without  the  special  statute,  which  had 
been  suggested  ex  abundante  cauielUj  by  the  same 
spirit,  wliich  suggested  the  repeal  oi the  stamp  acts 

*  Ify  however,  it  were  necessary  to  lay  on»  ottake  off  taxes, 
the  king  cannot  do  this,  without  the  provision  of  parliament : 
if  regulations  have  been  previously  made,  under  parliamen- 
tary autfaorityi  as  in  the  case  of  Newfoundland »  and  its  fishery, 
a  treaty  cannot  warrant  the  repeal  of  such  regulations ;  as  this 
must  be  done  by  parliament,  or  not  at  all :  >so,  in  making  cam" 
mercial  treaties,  regulations  are  to  be  made^  or  repealed,  which 
can  only  be  done  by  parliament;  and  if  parliament  disapprove  of  . 
sudh  a  treaty,  it  must  fall.  All  those  cases  are  exceptions  to 
the  general  principle,  of  the  royal  power  to  make  war,  and 
peace. 


^  jtfoMDMA.)  Eminent  LMjfcrs,  405 

and  tftereby  created  niuch  of  the  mischief,  ^hich 
was  now  pressed  upon  the  nation  for  remedy. 

The  history  of  our  diplomaey  evinces  the  truth 
of  the  general  principle,  Whioh  is  r€!cognized  by 
every  law.  King  William,  by  the  treftty  of  Rys- 
wicb,  granted  and  received  cessions  of  conquests 
in  war.  Queen  Anne,  by  f  be  treaty  of  Utrecht^ 
made  some  cessions^  and  received  more.  King 
George  11.  by  thetreaty  of  AIx  laCbapeUe^  agreed 
to  cede,  and  receive  all  conquests y  since  the  vrar 
oommenoed.  King  George  III.  by  the  treaty  ot 
Paris,  received  muob,  and  ceded  little^  By  the 
peace  of  Versailles,  17^3,  when  the  treaties  in 
^estion  were  made  and  ratii&ed,  Ih^  king  granted 
to  Ftance  fisheries,  fitctorietf,  iriands,  and  ti*rri« 
fories,  Md  MiCeiv^d  mach  in  return.  The  king 
ceded  to  Spain,  the  island  of  Minorca^  and  the  tvro 
provinces  of  the  Floridas»and  such  other  countriei^ 
as^  mlgbi  have  been  taken^  and  rec^ivedi  in  return, 
fH>tt  Spain,  the  Bahamlis.  It  wHs  the  opinion  of 
ptfrtteAuient,  that  too  much  had  been  given  to  thoM 
seveMt  p«we»r  y^t  this  opinion  did'  not  nulliiy  or . 
vittebi  tlie  tr^Mies  i  it  only  operariled  upen  the 
reidpotislbtlity^ef  aAliisters,  whom  it,  virtnalljy^  re* 
moved,  frorn^  the^  power  of  doing  further  miscbief : 
this  is  merely  a  eoHaterai  point,  which,  according  to 
ttierwiaiiom  of  our  constitution,  does  nofc  trencii  at 
aft  u|^on  the  king's  anihority  i»  midLe  war,  or  peace; 

Wiiether  that  vote  of  parliament  extended  u$  the 
tseakf  with  the/ Uo&led  States  is  aonewliat  doubt* 
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ful ;  but  there  oan  be  no  doubt,  whether  that  treaty 
were  jaot  the  most,  exceptionable.  Why  relmqaisb, 
under  the  pretence  of  settling  boundaries,  countries 
larger  than  Great  Britain/ to  which  the  United 
States  had  no  pretensions?  Why  grant  the  New- 
foundland fishery,  which  Britain  guards,  as  erery 
man  his  nursery  ?  They  had  no  claim  to  any  thing 
beyond  their  irideplendence.  In  the  other  treaties^ 
the  rights  of  individiials  were  carefully  guarded ; 
in  the  treaty  with  the  United  States^  they  were  con- 
temptuously disregarded.  The  '  state^men^  who 
made  this  treaty,  pleaded,  in  vain,  as  a  justification, 
that  the  congress  would  have  ^the  Western  Coun- 
tries^^the^  congress  insisted  on  a  right  to  the 
I^ewfoundland  fisiiery;  the  congress'  had  only  the 
power  to  recommend  private  persons,'  and  their 
plaims^  to  the  particular  states :  yes,  the  con« 
gress  have  done  nothing  since,  but  make  claims, 
and  cpntinue  to  make  claims.  If  the '  congress, 
pr  the  president,  had  not  complete  authority  to 
make  war,  and  peade,  this  def^t*  had  been  a  &tal 
objection  to  the  £iiU  powers: of. their  negociators* 
This  ought  to  be  a  beacoeQ,  to.  sucb  nogociatdrs, 
who  may  be  appointed  hereafter,  to<4reat  with  the 
commissioners  of  the  United  States,  whose  full 
powers  ought  to  be  carefully  examined. . 

But,  whatever  there  may  be  in  those  objections, 
and  defences,  the  question  still  reoiirs,  could  the 
king,  under  the  autJiority,  and  trust,  which  he  pos- 
sessesy  firom  the  constitution^  acknowledge  the  inde« 
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pendence  and  sovereignty  of  thirteen  revolted  colo^ 
nies?  Could  he  renounce  the  government  of  the 
people  forming  those  United  States  in  future? 
Could  he  renounce^  of  courBe,  the  subjection  of  the 
people  ?  The  answer  must  be^  in  the  affirmative : 
he  renounced^  at  the  same  time,  other  provinces 
ind  islands,  with  British  people  thereon,  and  no 
doubt  has  been  made,  whether  those  territories  have 
not  been  legally  ceded,  and  the  subjection  of  the 
people  constitutionally  changed.  After  the  restora- 
tion of  peace,  an  asylum  was  o£fered>  within  the 
remaining  colonies,  to  those  colonists  who  might 
think .  fit  to  retire  from  within  the  United  States : 
many  did  retire,  but  many  more  remained,  and  the 
question  is,  whether  those  who  thus  remained^  and 
were  acknowledged  to  be  free  from  subjection,  and 
independent  in  their  go vernmeuts,  could,  neverthe* 
less,  claim  the  privileges  of  subjects  ?  If  they  be 
aliensjt  by  the  renunciation  of  their  submission^ 
they  cannot  claim  the  privileges  of  subjects ;  and 
that  tUey  are  aliens,  is  clear :  since  they  do  not 
possess  any  one  of  the  characteristics  of  true  and 
lawful  subjects,  they  have  neither  subjtctio^Jides^  vel 
obedientia;  they  lost  all  those  characters  of  subjects 
by  the  act,  and  operation  of  law,  working  upon 
their  osvn  actions;  renouncing  their  allegiance, 
and  electing  to  be  aliau.  What  is  done  by  treaty 
is  juridici  factum  ;  so  ftan  kesura  populi:  but,  al« 
though  the  king  never  could,  and  cannot  now,^  dis- 
franchise any  subject^  yet  his  courts  of  justice 
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could,  at  oommofL  law,  disfranchbe,  and  ootlaw 
subjects,  on  prop^  procusss  issuing  upon  the  de- 
linqueacics  of  the  ofTending  parties,  la  die  same 
manneF,  when  the  king  executes  the  great  trast  of 
making  treaties  o£  peace,  whereby  provinces  are 
eeded,  and  the  provinciab,  though  nnoffiBiiding 
subjects,  are  disfrancbiaedv  the  law  wUI  justify^  and 
warrant  what  it  empowers,  and  enables  the  ese^ 
eotive  authority  to  perfbroi^  and  enforce;  and  a 
di8franchi0ement  performed,  in  this  manner,  by  the 
king's  negooiators,  is  as  OMich  done  by  the  bm  i^ 
ike  land^  as  an  outlawry  pronounced^  by  the  king's 
judges,  in  the  court  of  king'^s  bench :  oonmiettub 
regni  AnglicB  est  Lex  AngUm^ 

Mr.  Professor  Woodeson>  indeed,  iiiforms  us, 
that  when  by  a  treaty,  espeoiaMy  if  ratified  by  act  of 
parliament^  our  soreveign  eedes  any  island^  or  re^ 
gibn,  to  another  state,  ti|e  inhabitants  of  sudi 
ceded  territory,  though  born  under  tike  allegiaace 
of  the  king,  or  being  under  his  protection,  while  it 
appeptained  to  his  crown,  and  authority,  became 
eflS^ually  aliens,  or  lialile  to  the  disabilities  of 
alienage,  in  respect  to  their  futore.  concerns  with 
this  country}  and  similar  to  this  seems  the  condi* 
tion  of  the  revolted  Americans,  since  the  recogai* 
tion  of  their  independent  commonwealth  *• 

*  Woode«on!f  Vin.  Lecjtures,  i.  382*     This  law  has  beea 

collected  into  Bacon's  Abr.  1798^  i.  129.     I  ^^^^  argued  the 

several  paints  upon  common  law  prindplea^    To  introduce  the 

MratiflcatioB  of  paiiiaaiefit  is  to  weakea,  rather  than  stresgth^ 
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Now,  let  U6  listen  to  Mr.  Professor  Blackstbae, 
who  says,  that  '^  Natural  allegianoe  is  ^  debt  of 
gratitude,  which  cantibt  be  ibrfeited,  cancelled^  or 
allerM,  by  any  change  of  time,  place,  or  circumA 
stance,  nor  by  any  thing,  hut  the  united  cancwrrenot 
&fthekgisiature^;^*  yet  pnofessor  Blackstone  had 
already  well  argaed  tbe  king's  constitutional  an- 
therity  to  make  war,  ^md  peace,  from  the  law  of  na^- 
ture,  from  the  law  df  nations,  irom  the  law  of  Ei^*^ 
land:  tbe  professor,  tberefoite,  wrote  contradic- 
terily,  without  knowing  this  unlacky  oircamstaiiee. 
His  geneiml  position  is  sound  law :  that  natural  al* 
legiance  is  such  a  debt  from  tbe  subject,  that  it 
cannot  be  altered,  or  canceled,  by  the  dctof  the 
par^  Inmsel^  even  ^ith  the  concurrent  hdp  of  najf 
{KTince,  or  potentate^  or  pow«r :  it  mdst  be  relin- 
quished by  some  act  of  law,  which  amounts  to  ihe 
assodt  of  tke  king  and  natifon,  and  a  ifolemn  treaty 
if  that  viecessary  act ;  but  the  conclusion  of  Blacb- 
^oneVr  posstion  is  oot  lafw,  as  he  woids  it,  yet  afeay 
it  be  Inade  law,  by  bdepting  the  emphaticid  lanv 
gsage  of  the  gnreat  charter :  no  fbeeman  shall  ht  de^ 
fitroyed,  <«  disframihiaed,  bat  by  tfafc  lawful  jhdgt- 
ment  of  bis  peers,  or  by  the  km  of  the  land,  which 
is  the  safest  knguage,  on  fyocasions  of  this  sert^  as 

« 

ibe  fligaKicat,  fsom  IboaeimDciplei :  if  parliament  decide  it  m 
Aeidodi  ao  4iiie  iisgues  wilk  the  omaisrieDce  of  portiame&t; 
—  ♦»€  teat<iad>  wMb  the  oaipipoteiicc  4if  psdJMnenl  1 
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the  law  will  attach,  according  to  the  necessity,  and 
nature  of  the  case  before  it. 

Let  us  now  hear  what  the  judges  said  in  CaU 
vin*s  case  *  :  '^  so,  albeit  the  kingdoms  of  Ei^and 
and  Scotland  should,  by  descent,  be  divided  and 
governed  by  several  kings,  yet  was  it  resolved, 
that  all  those,  that  were  born  under  one  natural 
obedience,  while  the  realms  were  united,  under  one 
sdvereign,  should  remain  natural*born  subjects, 
and  no  aliens ;  for  that  naturalization,  due,  and 
rested  by  birthright,  cannot,  by  any  separation  of 
the  crowns,  afterward  be  taken  away ;  nor  he  that 
was,  by  judgment  of  law,  a  natural  subject  at  the 
time  of  his  birth,  beeome  an  alien,  by  such  a 
matter,  ex  post  facto;  and,  in  that  ciase,  our  post^ 
natus  may  be  ad  Jidem  utriusque  regis,  as  Bracton 
saith." 

This  resolution  is  supposed,  and  i^id,  to  be  de- 
•cisive  of  the  case  now  in  question,  like  other  de- 
cided cases ;  but  this  resolve  was  not  the  point  b& 
fore  the  court,  which  was  that  of  one  Colvil,  or 
•Calvin,  as  he  is  called,  who  had  been  born  in  Sopt- 
land,  after  the   accession  of  king  James  to  the 

*  7  Co-  27  b.  Coke's  report  of  Calvin's  case  was  reprinted 
by  James  Watson,  at  Edinburgh,  in  1 705,  when  parties  lan 
high,  at  the  epoch  of  the  nnion,  **  .for  the  information  of  snch 
as'wonld  know  the  rights  and  privileges  of  Scotsmen  reinding 
in  England,  and  of  Englishmen  residing  in  Scotland/'  I  hai^^ 
in  roy  library  a  copy  ofthis  reprinted  report. 
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ibroQe  of  England,  and  brought  an  action  for  tlie 
recovery  of  a  house  and  tenement  in  London :  it 
was  pleaded  in  bar  of  his  action*  that  he  was  a 
^Scotsman,  who  was  born  out  of  the  allegiance  of 
the  king,  and,  when  the  court  decided,  that  being 
bom  after  the  accession  qf  the  king,  Calvin  was  a 
subject,  and  not  an  alien,  the  case  was  decided,  in 
his  favour,  and  o(  course  the  resolution  of  the 
judges,  on  a  supposed  contingency,  as  beforemen- 
tioned,  was  a  mere  extra-judicial  opinion,  which  is 
no  authority  at  all,  whatever  there  may  be  in  the 
argument. 

Let  us  now  attend  to  the  lord  chancellor,  £ger« 
ton,  wlien  giving  his  judgment,  in  this  very  case  of 
Calvin :  ^<  Wherefore  of  the  many  and  divers  dis« 
tinctions,  divisions,  and  siibdivisionflk  that  have 
been  made  in  this  case,  I  will  say  no  more,  but 
cmifnsum  est  quicfuid  in  puherem  sectum  est^ 
and  will  conclude  with  bishop  Juel,  a  man  mas/ 
wander^and  miss  his  waff, in  the  mists  of  dssitnctions*. 
As  the  king,  nor  bis  heart,  cannot  be  divided,  for 
he  is  one  entire  king  over  all  hk  subjects,  in  which 
soever  of  his  kingdoms  or  dominions  he  were  bom, 
so  he  must  not  be  seroed,  nor  ohejfsdf  by  haloes :  he 
must  have  entire  and  perfect  crtMiienee  of  his  sub- 
jects ;  for  Ugentia  (as  baron  Heron  said  wdl)  must 
hmefour  qualities :  1.  Pura  Sj  simples  ;  2.  Integra 
4r  soUda;  9.  Universalis  nan  localis;  4.  Permanens 

«  Htspoblislwd  spcecb,  02, 108. 
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amtinua^  ^  iUssa.  Divide  a  nan's  heart,  and  yon 
lose  both  parts  of  it,  and  make  no  heart  at  atl,  so 
he,  that  is  not  an  entire  subject ,  but  kalf^acedf  is  m 
subfeet  at  aW*  Apply  this  solid  sense  to  the  con* 
dition  of  the  American  citizens^  after  their  al* 
legianoe  was  renounced  by  the  king's  acknowledge 
inent  of  the  sovereignty  of  the  United  States,  and 
the  subjection  of  their  citizens  was  also  disowned 
by  the.  king's  solemn  act,  under  a  constitutional 
trust ;  yes,  say  some,  the  United  States  are  sove* 
veign  and  independent,  the  Am^ican  citigeos  owe 
no  allegiance  or  subjection ,  yet  do  they  claim  iheit 
BXETHBiOHTS.  The  proper  answer  to  such  preten- 
sions is,  you  hav^e  lost  3ronr  biftbrights,  by  your 
own  acts,  and  the  operation  of  law  upon  your 
several  aots ;  ab  assuetis  nan  sit  itffuria.  When  die 
king,  .acting  in  pursuaboe  of  a  solemn  trust,  derived 
firom  the  aonstitatio^,  renouced  all  olain  ^  ph 
?emment  over  you>  and  of  course  released  your 
solution,  the  king  thereby  signified  the  aa^^nt  of 
the  nation,  that  you  should  be  no  longer  sut)jects» 
but  aliens ;  for  in  nsaking  every  treaty,  the  kingi 
as  trustee  for  the  nation,  binds  the  nation^  tgr  his 
diplomatio  acts^  aftd  fer  niljnittJrusiM* 

Who.  sees  not,  that  tiie  lord  chanoelk)!^  'm  wbirt 
he  said  above,  glanced  at  the  extia*jiidioifd.  re^ff^ 
Istion,  and  illogical  reasoning,of  ^  jsadfea^  befevet 
mentkined  ?  What  sort  of  logic  was  k.to  reMpa  «ft 
a  circle  ?  It  never  was  a  principle  of  the  law  of 
England,  that  Subjects  could  be  ad^dan  utriusque 
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regis f  as  we  hare  already  seen,  in  the  learned 
Craig'i^  disonarions.  It  never  was  a  principle  of 
the  law  of  natere,  as  we  siay  learn  from  our  Sa«* 
yiour's  declaration,  though  there  might  be  «zce{H 
tions  to  the  general  rale,  under  some  special  pri- 
vilege, as  the  carl  manhal,  who  was  mentioned 
by  Bracton  c  so,  in  the  treaty  of  Utrecht,  article 
91,  the  French  king  engaged  to  caose  justice  to  be 
done  to  the  family  of  Hamilton,  concemmg  the 
dukedom  of  Chalelheraalt,  and  to  the  duke  of 
Richmond,  concerning  sudi  requests  as  be  had  to 
make,  and  to  Charles  Douglas,  concerning  some 
lands  to  be  reclaimed  by  him,  and  so  of  others. 
Tims  might  the  duke  of  Hamilton,  and  the  duke  of 
Kchmond,  and  the  duke  of  Queensberry,  owe  a 
double  allegiance  $  but  this  exception  only  proves 
the  general  principle. 

Well,  but,  says  sir  Edward  Coke,  naturaliBation^ 
due  by  birthright,  cannot^  by  any  separation  of 
the  crowns,  afterward  be  taken  away;  yet  how 
was  it  before  and  after  t^e  treaty  of  Northampton, 
19S8,  <rf*  which  sir  Edward  seems  to  have  been  but 
lameiy  informed  ?  In  the  list  of  Edwafd  I.  Mac- 
duff, a  Scotoiiian,  appealed  against  a  judgment  of 
hiii  80vere%n,  John  BaKo),  to  Edward,  as  his  supe- 
rior lord,  AhA  the  king  of  England  received  the 
ap^al^  and  onuaed  justice  to  be  done  *  \  but  when 
l^e  sevlreignty  of  England  tras  renounced  by  that 

«  &ik/#  PUcils^  152,  157* 
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treaty,  the  homage  of  the  Scottish  king^  and  peo« 
ple>  was  determiaed,  and  they  became  aliens  ^,  and^ 
therefore,  no  such  appeal  or  suit  can  he  shewn  in 
any  record,  under  the  treaty  of  Northampton,  as 
Scotland  was  now  alien  to  England,  as  hath  been 
already  shewn  :  so  after  king  John  lost  the  Nor- 
man provinces,  the  two  kingdoms,  with  their  peo- 
ple, became  aliens  to  each  other,  as  hath  been  al- 
ready shown,  and  as  Bracton  tells.  Those  two 
great  precedents,  from  well  vouched  history,  and 
record,  clearly  prove^  that  a  natural  subject,  by 
birthright,  may  become  alien  by  such  matter, 
ex  post  facto,  and  thus  doth  sir  Edward  Coke  fail^ 
in  his  argument  Then,  as  to  the  general  resolu* 
tion  of  the  judges,  not  upon  the  case  referred  to 
them,  but  upon  a  case  which  might,  by  possibility, 
happen,  in  the  progress  of  time  and  chance :  What 
is  it  but  a  mere  petitia  principii,  begging  the  very 
qu^on,  which  ought  to  be  answered  ?  How  does 
it  stand  with  the  fundamental  principle  of  th^ 
feudal  law,  which  is  quoted  by  Craig,  the  profound 
feudist,  unus  et  idem  duorim  dominorum  homo  li^ 
gins  esse  non  potest  ?  How  does  it  consist  with  the 
law  of  nature,  as  quoted  by  our  Saviour^  no  mm 
can  serve  two  masters,  for  he  will  hate  the  one  and 
hve  the  other  ?  How  does  it  quadrate  with  the  ge- 
neral law,  as  to  alienage  of  the  £urc^>ean  nations? 
Doth  it  not  tear  up^  by  the  roots,  the  chief  grpnndf 

•  AloUoy,  97^. 
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of  all '  those  laws,  in  respect  to  alienage  ?  Doth  it 
not  pretend  to  ont^argue  the  historical  facts,'  which 
have  been  quoted,  as  to  the  loss  of  the  English  do« 
minion,  in  Scotland,  and  in  France  ?  Magis  docet^ 
qui  prudenter  interrogate  said  the  lord  chancellor 
Egerton. 

Lord  Mansfield,  indeed,  in  delivering  the  opi)- 
nion  of  the  king's  bench,  in  the  case  of  the  king 
against  Cowle,  with  regard  to  the  legal  state  of 
Berwick,  whether  within  the  jurisdiction  of  that 
court,  and  reprobating  some  obiter  opinions,  in  the 
ease  of  Calvin,  remarked  of  sir  Edward  Coke, 
**  that  he  was  very  fond  of  multiplying  precedents 
and  authorities,  and,  in  order  to  illustrate  his  sub- 
ject, was  apt,  besides  such  authorities  as  were 
strictly  applicable,  to  cite  other  cases,  which  were 
not  applicable  to  the  particular  question  under  his 
cpnsideration. " 

After  all  those  considerations,  can  it  be  doubted, 
within  Westminster-hall,  or  without,  whether  the 
judges  regard  themselves,  as  at  all  boutid,  by  mar 
nifest  error?  Lord  Mansfield,  in  delivering  the 
opinion  of  the  king's  bench,  in  the  case  of  the  king 
against  Cowle,  rectified  two  mistakes  of  very  great 
lawyers:  It  is  manifest,  said  his  Jovdship,  that 
Coke  is  mistaken  in  saying,  generally,  ^'  that  Ber- 
wick was  not  governed  by ^ the  laws  of  England; 
for,  in  criminal  matters,  the  fact  is  undoubtedly 
otherwise:'*  and,  his  lordship  added,  the  lord  chief 
justice  Hale  is  clearly  mistaken  in  saying,  ^*  that 
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Bertvidc  seods  members  to  the  parliament  of  Eng'^ 
land  by  charter  i'  for  it  is  hy  writ  rf  summons^  that 
they  send  them  thither,  in  consequence  of  their 
being;  a  borough.  M^e  may  thus  perceive,  that 
the  vigilance  of  even  the  greatest  lawyers  cannot 
always  be  awake ;  as  the  minds  of  men,  according 
to  Johnson's  remark,  cannot  be  constantly  at- 
tentive  to  evanescent  actions.  We  are  told,  by  sir 
William  Blackstone,  that  an  appeal  lies  from  the 
colonies  to  the  king  and  council  ^.  The  comment* 
ator  seems  to  have  borrowed  this  form  of  words 
from  sir  Matthew  Hale's  History  of  the  Commoa 
Law ;  but  great  names,  and  high  authority,  cannot 
justify  such  inaccuracy  of  language  and  ^  law. 
The  appeal  is  to  the  king  in  his  council.  Sir  Mat- 
thew Hale  had  said^  that  naturalization  Cab  only 
be  by  parliament,  and  not  othencise  t.  Katurat 
ization,  saith  Biackstone,  cannot  be  performed  but 
by  act  of  parliament^  copying  again  sir  Mattliew 
Hale,  though  without  using  bis  idle  expressiM, 
and  not  otherwise;  but  such  general  positions  can- 
not stand  against  known  facts,  as  well  as  jundical 
policy ;  and  it  was  overruled  by  the  co«rt  of  kimg^ 
bench^  in  the  case  of  Campbell  and  Hall,  ^mbSie 
the  policy  of  considering  aliens,  conquered  in  war, 
and  ceded  by  treaty  as  sul^ects,  was  confirmed  as 
law.   The  whole  observations  of  sir  Edward  Coke, 

*  Comment.  12th  edit.  1, 106. 

t  Vent.  Rep.  41d-2a    That  poiition  of  Hale  is  tnie^  ins 
particular  tente,  biHt  is  not  true  in  «  general  sense. 
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in  support  or  explanation  of  the  k^thetiad  reso- 
lution oi  the  judges  beforementioned^  may  be  con- 
sidered-as-  mere  mistakes,  and  extra-judicial  infer* 
encea^  leading  to  little  information  and  to  mischiev- 
ous conseqnenc^.  We  all  know  the  fatal  effects 
of  double  allegiancej  during  the  later  periods  of  our 
domestic  history  *.  f*  Indeed/'  saith  Blackstonef, 
'^  the  naturaUbom  sabjed  of  one  prince,  to  whom 
he  owes  allegiance,  may  be  entangled  by  subject- 
ing himself  absolutely  to  another;  but  it  is  his  own 
act  that  brings  himself  into  those  difficulties  of 
owing  sefwice  te  two  masters;  and  it  is  unreason- 
able that,  by  such  voluntary  act  of  his  own,  he 
^lould  be  able,  at  pleasure,  to  unloose  those  bands, 
by  which  be  was  connected  to  his  natural  prince/' 

But  I  have  done.  I  have  shown,  satisfactorily,  I 
trust,  in  what  manner  millions  of  subfects  may  be- 
come aliens,  by  mere  act,  and  operation  of  law,  as 
millions  of  aHens,  by  the  same  operation  of  law, 
may  become  subjects. 

Feirmry  1,  18 14.  G.  C. 

( 1 . )  The  opinion  of  sir  Lloyd-  Kenyon,  in  1 783,  on 
the  question^  whether  the  goods,  imported  from  the 
United  Siatest,  must  pay  alien  duties,  and  are  subject 
to  the  regulations  of  the  acts  of  navigation. 

Case  for  the  opinion  of  Mr.  Kenyon,  states,  stat. 
19  Chi  II.  cb.  18,  sec.  9,  8,  9. 

Qu4ere  1» — ^The  United  States  of  America,  having 

*  9>et  Filer's  Crown  Law^  184,  &c      f  Cdmment.  1, 370. 
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now  become  independerft  of  this  realm,  and  tbeir 
plantations,  or  territories  in  America,  not  now 
deemed  as  to  bis  matjesty  belonging,  are  not  the 
goods  imported,  by  the  people  thereof,  in  ships  to 
them  belonging,  to  be  considered,  as  goods  imported 
from  any  foreign  states,  in  amity,  with  this  king* 
dom,  by  the  people  thereof,  in  ships  of  their 
country;  and,  such  of  them  as  are  enumerated  in 
the  8th  section  preceding,  liable  to  the  aliens'  duty, 
imposed  by  the  9th  section  ? 

Qu^trei. — ^Are  such  goods  held  to  be  absolutely 
prohibited  to  be  imported,  under  the  pain  of  fprfei* 
ture,  by  the  said  Sd  section  of  said  law  ?  For,  as 
the  case  now  stands,  if  this  section  is  to  bear  that 
construction,  the  othel-s,  and  it,  seem  irrecon* 
cilable.  .        . 

N.  £.— These  questions  are  put,  merely  to  kpow, 
how  the  law  stands  upon  these  clauses,  without  auy 
regard  to  any  orders  of  council,  that, may  be  made, 
relative  to  the  trade,  and  commerce,  of  North  Ame- 
rica, under  the  act  of  the  last  session  of  parliament, 
23  Geo,  III.  ch.  26. 
Sept.  30y  1783. 

I  think,  that  the  fair  construction  of  the.  act,  as 
circutpstances  now  stand,  is,  that  goods,  the  pro* 
^uce  of  the  United  St,^tes,  may  be  imported  into 
this  country,  from  the  place  of  their. growth,  upon 
payment  of  the  duties,  payable  by  foreigners,  and 
upon  no  other  terms. 

CAe^ter,  Oc<.  11, 1783.  Ll«  Kevtom. 


^ 
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(2.)  The  opinion  of  sir  William  Wynnty  in 
which  the  attorney y  and  soKcitor^generaly  Arden^ 
and  Macdonald,  concurred  on  the  state  of  Ameri- 
can fhipSy  after  the  independence  of  the  Umted 
States  •. 

I  do  not  think,  that  since  the  ratification  of  the 
treaty  of  peace,  by  which  the  United  States  of 
America  are  declared  to  be  free,  sofereigrf,  and  in- 
dependent states,  and  his  majesty,  for  himself,  his 
heirs^  and  successors,  relinquished  ail  claims  to  the 
government,  propriety,  and  territorial  rights  of 
the*  same^  a  register  could  be  legally  granted  to 
any  vessel  belonging  to  the  subjects  of  the  said 
States,  because  such  vessel  could  not  be  said  to 
belong  to  any  colony,  or  plantation,  to  his  majesty 
belonging,  or  in  his  possession,  or  to  be  wholly 
owned  by  the  people  of  the  said  colonies  or  plant- 
ations, or  atiy  of  them,  as  required  by  statute  7 
and  8  William  III.  ch.  2S ;  nor  could  it,  I  think, 
be  truly  sworn,  that  no  foreigner  had  any  part^ 
share,  or  interest  in  the  said  vessel,  as  subjects  of 
the  United  States  must,  I  conceive^  be  considered 
as  foreigners,  within  the  intent  and  meaning  of  the 
said  statute  of  king  William,  from  the  time  that  his 
majesty  relinquished  his  claim  to  the  government 
of  the  said  states.    I  think  that  vessels,  which  were 
built  in  any  of  the  British  coldliies  of  America,  be* 

*  I  was  assured,  by  the  late  Mr.  Thomas  Bonne,  the  chair- 
man of  the  board  of  caitoms»  th^t  die  attorney,  and-aolMtor* 
gcnaralr  bad:oanaiirred  with  tit  WUliam  Wynne, 
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fore  the  commeiieemeiit  of  the  late  war  there^  and 
which  are  band  fid^  the  property  ef  British  ^ush^ 
je<;t8»  are,  witiiQUt  <ioiibt»  qualified  to  obtoia  regis- 
ters ;  bat  I  do  not  soe  bow  suQh  vessels,  as  were 
purchased  by  British  subjects  in  any  of  the  states; 
which  were  declar^  -  indepeademt  by  the    late 
treaty^  since  the  beginning  of  the  year  17765  can 
be  legally  register^ed  as  British  ships ;  as^  fro«a  the 
beginning  of  the  year  1776^  to  the  conclusion  of 
the  war9.a]l  trade  and  intercourse  witb  the  re* 
volted  colonies  was  prohibited^  by  the  I6th  Ge<M*ge 
the  Thirds  ch«  5\  s|nd,  consequently,  t|ie  puN 
chase  of  a  ship,  in  any  of  those  colonies,  dwring 
that  period,  by  a  British  subject^  must,  I  conceii e^ 
be  deemed  lilegfd  and  void  \  and  a  ship  buiH  in  any 
of  the  said  states,  sin^  the  ratifieation  of  th6 
treaty,  must^  I  apprebeiH},  for  the  reffions  befere 
given,  be  deegoed  a  ipr6ign<^uilt  ship.    Secojadly^ 
\  think  i(  is  advisable^  for  the  offiqeis  of  tb?  isiistoms, 
to  seize  and  pro^e^ute  vessels^  the  p^op^y  ofsub^ 
jects  of  the  United  SItates  of  Aqueiicaj  or  which 
were  built  and  pi^rchased  by  British  ^nbjpcts  iQ  any 
of  the  sai4  states^  since  tlie  beginning  of  the  year 
1776^  though  registers  have  been  gfnnted  for  theo^ 
if  th^y  aiDC  fouiud  trading  to«  or  firomy  or  ia«  any  Bri- 
|i3h  island  or  plantatipn,  or  to  any  part  of  this 
kiQgdoni,  or  other  his  miyesty's  doiqinioas. 

N.  B.  A  vessel  built  in  the  American  states, 
during  the  rebellion^  and  before  the  iindependence, 
being  sworn  to  be  the  property  of  iA^  nftl^sty's 
subjects  residing  in  Ireland,  the  crf^oevtoC-Iidand 
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have  lately  graDted  her  a  register;  but  upon  hef 
arrival  in  England^  on  a  voyage  from  the  British 
West  Indies,  with  goods^  the  produce  thereof  she 
WHS  seized  here,  and  is  claimed  in  the  exchequer  \ 
and  an  application  for  the  delivery  is  now  depend* 
ing  before  the  lords  of  the  treasury. 

W.Wynne. 

(3.)  The  opinion  of  the  attomey-generaly  Arden^ 
in  1788^  on  the  American  trade. 

About  three  months  ago,  a  brig  cleared  out  of 
the  port  of  Kingston^  in  ballast,  for  Hispaniola, 
from  thence  to  proceed  to  New  York :  she  accord- 
ingly proceeded  to  Hispaniola,  and  as  she  was  de« 
signed  for  New  York,  the  supercargo  on  board  her 
ordered  the  captdin  to  stop  at  Turk's  Island,  and 
take  in  some  salt,  thinking  it  wais  allowable,  ais 
many  vessels  had  done,  and  are  still  doing  the 
same.  She  accordingly  proceeded  to  New  York^ 
ivith  the  salt  on  board  as  ballast,  where  she  landed 
it>  and  took  in  a  cargo  of  flour  for  Turk's  Island', 
and  having  landed  it  there,  proceeded  to  Ciape 
Francois^  where  she  took  in  mill  timbers,  and  ar- 
rived at  the  port  of  Kingston,  on  Wednesday,  the 
S8th  instant; 

The  officers  of  the  customs  having  had  intima- 
tion of  the  above  circumstances,  seized  her^  alleg-» 
ing  that  the  above  vessel  had  committed  a  breach 
of  the  navigation-act  Your  opinion  is,  therefore^ 
requested,  on  the  part  of  the  owners,  whether  or 

TOL.  ii.  f  F 
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notj  from  the  above  circumstances,  the  said  vessel 
is  forfeited^  and  liable  to  seizure  ?  I  think  this  a 
liard  case  upon  the  owners ;  but  I  am  of  opisioB^ 
no  trade  can  be  conducted  between  the  United 
States  of  America  and  the  West  India  Islandi^ 
amongst  which  the  Bahama  Islands  are  included^ 
except  as  to-  such  articles  as  are  expressly  men- 
tioned in  the  king's  late  proclamation,  and  to 
those  only:  I  think  the  vessel  is  liable  to  be 
seized.  ^ 

P.  Arden. 

(4.)  Discussiom  an  the  question^  **  whether  m^ 
fiabitants  (f  the  United  States^  bom  there  before  the 
independence,  are,  on  coming  to  this  kingdom^  te 
he  considered  om  wauralhorn  subjects  V^  By  a  Bar* 
rister.  December  9^  1809. 

I  thought  the  affirmative  of  this  question  was 
acknowledged  by  all  lawyers.  One  authority, 
it  seems  to  me,  is  sufficient  to  support  it;  I 
mean^.  what  is  laid  down  in  Calvin's  case^  on 
the  supposition  that  the  crown  of  Scotland  mighty 
possibly,  be  separated  from  that  of  England : 
upon  which  point  the  judges  resolved,  *^  Thst 
all  those  who  were  born  under  one  natural  obe* 
dience^  ^ile  the  realms  were  united  under  one 
sovereign,  should  remain  natural»born  subjects,  and 
no  aliens;  for  that  naturalization,  due  and  vested 
by  birthright,,  cannot,  by  any  separation  of  the 
crowns  afterwards,  be  taken  away;  nor  he  that  was 
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by  judgment  of  law  a  natural  subject  at  the  tiow 
cf  his  birth,  become  an  alien  by  such  matter,  ex 
postfiictQj  and,  in  that  case,  upon  such  an  acci* 
.dent,our  po^^  natusmzyheadjidem  utritLsqut  regis '^ 
(7.  Rep.  27.  b.)  or,  to  apply  the  words  to  the  pre- 
sent case,  our  ante  natusy  or  American  born  before 
the  separation,  may  be  adjidem  regisy  and  also  a 
Citizen  of  the  United  States^. 

Such  a  plain  and  explicit  authority  as  this,  seems 
to  make  it  unnecessary  to  search  for  any  other ; 
however,  objections  are  raised  to  the  claim  of  such 
persons,  to  be  considered  as  British-born  subjects. 
1 1st.  It  is  objected  that,  admitting  the  common  law 
to  be  as  laid  down  in  the  above  resolution,  there  are 
circumstances  in  the  American  revolution,  that 
distinguish  it  from  all  other  changes  of  sovereignty . 
.The  island  of  Jamaica,  say  they,  may-  be  ceded  by 
the  king,  and  this  being  done  without  the  consent 
of  the  inhabitants,  there  is  no  reason  why  they 
should  lose  their  birthright  of  British  subjects; 
but    the  Americans,   a  whole  people    in  arms, 
claimed  to  be  released  from  the  English  govern- 
ment, and  the  king,  at  the  peace,  consented  to 
give  up  his  authority :  bow  can  such  a  people  be 
^erwards  considered  as  British  subjects  ! 

2dly.  It  is  objected  that  there  are  certain  statutes, 

*  The  post  natui  there,  that  is,  one  boru  qfler  the  union  with 
Scotland,  corresponds  with  the  ante  natus  here,  ibot  is,  otie  boili 
.before  the  ^pemtioii  froB)  America* 

fl2 
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and  public  acts^  which  stand  in  the  way  of  the 
abovementioned  common  law  principle  taking  ef- 
fect. 

Sdly.  It  is  even  objected  by  some>  that  no  prin- 
ciple of  the  common  law  can  support  so  unwar* 
rantable  an  anomaly,  as  that  the  same  persons 
should  belong  to  two  states^  and  that  admitting 
them  to  levy  war  against  the  king  in  the  character  of 
American  subjects,  without  being  deemed  traitors, 
and  then  allowing  them  to  come  into  this  kingdom 
in  the  character  of  British  subjects,  is  an  inconp 
sistency,  which^they  think^ cannot  be  countenanced 
by  the  law  of  England. 

To  the  first  of  these  objections,  it  may  be  an- 
swered, that  the  peace  which  put  an  end  to  the 
American  war,  ought  to  be  considered  as  putting  ^ 
an  end  to  all  the  consequences  that  might  be  im- 
puted to  the  Americans,  by  reason  of  their  rebel- 
lion ;  and,  indeed,  there  is  in  the  definitive  treaty, 
article6,an  express  provision,that  no  person  should, 
on  account  of  the  war,  suiTer  any  future  loss  or  da^ 
mage,  either  in  his  person,  liberty,  or  property. 

Further,  we  should  inquire,  what  the  Americans 
could  be  supposed  to  relinquish  by  making  war, 
and  what  was  the  result  of  the  king  making  peace? 
The  Americans  could  not  mean  to  renounce  the 
privileges  of  British  subjects;  because  they  rebelled 
and  made  war,  in  order  tp  get.  something  which 
they  had  not^  and  not  to  surrender  what  they  pos» 
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sensed :  it  was  to  release  themselyes  from  their  al* 
legiance;  but  do  man  can  throw  off  his  allegiance 
at  his  own  option,  as  must  be  admitted  by  everj 
one.  Did  the  king,  then,  make  peace  with  them, 
in  order  to  take  away  their  rights  as  British  sub- 
jects ?  But,  surely,  it  is  well  known,  that  the  king 
alone  cannot  take  away  the  rights  of  a  British  sub* 
ject  from  any  one.  In  the  peace,  therefore,  made 
with  the  Americans,  there  seems  to  have  been  no 
legal  competency  in  the  contracting  parties,  to 
produce  the  effect  supposed,  of  making  the  Ame* 
ricans  aliens.  This  must  appear  even  upon  ge« 
neral  principles  only;  it  will  presently  be  shewn 
that  there  was  not,  defact0y  any  thing  in  the  treaty 
upon  the  subject  of  British  rights,  that  warrants 
the  supposition  of  their  being  taken  away  from  the 
Americans. 

There  cannot,  in  a  juridical  point  of  view,  be 
any  difference  between  the  supposed  case  of  cession 
of  territory,  without  consent  of  the  inhabitants, 
and  the  present  case  of  cession  to  gratify  the  wishes 
of  the  inhabitants.  The  allegiance,  in  both  cases, 
is  oi  the  same  nature ;  the  allegiance  is  not  to  the 
soil,  but  to  the  person  of  the  king;  and  as  no 
transfer  or  cession  of  the  soil  to  a  foreign  prince, 
makes  any  alteration  in  the  allegiance  or  birth- 
right  of  the  subject,  but  the  same  still  remains  in 
the  person  of  the  subject,  it  imports  nothing,  wh^ 
ther  such  cession  is  made  with  or  without  his  oon^ 
sent*    In  both  cases  he  becomes  a  British^bom 
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subject,  living  in  a  foreign  land,  and  liable  to  the 
alteration  of  circumstances,  which  every  where  at- 
tends a  British  subject,  when  out  pf  the  king's  do- 
minions. 

That  going  out  of  the  king's  dominions,  under 
the  charge  of  criminality,  at  the  choice  of  the 
party,  and  by  the  king's  consent,  does  not  make 
a  British  subject  an  alien,  is  evinced  from  the  old 
law  of  sanctuary,  in  cases  pf  felony  and  abjuring 
the  realm  to  save  the  felon's  life.  It  is  expressly 
laid  down,  "  Qui  abjurat  regnum,  amittit  return, 
sed  non  regem  ;  amittii  patriam^  sed  nonpatrem  pa* 
trice;  for  notwithstanding  the  abjuration,  he  oweth 
the  king  his  allegiance,  and  he  remaineth' within 
the  king's  protection ;  for  the  king  may  pardon  and 
restore  him  to  his  country  again.  '  Allegiance  is 
a  quality  of  the  mind,  and  not  confined  to  any 
place."    (Calvin's  case,  foK  9.  b.) 

As  to  what  is  now  said,  of  the  Americans  being 
a  whole  people  in  arms,  demanding  to  be  released 
from  their  allegiance,  it  should  be  recollected,  that 
the  language  in  this  country,  during  the  whole  of 
the  American  war,  was  different :  it  was  said,  "  the 
thinking  part,  those  who  had  property  and  cha- 
racter," and  some  said,  "  the  majority  of  the  peo- 
ple," were  against  the  violent  measures  which 
were  driven  on  by  an  active  minority  of  agitators. 
Is  it,  then,  at  all  reasonable  to  infer  upon  those 
persons,  who  were  friendly  to  this  country,  tho 
Conse<juences  of  such  resistance  and  rebellion?  la^ 
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deed  there  is  nothing  so  unjust  in  the  laW  of  Eng« 
land.  The  law  does  not  consider  the  king's  sub* 
Jects  in  a  mass,  under  the  name  of  the  people,  in 
any  number  more  or  less.  They  cannot  be  consi- 
dered  in  a  legal  view,  but  as  individuals ;  what  is 
the  law  respecting  one,  is  the  law  respecting  one 
million;  and  every  man's  case  stands  upon  its  own 
ground  and  circumstances.  It  is,  therefore^  ut« 
leriy  inconsistent  with  the  law«  to  impute  to  the 
Americans  any  disfranchisement  4is  a  people:  if 
there  is  any  such  extinguishment  ^  rights,  it  must 
be  in  some  individual;  and  if  it  is  not  to  be  dis» 
covered  in  one,  it  is  not  to  be  found  in  a  million. 

'Secondly,  as  to  the  statutes  and  public  acts 
which  are  supposed  to  stand  in  the  way  of  th^ 
abovemeationed  principle  of  common  law : .  the 
principal  statute  which,  I  believe,  is  relied  upon^ 
is  statute  22  Geo.  III.  c.  46.  This  is  a  parlia* 
mentary  authority,  enabling  his  majesty  to  make 
peace  with  America;  an  authority  which  had  be* 
come  necessary,  because  the  parliament  had  passed 
some  acts  of  prohibition  and  penalty  which  might 
stand  in  the  way  of  peace,  as  stat.  16  Geo.  IIL 
c.  5.  and  Stat.  17  Geo.  III.  c.  7.  *  for  prohibiting 
trade  and  intercourse  with  America,  and  for  au* 
thorising  hostilities  against  the  rebels.  The  Ame* 
rican  war  having  thus  become  a  parliameotary 

*  Thcie  acta  were  sftem ards  rtpealtd  hj  stat.  M  Qm.  lU. 
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measure,  it  reqaired  the  concurrence  of  parliament 
to  niake  peace»  whicbj  in  ordinary  cases,  belongs 
to  tbe  king  alone. 

Accordingly^  stat.  22  Geo.  III.  c.  46.  authorises 
the  king  to  conclude  ''  a  peace  or  truce  wjth  the 
said  colonies  or  plantations,  or  any  of  them ;"  and 
that  the  abovementioned  prohibitory  acts  might 
not  be  an  impediment  to  the  progress  of  negooia- 
tion,  the  statute  authorises  the  king  ''  by  letters 
patent,  under  the  great  seal^  to  repeal,  annuls  and 
make  void,  or  suspend  the  operation  or  effect  of 
any  act,  or  acts  of  parliament,  which  relate  to  the 
said  colonies  or  plantations;"  meaning  under  these 
general  words,  most  probably,  tbe  abovem^itioned 
prohibitory  acts,  and  none  other^  . 

Tiiere  might  be  another  reason  for  an  act  of  par- 
liament, namely,  some  hesitation  as  to  the  persons 
with  whom  the  king's  commissioners  were  to  treat, 
whether  they  had  competency :  therefore,  the  act 
speaks^of  treating  with  commissioners  named  by  the 
colonies,  with  any  body  or  bodies  politici  with  any 
fissembly  or  assemblies,  or  description  of  men,  or 
with  any  person  or  persons  whatsoever* 

Such  are  the  provisions  of  the  act  for  making 
peace  with  America,  which  is  supposed  to  give  au- 
thority to  the  king,  to  take  away  the  rights  of  Bri- 
tish*born  subjects  from  the  inhabitants  of  the ' 
United  States,  and  make  them  aliens.  I  can  only 
^ik.  those  who  allege  this  act,  to  shew  us  by  what 
words,  or  by  what  construction  of  words^^  such 
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power  is  given  to,  or  is  intimated  to  reside  in^  the 
king?  And  with  such  appeal  I  dismiss  this  statute. 
The  next  document  that  occurs,  in  course  of 
time,  is  the  definitive  treaty,  made  in  September, 
17S3,  in  pursuance  of  such  parliamentary  autho- 
rity. In  the  first  article  of  this  treaty,  the  king 
V  acknowledges  the  United  States  (naming  the  se- 
veral colonies)  to  be  free,  sovereign,  and  independ- 
ent states;  and  for  himself,  his  heirs,  and  suc- 
cessors, relinquishes  all  claims  to  the  government, 
propriety,  and  territorial  rights  of  the  same,  and 
every  part  thereof/*  This  leading  and  general 
provision  being  made,  there  follow  in  the  treaty 
some  few  subsidiary  stipulations,  all  tending  to  give 
affect  to  the  above  relinquishment  of  sovereignty, 
and  to  the  confirmation  of  peace  and  amity.  After 
reading  these,  I  must  again  ask  the  like  question 
as  before,  where  is  the  provision,  in  the  treaty,  for 
doing  that  which  I  have  not  yet  discovered  the 
king  was  authorised  by  the  act  to  do  ?  It  appears, 
from  reading  the  treaty,  that  the  king  has  not,  de 
Jacto,  done  that  which  he  was  not  enabled  by  the 
act,  nor  was  otherwise  authorised,  dejure,  to  do. 
He  has  not  taken  away  the  rights  of  British-born 
subjiects  residing  in  the  United  States,  nor  has  he 
renounced  the  allegiance  of  his  natural-born  sub- 
jects residmg  there ;  he  has  acknowledged  the  colo- 
nies to  be  free  and  independent,  and  relinquished 
all  sovereignty  over  their  territory:  in  doing  so,  he 
has  departed  with  some  of  his  own  royal  preroga? 
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tive,  and  has  circumscribed  the  claims  he  before 
had  on  the  allegiance  of  his  natural-born  subjects 
residing  there.  This  was  his  to  give,  and  he  has 
given  it,  but  the  rights  of  British  subjects  the  kinj 
had  no  power  to  take  away ;  he  has  not,  defocto^ 
taken  them  away;  nor  was  it  a  time  for  taking, 
but  a  time  for  giving  and  conceding :  the  Ameri- 
cans meant  to  add  to  what  they  already  enjoyed. 
They  would  have  felt  it  an  injury,  if  it  had  been  pro- 
posed to  them,  no  longer  to  be  deemed  British-bom 
subjects;  and' recollecting,  as  we  must,  the  feeling 
and  speculations  in  this  country,  looking  forward^ 
as  many  did,  to  the  colonists  quarrelling  amongst 
themselves,  and  coming  back,  all,  or  some  of  them, 
to  their  old  connection  with  us,  we  may  be  sune 
no  one  in  this  kingdom  would  have  ventured  to 
propose,  that  they  should  be  stripped  of  the  char 
racter  of  British  subjects,  to  which  they  were 
born,  and  be  rendered  aliens,  under  circumstances 
which  would  indicate,  on  our  part,  a  disposition  to 
perpetual  estrangement  and  enmity. 

So  far  from  this,  I  think,  there  is  even  in  the 
treaty  an  express  saving  of  the  rights  of  a  British* 
born  subject,  among  other  rights  and  claims.  In 
article  6,  it  is  provided,  "  That  no  person  shall,  on 
that  account,  (meaning  the  preceding  war)  suffer 
any  future  loss  or  damage,  either  in  his  person,  li- 
berty, or  property.**  If  an  American  comes  to  this 
kingdom,  and  is  treated  as  an  alien  under  the  alien 
act,  he  assuredly  suffers  in  his' person  and  liberty; 
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and  such  suffering  must  be  on  account  of  the  war, 
which  those  ought  to  allow,  who  make  the  first  of 
the  above  objections :  he  surely  cannot  be  said  to 
suffer  by  the  peace,  which  was  meant  for  conferring 
advantages,  not  for  taking  them  away. 

The  next  document,  where  we  are  to  look  for 
something  which  is  to  control  the  above  principle 
of  the  common  law,  is  the  commercial  treaty, 
19th  of  November,  1794.  But  in  this  I  can  find 
nothing  to  the  effect  supposed,  and  I  must  put  the 
like  interrogation  as  before;  yet  with  still  less  ex- 
pectation of  an  answer,  because,  in  this  treaty,  w« 
have  something  more  than  negative  evidence,  we 
have  here  express  testimony,  that  the  rights  of  Bri- 
tish-born  subjects  were  intended  to  be  continued 
to  the  Americans  by  the  first  treaty,  and  that  it 
was  intended,  by  the  commercial  treaty,  to  give 
them  a  longer  continuance  to  their  posterity.  By 
the  9th  article  it  appears,  that  the  American  citi- 
zens then  held  lands  in  the  dominions  of  his  ma- 
jesty; but  they  must  be  British-born  subjects  to  hold 
lands,  and  not  aliens.  It  appears,  therefore,  that 
his  majesty,  in  November,  1794,  eleven  years  after 
the  treaty  of  peace,  recognized  the  citizens  of  the 
United  States  as  British-born  subjects.  I  lay  this 
stress  upon  the  declaration  of  the  fact,  because  I 
cannot  suppose  a  public  and  solemn  instrument, 
as  this  treaty  is,  would  speak  of  lands  being  holden 
in  any  other  sense  than  that  of  being  lawfully 
))olden, 
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The  framers  of  the  treaty  certainly  understood  it 
in  that  seiise,  because  the  provision  they  intended 
to  make  was,  to  fortify  the  titles  to  tiiese  lands  in 
future  times,  when,  certainly^  the  title  to  them 
would  become  not  lawful.  They  foresaw  that, 
although  the  present  possessors  were  British-born 
subjects,  their  descendents,  born  in  the  United 
States,  out  of  the  king*s  allegiance,  would  be 
aliens  *•  It  was  accordingly  stipulated,  ^<  that  nei- 
ther they  nor  their  heirs  or  assigns  shall,  so  far  as 
may  respect  the  said  lands,  and  the  legal  remedies 
incident  thereto,  be  regarded  as  aliens/'  If  it 
should  be  objected,  that  the  provision  here  speaks 
as  well  of  the  present  possessor  as  the  heirs,  the 
answer  is,  that  it  would  not  have  been  so  well 
worded,  if  the  present  possessor  had  not  been 
named ;  and  if  he  had  not  been  named,  as  well  as 
the  heirs,  it  might  have  been  construed  into  an  im- 
plication, that  he  was  to  be  excluded  from  the  pro- 
tection intended  for  the  heirs  only. 

Another  more  probable  reason  for  this  stipula- 
tion was,  to  bind  the  two  nations,  not  to  make  any 
disqualifying  law,  that  by  rendering  the  others 
aliens,  would  disable  them  from  holding  lands. 
This  future  possibility,  without  any  doubt  about 


*  They  might  for  their  sons,  and  grandsonSt  have  the  bentBt 
•f  Stat.  7  Adu.  c.  5,  Stat.  4  Geo.  II.  c  21.  and  stat.  13  Geo.  III. 
C»  21.  but  for  later  descendents,  they  needed  a  new  provi* 
sion. 
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the  then  present  state  of  the  law,  might  be  sufficient 
reason  for  such  a  cautionary  provision. 

Whatever  observation  may  be  indulged  on  this 
part  of  the  article,  the  averment  in  the  beginning 
of  it  remains  unaffected;  and  this  averment,  of 
Americans  being  British-bom  subjects,  is  a^ifain 
published,  rati6ed,  and  confirmed  by  parliament, 
in  Stat  37  Geo.  III.  c.  97*  sect.  24,  95.  which  was 
made  for  carrying  into  execution  the  treaty.  This 
article  of  the  treaty  is  there  recited  at  length,  and 
»the  two  clauses,  sect.  S4.  and  25.  purport  to  carry 
it  into  execution. 

If  there  is  any  thing  in  this  statute  to  control  the 
effect  of  the  common  law  position  so  often  alluded 
to,  I  think  it  should  be  in  these  two  clauses  ;  yet  I 
have  not  been  able  to  discover  such  a  meaning, 
and  I  must  leave  it  to  be  demonstrated  by  those 
who  have  found  it  out.  The  clauses  appear  to  me 
to  have  something  particular  in  them ;  they  omit 
the  naming  of  heirs,  which  was  tlie  enactment  most 
wanted,  and  they  supply  this  omission  by  a  wind- 
ing wordiness  in  the  proviso,  that  is  not  easily 
evolved.  There  is  a  grudging  caution  in  the  whole 
conception  of  these  clauses :  I  believe  the  framers 
of  them  did  not  like  the  matter  of  them,  being  un« 
willing  to  bear  this  parliamentary  testimony  (o  the 
legal  conclusion,  that  ante  nati  Americans  are  Bri- 
tish-born subjects,  so  as  to  hold  lands* 

As  to  the  third  objection,  the  anomaly  and  in- 
consistency of  Americans  being  citizens  of  the 
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United  States  while  there^  and  being  Britisfa'i'borR 
subjects  when  here ;  this  is  not  a  novelty,  nor  is  it 
peculiar  to  Americans.  It  may  happen  to  any 
British  subject,  and  it  is  allowable  in  our  law,  wl^ch 
recognizes  this  double  charactei^  of  a  person  being, 
as  was  before  shewn,  adjidem  titriusquc  regis  ^. 
British  subjects  may  voluntarily  put  themselves  in 
such  a  situation;  it  is  part  of  the  privileges  of  a 
British  subject  to  be  t  liberty  so  to  do.  Have  we 
not  British  subjects  who  are  naturalized  in  Hol- 
land, in  Russia,  in  Hamburgh,  in  various  places  osl 
the  continent  of  Europe  ?  Do  not  British  subjects 
become  citizens  of  the  United  States  ?  Some  per- 
sons are  born  to  such  double  chal-acter ;  children 
and  grandchildren,  born  of  British  parents,  in 
foreign  countries,  are  British-born  subjects,  yet 
these,  no  doubt,  by  the  laws  of  the  respective  foreign 
countries,  are  also  deemed  natural-born  subjects 
there. 

Thus  far  of  individuals;  the  like  may  happea 
to  a  whole  cpmmunity,  a  whole  people.  When  the 
king  relinquished  his  sovereignty  over  the  United 
States,  the  land  became  foreign,  while  the  inhabit- 
ants remained  all  British  subjects.  When  the 
king's  forces  took  Surinam,  and  the  other  Dutch 
colonies,  the  land  became  British,  but  the  inhabit- 
ants still  continued  foreigners.  The  personal  cha- 
racter of  alien,  with  which  the  Dutch  colonists 

*  Vid.  ant.  pa.  423* 
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were  born,  still  remains  to  them,  and  the  indelible 
character  of  British  subject,  with  which  the  Ameri- 
cans were  born,  remained  to  them  after  their  coun- 
try  was  made  foreign* 

I  am  aware  of  the  difficulties  which  such  persons 
may  labour  under,  with  ^hese  double  claims  of  alle- 
giance upon  them.  Such  difficulties  must  be  got 
through,  as  circumstances  will  allow,  and  con* 
sideration  should  be  had  for  the  parties,  according 
to  their  respective  situations ;  more  especially  with 
a  distinction  between  those  who  brought  them- 
selves into  such  embarrassing  situation  voluntarily^ 
and  those  who  were  born  in  it ;  and  more  particu- 
larly with  regard  to  the  -difference  between  that, 
•>  which  is  the  act  of  private  individuals^  and  that^ 
which  is  a  national  proceeding,  involving  a  whole 
people.  In  weighing  such  circumstances^  it  will 
isoon  appear,thatthese  are  all  objections  which  relate 
more  to  facts  than  to  the  law  of  the  case ;  they  are 
inconveniences  in  the  way  of  full  exercise  and  en- 
joyment of  the  rights  in  question,  but  detract  no- 
thing from  the  rights  themselves.  On  the  one 
hand,  the  king  cannot '  reckon  upon  the  full  and 
absolute  obedience  of  such  persons^  because  they 
owe  another  fealty  besides  that  due  to  him ;  on  the 
other  hand,  the  subject  cannot  have  full  enjoyment 
of  his  British  rights.  Indeed,  it  will  be  found,  he 
will  have  as  little  of  his  own  rights,  as  the  king  has 
of  his  obedience ;  for  if  the  rights  of  a  British  sub- 
ject are  examined^  it  will  appear^  that  almost  all  of 
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them  depend  on  a  residence  in  the  king's  domi* 
nions,  and  that  when  he  removes  into  a  foreign 
country,  as  they  are  without  exercise,  or  applica- 
tion,  they  are  suspended,  and  have  no  apparent 
existence. 

I  have  heard  it  asked,  if  the  king  was  to  send  his 
writ  to  command  the  attendance  of  Mr.  Jefferson 
in  this  kingdom  ? — I  agree  he  would  not  come;  but 
that  would  be  no  test  of  the  law  upon  the  subject ; 
it  is  an  inconvenience  in  point  of  fact.  The  law, 
in  the  execution  of  it,  is  liable  to  many  obstruc- 
tions which  prevail,  and  yet  the  judgment  of  law  is 
not  deemed  thereby  invalidated.  If  the  king  had 
sent  such  a  writ  to  general  Washington,  at  the 
head  of  his  army,  I  suppose  he  would  not  have 
obeyed  it,  and  yet  no  one  would  have  deemed  it  a  de* 
monstration,  that  he  was  not  amenable  to  our  law: 
Why  then  should  a  pacific  refusal  from  Mr.  Jeffer- 
son  have  in  it  more  of  the  force  of  a  legal  argu- 
ment ?  And  yet,  I  think,  Mr.  Jefferson  might  de- 
cline  obedience  to  such  a  command,  admit  himself 
to  be  a  British  subject,  and  have  the  law  on  bis 
side  too. 

Mr.  Jefferson  might  answer  such  a  call  upon 
him  by  saying,  true  it  is,  I  was  born  a  British  sub- 
ject, and  I  myself  have  done  nothing  to  put  off 
that  character.  But  your  majesty  has,  by  the 
treaty  of  1783,  relinquished  all  sovereignty  over 
theUnited  States;  and,  as  your  majesty,  and  all  the 
world  know,  it  was  thereby  intended  that  your 
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subjects  here  should  form  a  goyernmeut  of  their 
own ;  we  have  so  done>  under  the  faith  of  your  ma* 
jesty's  grant  and  coyenant;  and  it  has  happened^ 
in  the  progress  of  events^  that  I  am  now  exercising 
an  office  in  that  government  which  necessarily  re- 
quires my  presence  here,  I  am  brought  into  this 
situation  in  consequence  of  an  act  of  your  majesty, 
by  which  it  was  designed  that  myself,  or  some 
other  of  your  subjects  here,  should  come  into  such 
a  situation :  being  so  circumstanced,  lam  no  longer 
at  liberty  to  make  a  choice  of  my  own.  There  is 
a  moral  and  political  necessity^  that  makes  it  im- 
possible, at  present,  to  obey  the  commands  of  your 
majesty;  I  pray  your  majesty's  forbearance;  I 
plead  your  majesty's  own  covenant  and  good  faith; 
and  I  rely  upon  them  as  a  justification,  or  excuse, 
for  my  disobedience. 

Surely  this  would  be  a  good  plea  in  point  of  law^ 
and  Mr.  Jefferson  might  have  the  benefit  of  his 
American  citizenship,  in  perfect  compatibility  with 
J;he  claims  upon  him  from  British  allegiance.  Such 
scvntiUaJHTiB  in  the  king  of  England,  can,  I  should 
thinks  raise  no  flame  in  any  American  bosom. 

There  are  much  stronger  cases,  of  a  similar 
Jls:ind»  that  have  never  startled  any  one  with  their 
anomaly  or  incompatibility,  Mr.  J.  and  other 
American  citizens  have  entered  into  their  offices* 
their  engagements,  and  their  situations,  under  the 
&ith  of  the  king  and  the  parliament.  But  how 
many    British    subjects    have   become    citizens, 

rot.  II,     '  ,  ©  o 
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burghers,  burgomasters^  and  have  taken  other  offices 
in  foreign  countries,  voluntarily,  upon  speculations 
of  private  interest,  and  from  various  inducements, 
all  of  them  of  an  individual  and  personal  nature* 
If  such  persons  had  been  called  upon  by  the  king's 
ivrit,  they  would  not  have  had  so  good  a  plea  as 
Mr.  J.  and  yet,  probably,  none  of  them  would 
have  moved  from  their  station.  Was  it  ever  heard 
that  such  persons,  when  returned  to  this  kingdom, 
were  deemed  to  be  less  of  British  subjects,  because 
they  had  lived,  and  risen  to  public  stations,  in 
foreign  states  ?  No,  certainly,  they  are  considered 
as  having  exercised  the  liberty  belonging  to  all 
British  subjects,  respecting  whom  there  is  no  re- 
straint but  the  considerations  of  prudence  which 
are  suggested  by  the  occasion ;  and  yet  none  of 
these  volunteers  in  foreign  service  have  so  much 
to  say  for  themselves  as  an  American  citizen,  who 
chuses  to  leave  the  United  States,  and  to  spend  the 
remainder  of  his  days  in  this  kingdom.  The  local 
allegiance  he  has  acknowledged  to  a  foreign  go- 
vernment, is  recognized  by  the  king  and  parlia- 
ment :  he  has  never  lived  wholly  out  of  the  view  of 
the  sovereign  power  under  which  he  was  born; 
and  the  language,  law,  and  manners  he  has  been 
conversant  with  during  the  whole  of  his  residence 
in  the  ceded  states  of  America,  restore  him  to  this 
kingdom,  and  to  his  original  and  natural  allegi- 
ance, unchanged,  and  quite  British.  Why  should 
a  person  of  this  description^  an  American  citiseot 
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be  the  only  one  rejected  and  excluded  from  the 
rights  of  a  British  subject,  because  he  owes  a  local 
allegiance  in  another  country  ? 

There  is  a  parliamentary  record,  testifying  in- 
stances of  such  contumacy.  In  stat.  14  &  \5 
Henry  VIII.  c.  4.  it  is  recited,  that  Englishmen 
living  beyond  sea,  and  becoming  subjects  to  fo- 
reign princes  and  lords>  "  will  obey  to  none  au- 
thority under  the  great  seal  of  England;  but  they 
give  themselves  over  to  the  protection  and  defence 
of  those  outward  princes  to  whom  they  be  swora 
subjects."  It  is  herein  recorded  by  parliament, 
that  Englishmen  thus  expatriated  themselves,  and 
refused  obedience  to  the  king's  writ ;  and  yet  no 
declaration  or  enactment  was*  made  by  parliament 
on  that  point  of  disobedience,  so  as  to  disfranchise 
them,  and  make  them  aliens;  but  there  is  by  that 
act  imposed  on  them  merely  a  penalty  in  one  par- 
ticular article,  that  of  importation  of  goods.  Such 
persons,  it  seems,  had  abused  their  privilege  as 
Englishmen,  and  had  lent  their  name  to  cover  the 
goods  of  persons  of  the  foreign  country  where  they 
resided.  To  put  an  end  to  such  impositions,  they 
were  in  future  to  pay  alien  duties,  as  the  subjects 
of  the  country  where  they  resided. 

Compare  these  recusant  absentees  alluded  to  in 
the  statute,  with  the  American  now  in  question* 
The  former  voluntarily  leave  the  kingdom,  make 
themselves  subjects  of  a  foreign  state,  refuse  obe- 
dience to  the  king's  writ,  abuse  their  privilege  of 

6  a  2 
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natural-born  subjects  to  defraud  the  revenue.  Th« 
latter  is  born  under  the  king's  allegiance^  in  a 
country  which  the  king  has  since  ceded,  and  made 
a  foreign  land.  It  does  not  appear,  this  particular 
person  had  any  concern  in  the  public  affairs  of  the 
country,  till  it  was  so  settled  by  his  majesty's 
solemn  covenant  and  grant.  He  chuses^  in  the 
latter  part  of  his  life,  "  to  go  home,'*  (for  such  is 
the  phrase  in  the  United  States  to  the  present  mo« 
ment,)  and  end  his  days  here.  No  act  of  recu- 
sancy,  or  contumacy,  is  imputed  to  him. 

Now  compare  the  consequences  in  the  two 
cases:  the  former,  though  solemnly  noticed  and 
censured  by  parliament,  is  not  marked  by  any 
penalty  of  disfranchisement,  though  thus  alienated 
from  his  native  country,  but  is  merely  mulct  in  the 
payment  of  alien  duties  ^  the  latter  is  told  he  it 
an  alien,  and  has  lost  his  right  of  a  natural-bora 
subject. 

The  further  we  go,  the  more  we  find  of  prece> 
dent  and  principle  against  such  a  sentence  of  dis- 
franchisement. 

These  are  the  answers  which,  I  think,  may  be 
made  to  the  above  three  objections  *.  These  an- 
swers seem  to  me  sufficient,  and  nothing  further 
need  be  done  but  to  come  round  to  the  place  frcmi 

*  I  recollect  another  objection:  how  is  the  qoestioQ  af 
American  citizens  to  be  tried  ?  I  see  this  was  an  objection  in 
Calyin*s  case :  it  is  the  second  of  thefiveinconveniencies,  and  it 
it  answered  in  the  Report;  foU  26,  b. 
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whence  we  set  out,  namely;  the  position  of  law 
resolved  by  all  the  judges  in  Calvin's  case,  accord- 
ing  to  which  the  ante  nati  in  the  United  States 
continue  still  British-born  subjects,  and,  coming 
here,  are  entitled  to  all  the  privileges  of  such. 
The  plain  and  explicit  principle  laid  down,  on  that 
occasion,  has,  I  suppose,  governed  the  minds  of 
lawyers,  whenever  they  have  been  consulted  on  the 
application  of  it  to  American  citizens.  It  is  owing,, 
no  doubt,  to  this  uniformity  of  opinion,  that  the 
question  has  never  beea  brought  to  argument  in 
any  court.  During  the  space  of  25  years,  since 
the  independence  of  America  was  declared,  there 
has  never  been  so  much  doubt  on  this  claim,  as  for 
any  lawyer  to  advise  a  contest  by  suit.  I  deem 
this  want  of  judicial  determination^  coupled  with 
what  follows,  to  be  a  great  testimony  for  the  affirm* 
ative  of  the  question., 

In  the  mean  time  lawyers  have  been  consulted, 
•  no  doubt,  very  frequently,  and  written  opinions 
are  in  the  possession  of  many.  I  have  been  able 
to  obtain  \  sight  only  of  two.  I  have  seen  an 
opinion  of  Mr.  Kenyon,  in  1784,  where  he  de- 
clares, in  few  words,  and  without  hesitation,  or 
qualification,  that  American  citizens  may  hold  lands 
as  British-born  subjects.  I  have  seen  an  opinion 
of  the  attorney -general  Macdonald,  in  Feb.  1789, 
that  engaging  American  seamen  for  foreign  ser- 
vice, should  be  prosecuted  as  the  offence  of  entic- 
ing British  seamen  into  a  foreign  service :  the  pro* 
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sectition  was  commenced,  the  indictment  found, 
but  the  attorney-general  entered  a  noli  prosequi 
upon  the  party  paying  the  costs. 

Among  the  opinions  of  lawyers,  I  must  men* 
tion  what  I  received  from  Mr.  •  ■  ,  to  whom  I 
sent  a  statement  ef  the  case,  with  the  view  of 
learning,  whether  any  alteration  had  taken  place  in 
the  opinions  of  lawyers  of  late  days :  I  knew  I 
should  have  from  him  the  current  opinion  of  West- 
minster-hall; he  at  once  wrote  with  pencil,  on  the 
back  of  the  paper,  that  such  persons  are  Britisl) 
subjects ;  he  seemed  to  answer  it,  as  if  it  was  as 
known  and  as  established,  as  that  the  eldest  son  is 
the  heir  in  fee  simple. 

I  made  enquiry  at  the  Custom-house,  where,*  I 
was  told,  1  might  possibly  find  notes  of  some  deci- 
sions at  nisi  prius  in  the  Exchequer,  which  con- 
veyed the  chief  baron's  opinion,  that  a  domicilia- 
tion in  America  took  away  the  British  character 
from  a  seaman,  employed  in  navigating  a  British 
ship.  The  solicitor  said,  he  knew  of  no  such  cases, 
nor  of  such  opinion ;  on  the  contrary,  he  said,  it 
was  the  usage  of  the  Custom-house  to  consider  the 
ante  nati  in  America,  as  British-born  subjects,  and 
they  were  registered  as  owners  of  British  ships : 
he  informed  me  also  of  the  above  prosecution  for 
enticing  British  seamen,  and  he  gave  me  copies  of 
the  papers. 

These  authorities  from  the  opinions  of  lawyers, 
and  the  practice  of  a  public  office,  cannot  be  closecl 
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better^  than  by  an  authority  superior  to  all  of 
them  ;  I  mean  what  has  been  already  mentioned^ 
the  9th  article  of  the  treaty  of  commerce,  and  sect. 
24.  and  25.  of  stat.  37  Geo.  III.  c  97.  where  there 
is  a  solemn  declaration  by  the  king  and  the  parlia- 
ment, that  American  citizens  did  then  hold  lands ; 
which  they  could  not  lawfully  do,  unless  they  were 
deemed  British  natural-bom  subjects. 

After  such  authorities,  there  does  not  seem  to 
me  any  need  to  add  a  word  more. 
Dec.  9,  1808« 

December  15, 1808. 

Since  writing  the  above,  I  have  been  told,  that 
the  subject  of  ante  fiati  is  no  part  of  the  present 
question,  and,  that  what  the  objectors  mean  to 
urge^  is  as  follows  :  First,  That  the  Americans,  at 
the  time  of  making  stat.  92  Geo.  III.  c.  46.  were 
in  a  state  of  legitimate  war,  bearing  the  character 
of  foreign  enemies,  and  not  that  of  rebels.  This 
is  implied  in  the  passing  of  such  an  act,  and  in  the 
wording  of  it : — Peace  and  Truce — was  not  the 
language  to  hold  to  rebels ;  nor  did  the  king  need' 
the  authority  of  an  act  of  parliament  to  proceed 
with  traitors :  the  act  has  no  object,  if  the  Ame- 
ricans are  not  admitted  to  be  foreigners  in  this 
transaction.  Secondly,  That  after  the  peace  made^ 
it  still  remained  for  Americans,  if  they  chose,  to 
adhere  to  the  British  character ;  and  it  is  not  meant 
to  deny,  that  prmd/acie^  the  Americans  are  to  be 
deemed  British  subjects.    But  those  who  domici* 
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liated  themsdres  in  the  United  States,  showed 
thereby  a  determination  to  become  American 
citizens;  and  after  such  choice,  they  cease  to  be 
British  subjects,  and  cannot  resume  that  character. 

If  I  have  not  stated  the  above  points  quite  cor* 
rectly,  nor  with  all  the  advantage  that  bielongs  to 
them,  I  hope  I  shall  be  pardoned  by  those  v.ho 
made  them,  and  who  rely  upon  them :  they  were 
communicated  to  me,  in  a  rapid  conversation  only; 
for  nothing,  on  that  side  of  the  question,  has  been 
put  into  writing  :  I  have  done  my  best  to  retain 
what  I  heard,  and  to  state  it  fairly  and  fully. 

I  am  totally  at  a  loss  to  comprehend,  at  what  pe- 
riod of  the  war,  or  by  what  modification  of  carrying 
it  on,  either  on  one  side  or  the  other,  or  by  what 
events  or  circumstances,  that  which  was  once  re- 
bellion  ceased  to  be  so,  and  the  traitors  became 
changed  into  aliens  waging  legitimate  foreign  war. 
As  to  the  words  peace  and  truce^  I  do  not  under- 
stand, why  they  are  not  as  applicable  to  war, 
,  coupled  with  rebellion,  as  to  war  not  coupled  with 
it.  For  war  is  still  war,  whatever  may  give  rise  to 
it ;  and  I  do  not  see  why  the  war  of  rebels  is  not 
legitimate,  quaienus  War,  and,  therefore,  needing 
every  consideration,  that  attends  all  wars.  Surely, 
in  the  time  of  Charles  I.  there  were  treaties^  and 
truces,  and  peace  too  ;  there  was  a  peace,  for  ^ 
short  time,  I  think,  in  1645,  and  yet,  the  lord-chan- 
cellor Clarendon  intitled  the  narrative  of  these 
transactions,  a  '^  History  of  the  Rebellion ;"  and  no 
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man  has  erer  doubted>  be  he  lavv-man^  or  Iayman» 
that  the  war  levied  against  Charles  L  was  treason 
and  rebellion ;  although  it  was  attended  with  sue- 
cess,  and  could  command  names,  and  although 
many  amongst  us  have  long  agreed  in  applying  to 
it  the  qualified  appellation  of  cioil  war. 

As  to  the  necessity  of  making  such  act  of  parlia« 
pient,  and  giving  thereby  power  to  the  king  to 
make  peace  and  truce,  because  the  Americans 
were  become  alien  enemies,  and  ceased  to  be 
traitors  and  rebels ;  it  is  very  curious,  that  a  dif- 
ferent reason  for  making  it  was  given  by  the  makers 
of  the  act ;  that  reason  is  recorded  in  the  parlia- 
mentary debates  of  the  time;  and  the  reason  so 
given,  seems  to  me  to  supersede  the  necessity  of 
inventing  any  new  one,  like  the  present. 

The  bill  was  called  "  the  Truce  Bill,'*  and  was 
brought  into  the  house  of  commons,  on  February 
J8,  178*,  by  the  attorney-general  Wallace.  It 
jdoes  not  appear,  that  it  became  a  subject  of  debate 
^n  any  of  its  stages ;  the  nation  and  parliament 
were  bent  upon  peace,  and  any  measure  tending 
to  bring  jt  about  was  too  welcome  to  be  questioned 
or  criticised.-— [See  Debrett's  Debates,  vol.  vi.  p. 
341,363.] 

However,  thi^  act,  which  came  into  existence 
without  a  struggle,  afterwards  was  made  a  subject 
of  discussion^  When  it  had  been  carried  into  exe- 
cution, and  the  provisional  articles  with  America^ 
together  with  the  other  pteliminary  treaties,  camd 
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to  be  considered  in  parliament^  in  February  1785, 
this  act  was  brought  in  question^  and  there  was 
expressed  great  difference  of  opinion,  as  to  its 
original  design,  the  construction  to  be  put  on  it, 
and  the  effect  it  produced.  In  the  first  debate,  it 
was  objected  to  the  provisional  articles,  that  the 
king  has  no  right,  by  his  prerogative,  nor  by  the 
act  of  last  session,  viz.  stat.  221  Geo.  III.  c.  46, 
to  alienate  territories  not  acquired  by  conquest 
during  the  war.  The  gentlemen  of  the  law  being 
called  upon  by  this  objector  *,  Mr.  Mansfield  an- 
swered, that,  certainly  by  the  act  of  last  session, 
the  king  was  authorised  to  alienate  for  ever  the  in- 
dependence of  America, — [Debrett's  Debates,  vol. 
ix.  280,] 

Ou  a  subsequent  day,  the  same  gentleman  [De- 
brett's  Debates,  vol.  ix.  312.]  again  raised  a  qucs 
tion  upon  this  act.  It  appeared  to  him,  that  no 
such  power  was  given  to  the  king  by  the  act ;  that 
any  power  to  alienate  part  of  his  dominions,  or  ab- 
dicate the  sovereignty  of  them,  should  be  conveyed 
in  express  words,  and  not  left  to  implication  and 
construction.  This  brought  up  Mr.  Wallace,  who 
was  the  framer  and  mover  of  the  bill,  and  who  de- 
clared, that  such  power  was  given  by  the  act :  he 
said,  he  knew  of  no  power  in  the  king,  to  jabdicate 
part  of  his  sovereignty,  or  declare  any  number  of  his 
subjects  free  from  obedience  to  the  laws  in  being, 

•  Sir  W.  Dolben. 
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As  soon^ therefore,  as  the  resolution  for  peace  had 
passed  the  Irouse,  he  had,  with  a  view  to  enable  his 
majesty  to  make  peace,  drawn  the  bill;  and  as 
the  subject  matter  of  it  was  extremely  delicate, 
he  had  been  exceedingly  cautious  in  wording  it  as 
generally  as  possibje ;  but  the  whole  aim  of  it  was, 
to  enable  his  majesty  to  recognize  the  independ- 
ence of  America ;  and  that  it  gave  the  king  such  a 
power,  was,  he  said,  indisputable,  because  by  the 
wording  of  it  that  power  was  vested  .in  the  king, 
any  law,  statute,  matter,  or  thing  to  the  contrary 
210 1  withstand!  n  g. 

This  explanation,  by  the  mover  of  the  act,  did 
not  satisfy  the  objector,  who  had  been  the  seconder 
of  it,  but  who  now  declared,  he  had  never  supposed 
such  an  interpretation  could  be  put  on  the  bill; 
and  if  he  had  thought  it  could,  he  would  not  have 
seconded  it :  but  it  was  defended  by  the  attorney- 
general  Kenyon*,  who  said  the  act. clearly  gave 
authority  to  the  king  to  recognize  the  independ- 
ence of  the  Americans;  adding,  that  it  was  obvious, 
the  Americans,  standing  in  the  predicament  of 
persons  declared  to  be  rebels  at  the  time  of  pass- 
ing the  act,  it  was  necessary  ta  word  it  in  the  gene- 
ral and  cautious  manner  in  which  it  stood  upon  the 
statute  book. 

Though  the  attorn ey#general  Kenyon  thus  sup- 

*  He  succeeded  Mr.  Wallace,  on  the  change  of  the  mi* 
Tiistry,  in  March  1782. 
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ported  the  late  attorney-general  Wallace,  in  the 
construction  and  effect  of  his  act,  he,  at  the  same 
time^  denied  the  position,  that  the  prerogative  of 
the  crown  needed  any  such  special  act  of  parlia- 
ment, to  empower  it  to  declare  the  American  inde- 
pendence, Mr.  Lee  joined  in  opinion,  upon  that 
point,  with  Mr»  Wallace.  [Debates,  p,  314,  815]. 

A  like  difference  of  opinion  was  discovered  among 
the  law  lords,  in  the  discussions  of  the  provisional 
articles,  and  the  preliminary  treaties.  It  was  main- 
tained by  lord  Loughborough,  that  the  king  had 
no  authority,  without  parliament,  to  cede  any  part 
of  the  dominions  of  the  crown,  in  the  possession  of 
subjects  under  the  allegiance  and  at  the  peace  of 
the  king;  and  this,  his  lordship  said,  could  be 
proved  by  the  records  of  parliament.  This  doctrine 
was  treated  by  lord  Thurlow  as  unfounded,  and  he 
strongly  maintained  the  contrary. — [Debates,  vol. 
ii.  p.  88,  89.] 

The  difference  between  the  two  lords  had  arisen, 
not  upon  the  independence  of  the  United  States,  but 
upon  the  cession  of  the  Floridas  to  Spain ;  and  it 
was  on  that  account,  no  doubt,  lord  Loughborough 
stated  his  proposition  with  the  words,  under  alk' 
giance  and  at  the  peace  of  the  king,  which  was  a 
proper  description  of  the  Floridas;  but  the  same 
could  not  be  said  so  fully  of  the  United  States, 
which,  though  under  the  allegiance,  could  not  be  so 
well  said  to  be  at  the  peace  of  the  king.  Lord  Thur- 
low, it  is  plain,  did  not  admit,  tliat  this  difference 
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in  circumstances  made  any  diflFerence  in  the  power 
of  the  prerogative.  It  must  surely  be  confessed,  that 
this  cession  of  the  Floridas  to  Spain,  at  the  very 
moment  that  the  American  independence  was  ac- 
knowledged, makes  a  great  breach  in  the  hypo- 
thesis of  Mr.  Wallace,  Mr,  Lee,  and  lord  Lough- 
borough, who  thought  Stat.  99  Geo.  IIL  c.  46^ 
absolutely  necessary  for  enabling  the  king  to  alien- 
ate part  of  his  dominions.     Indeed,  the  precedents 
are  all  against  such  a  restriction  on  the  prerogative ; 
for  when  has  there  been  a  peace,  that  some  West 
India  island  has  not  been  ceded,  not  only  such  as 
has  been  taken  during  the  war,  but  those  of  ancient 
possession?    In  truth,  this  is  another  distinction 
that  has  no  solid  foundation  in  law,  but  is  a  mere 
conceit.     It  is  well  known,  that  the  laws  of  naviga- 
tion attach  upon    a  possession    in   America  or 
Africa,  immediately  on  a  surrender ;  and  the  terri- 
tory is,  to  all  intents  and  purposes,  as  much  the 
king's  as  any  ancient  colony  or  plantation.     It  is 
therefore  wholly  assumption  to  raise  the  above  dis- 
tinction, and  to  consider  such  a  conquest  as  less  a 
part  of  the  dominions  of  the  crown,  and  less  under 
the  protection  of  parliament,  than  the  more  ancient 
possessions. 

But  taking  the  judgment  of  parliament,  (which 
finally  approved  all  these  treaties)  for  the  supreme 
authority  on  this  question  of  law,  we  are  obliged 
to  conclude,  that  the  king  had  power  to  relinquish 
to  the  king  of  Spain  his  sovereignty  over  the  two 
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Floridas,  without  the  special  authority  of  any  act  of 
parliament^  enabling  him  so  to  do.  This  is  a  de- 
cision»  after  argument^  when  the  objection  had  beea 
taken  and  reasoned  upon,  and  both  sides  beard 
openly  and  fully.  It  cannot,  after  that,  as  I  think, 
be  doubted^  that  the  same  parliament  would  have 
recognized  the  king's  power  to  relinquish  his  sove- 
reignty over  the  United  States,  although  there  had 
been  no  such  act  as  stat.  22 'Geo.  III.  c.  46.  The 
relinquishing  of  sovereignty  to  the  king  of  Spain, 
whereby  he  parts  with  all  royal  authority  over  his 
subjects  in  the  Floridas  s  and  the  relinquishing  of 
sovereignty  over  the  colonies  of  New  Hampshire,  &c. 
&c.  to  the  United  States,  whereby  he  parts  with  all 
royal  authority  over  his  subjects  in  New  Hamp- 
shire, &c.  &c. ;  where  is  the  difference,  in  a  juridi- 
cal view,  between  these  two  cases  ?  If  you  analyse 
them,  and  bring  them  down  to  their  first  principle^ 
you  will  find  it  amounts  to  the  same  thing  in  both 
cases;  to  this,  and  nothing  more,  namely,  that  he 
makes  the  Floridas,  and  makes  New  Hampshire^ 
&c.  equally  foreign  dominions.  Every  consequence 
that  follows  upon  the  relinquishment  of  sovereignty, 
is  ascribable  to  that,  and  to  that  only.  The  ior 
habitants  of  the  Floridas,  and  of  New  Hampshire, 
&c.  &c.  become  British  subjects  living  in  a  foreign 
land,  and  lose  all  British  advantages,  now  that 
British  ground  is  taken  from  under  them,  in  like 
manner,  and  in  none  other,  as  if  they  had  removed 
themselves  to  the  foreign  soil  of  Spanish,  or  Portu^ 
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gu^se  America.  Indeed,  no  one  has  ever  pretended, 
that  the  inhabitants  of  the  Floridas,  who  were 
British  subjects  born,  were  made  aliens  by  the 
cession,  .though  some  do  mistakenly  suppose,  this 
deprivation  to  happen  to  Americans  of  the  United 
States,  who  were  put  under  the  same  circum- 
stances, at  the  same  time,  by  the  same,  or  by  a 
similar  operation,  certainly  for  the  same  purpose, 
that  of  peace. 

I  say,  that  the  cession  has  the  single  effect  of 
making  the  Floridas,  and  the  united  states  of  New 
Hampshire,  &c.  &c.  foreign  countries;  and,  that 
no  alteration  is  made  in  the  birthrights  of  British- 
born  subjects,  because,  what  is  covenanted,  granted, 
and  agreed  in  the  treaty,  relates  wholly  to  the* 
former,  and  there  is  not  a  word  that  relates  to  the 
latter.  The  Floridas  are  ceded  to  the  king  of  Spain ; 
that  contains  in  it  nothing  so  particular  as  to  raise 
a  question :  the  material  consideration  is,  the  case 
of  America.  The  definitive  treaty  begins  by  the 
king  acknowledging  the  united  states  of  New 
Hampshire,  &c.  &c.  to  be  free,  sovereign,  and  in- 
dependent states  ;  and  he  relinquishes  all  claims  to 
the  government,  propriety,  and  territorial  rights  of 
the  same :  the  king  here  parts  with  the  states,  that 
IS,  the  political  machinery  formed  for  the  govern- 
ment  of  those  colonies,  the  governor,  the  assembly, 
&c.  &c.  &c.  and  declares  them  independent ;  to 
make  this  independence  quite  clear  and  unclogged, 
he  relinquishes  all  territorial  sovereignty.     The 
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thing  given  up  by  the  king,  is  his  own  superin* 
tendance  and  authority  over  the  local  authority  of 
those  places ;  of  the  individuals  his  subjects^  there 
residing,  he  says  nothing ;  there  is  not  a  word  in 
the  treaty  affecting  their  birthright,  as  Briti^ 
subjects. 

There  is  certainly  not  a  word  expressed  upon 
that  point ;  but  I  think  the  great  mistake  in  this 
discussion^  and  that  which  misleads  those  on  the 
other  side,  is,  an  implication  which  they  think 
necessarily  arises  upon  this  transaction  of  granting 
independence  to  America ;  and  they  allow  them- 
selves to  be  carried  away  by  the  force  of  exprcs* 
^ions,  which,  without  any  defined  meaning,  seem 
to  signify  something,  and  are  repeated,  without 
examination  into  their  import.  It  has  been  said, 
that  by  acknowledging  the  independence  of  the 
United  States,  the  king  diesohed  the  allegiance  of  the 
Americans,  and  they  of  course  were  made  aliens ; 
this  is  an  inference  drawn  from  the  independence^ 
but  it  is  wholly  a  fiction  ofimaginatioH  among  po- 
liticians ;  .there  is  no  such  principle  in  the  law  of 
England;  it  never  was  heard  of:  can  any  book^ 
case»  or  dictum  be  shown,  that  gives  the  most 
remote  intimation  of  any  such  operation  ?  In  the 
cession  of  territory,  the  king  has  always  forborne  to 
declare  any  thing  expressly  on  the  article  of  alle- 
giance^ and  never  before  has  any  one  raised  the 
construction,  that  allegiance  was  ever  surrendered 
by  the  king,  any  further  than  the  nature  of  (h# 
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cMffio^n  did»  in  point  of  exsrciHe  and  enfoynnawti 
circjfrms^ribd  K\»  Mo|Ne  oiit^  Am  ike  king  hM^  im 
fto  caae  of  oession,  oiade  lui  Mtnal  iidliiiqi^hiijbnmii 
of  aHegianfece  4ue  to  iiin,  so  iias  he,  bst  na  case  of  aufii^ 
cmsion,  ventured  to  take  away:  wtiat  was  fiot  bbf 
but  belaogad  to  tbe  individaaLs  Ims  ^stthjeets;  iy4o 
were  to  'sufler  ^no^i^  in  l>etng  o»in|ietted  llidn|GQ» 
fora^ard  to  live  in  a  foreign  iaad^  and  who  oiight 
very  well  be  indnlged  'with  the  aonsdatioa  of  tet 
laifting  thjeir  bai«hrig«bt  of  Brilash  suiiyects ;  a  right 
y^Hik  might  be  brought  into  ei^oyaoient  and  eaaarf 
eiee,  whenever  they  ^bocdd  aig^aki  come  to  Uym  wjfim 
British  ground. 

With  aU  the  i nstaigfcefi  of  oesaioas,  whidi  aria  .ex- 
amples to  4rlie  coiriirary,  >I  cnwat  onderstaad,  ikoar 
mxy  ^^ftte  should  entertaia  flibe  tiaaginaiian  ^  thsar 
(|ffect  in  dks9lvi$9g  pet9Msi  aU^UmcSj  tarrwMpfl  mtd 
Uto  witii  gOGfa  an  inconsecpient  result,  as^  'thatikbe 
firitish  raliyaotj  490  vdeased,  liecomei  thai^efaf  an 
alien. 

To  Mturn  to  the  db^actiata  which  I  -was  to  con* 
aider)  m  i^egaMl  to  Chp  design  and  effect  of  atafc.  as 
iGeo.  III.'C.  46 ;  it  ofipearB,  Aom  w,hat  I  ham  he- 
fere  detailed  Ofit  of  llie  Papliamenlary  (Det^aikas, 
Aialtfthe  MM^  was  tdeetnad  necessary,  in  order  to 
aatitfy  ifbe  aovupAesof  soane  penoas,  «>ho»thottght, 
ibat  the  4cing  %ad  4Mt,  $tooamwa  daw,  .pawer  fto 
«)ki|}ale<aBy|»ayt  af 'his  dominions ;  tfiifiiiery  that  it 
wtt  nea^Mtry  «be)king  ^aaU  Jiaw  paaser^tOisatt* 

VOL.  IX.  .  H  H 
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peod  the  operatien  of  certain  acts  of  parlii^ment^ 
which^  it  was  foreseen,  might  stand  in  the  way  of 
making  peace.  It  was  afterwards  contended,  that 
tiie  statute  had  also  the  special  effect  of  authorising 
the  king  to  grant  independence  to  the  colonies ;  be* 
cause,  as  it  empowered  him  to  make  peace  or  truce^ 
any  law,  statute^  matter,  or  thing  to  the  contrary  nott 
withstanding,  it  of  course,  say  these  objectors,  em- 
powered him  tm  grant  independence,  or  indeed  any 
thing  that  9hould  be  deemed  necessary  towards 
making  such  peace  or  truce;  meaning  by  such  in* 
dependence,  disfranchisement,  and  converting  the 
Americans  into  aliens. 

After  siich  explicit  discovery,  as  was  before  made^ 
•f  the  nature  and  desiga  of  the  act,  how  are  we  to 
acquiesce  in  the  construction  thus  put  upon  it  in 
the  ofe^ction  ?  What  reason  is  there  for  saying, 
that  the  act  has  no  meaning  or  object,  unless  the 
Americans  were  admitted  to  be  aliens  and  foreigners, 
in  a  state  of  legitimate  war,  and  not  rebels  ? 

The  second  of  these  renewed  objections  to  the 
grand  common  law  position^  on  which  I  build  this 
argument,  is,,  to  my  understanding,  as  extraordi- 
nary,  and  as  anomalous,  as  the  preceding ;  but  it 
is  not  so  novel.  I  admit,  I  haye  before  heard  the 
notion  of  Americans  d&mkiliating  themselves  in  the 
United  States,  and  being,  in  coMequence  of  sucth 
election,{Nronottnoedto  be  no]onger9ritishsttbjec|s, 
Ibttt  aUeos  and  Amevifian  citizens  only ;  yet  it 
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always  seemed  tome  to  be  an  arbitrary  and  ground-* 
less  assumption)  totally  irreconcilable  to  principle 
or  precedent. 

As  to  the  precedent,  I  must  again  recur  to  th« 
instances  of  the  Floridas»  Tobago,  and  other  places^ 
that  have  been  ceded  to  foreign  powers.  Was  it 
ever  objected  to  the  British-born  subjects  inhabit- 
ing those  countries,  that  having  domiciliated  them* 
selves  there,  they  were  considered  as  aliens  in  the 
British  dominions  ?  Where  should  men  be  domici- 
Hated,  but  where  their  home  is  ?  And  did  it  ever 
enter  into  the  mind  of  the  king  or  his  ministers, 
that,  upon  a  cession  of  territory,  the  British-born 
subjects  inhabiting  there  should  migrate,  at  all 
hazard  1:0  their  worldly  affairs,  and  the  prosperity 
of  their  family  ?  There  are  no  such  migrations,  no 
5uch  expectations  of  them ;  nor  have  they  ever 
been  deemed  necessary  for  keeping  alive  the  birth* 
right  of  a  British  subject.  Why  then  should  it  be 
necessary,  for  the  first  time,  in  the  case  of  the  in- 
habitants of  the  United  States  ? 

I  think  it  erroneous  in  principle,  because  it 
makes  tKat  depend  On  the  option  and  capricious- 
ness  of  the  person  himself,  which  has  ever  been 
deemed  an  indelible  character,  one  he  is  not  at 
liberty  to  put  off,  that  of  a  British  subject.  All  the 
maxims,  that  we  have  heard  about  birthright  and 
natural  allegiance,  are  contrary  to  such  a  suppo- 
sition,  of  a  person  choosing  whether  he  will  ceas# 

XH  8 


456  Opinions  of  'iOfiAeZa» 

to  be  a  British  subject,  and  begin  to  be  an  Ame- 
rican citizen  ;  but  all  those  maxims  are  consistent 
with  th^  construction  wliich  I  contend  fdr,iiameljr, 
that  such  persons  owe  a  local  allegiance  while  in 
America;  and,  when  they  come  here,  their  rights 
of  British  subjects  revive,  and  their  natural  alle- 
giance  attaches:  and,  it  cannot  be  denied,  th^t  in 
such  a  state  of  things,  there  is  a  reciprocity  ofdiity 
and  protection,  between  the  sovereign  and  the  sub- 
ject, which  is  quite  commehsurate  with  their  re- 
spective situations. 

This  imagination  of  optional  allegiance,  )and  eic- 
tinguishment  of  naturial  rights,  is  whdlly  inconsist- 

w 

ent  with  the  position  resolved  in  Calvin's  case, 
which  is  laid  down  generally,  without  'mitking'^th^ 
consequence  of  continuing  the  rights  of  birth  'to 
depend  on  any  condition  or  observance  whatso^ 
ever.  Such  absolute,  entire,  and  indelible  qua* 
lity,  is  what  the  coihmon  law  ascribes  to  those 
rights  of  subjects  that  coitie  to  us  By  birth,  atid  6Jr 
birth  only* 

Such  are  the  observations  to  which  these  two 
new  objections  seem  to  be  open.  These  dbj6Ctioiis 
do  not  appear  to  me  to  have  more  force  in  them 
than  the  former;  and  I  do  not  see  any  thinjg  in 
either  of  them  to  invalidate  the  resolution  in  Cal- 
vin's case,  and  the  application  of  it,  without  aiiy 
qualification,  or  deduction,  to  citizens  of  the  United 
States. 

Dec.  15/1808. 
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December  16,  1808. 

• 

]q  a  coQversatioa  with  a  civilian  upon  this  sub- 
j^9 1  fou^d  he  had  made  up  his  mind  to  the  nega- 
tive of  the  question ;  hut  it  was  upon  principles 
wholly  independent  of  the  comqfion  law.  He  con- 
sidered Bri(ish-borA  subjects^  residing  in  an  island 
or  country  ceded  by  his  majesty^  to  become  thereby 
aliens ;  he  could  not>  th^refore^  he  said,  doubt  about 
the  state  of  Americans^  especially  after  the  act  of  par- 
liamentj  which  has  been  so  often  cited.  F(e  called 
for  some  case  lately  decided  in  the  courts  at  West- 
minster, to  contradict  what  he  alleged  of  ceded 
countries ;  I  had  none  to  adduce,  and  could  only 
refer  to  the  commau  law  principle^  which  had  never 
beep  denied. 

I  perceiyCi  that  the  civilian  went  upon  the  law 
*  of  his  co^rty  where  they  hold,  that  persons  take 
their  character  from  the  country  where  they  re- 
side ;  1^0,  the  ceded  country  becoming  foreign,  they 
de^m  the  inhabitants  forjsign  top.  $uch  is  the  rule 
in  prize  causes,  where  hostility  is  to  be  regarded, 
which  mpst  ever  be  a  na)ipa^,  not  a  personal  con- 
sideration ^  accordingly,  an  enemy's  country  make^* 
^j^  the  inhabitants  enemies.  So,  indeed,  at  common 
}aw»  the  country  gives  the  character  to  the  persons 
who  inhabit  it,  in  matters  that  are  governed  by  the 
cbarapter  of  the  country.  The  British-born  sub- 
jects of  a  ceded  colony  lose  their  cha;*acter  of 
British  colonists,  because  their  country  has  become 
foreign;  they  are  restrained  by  the  navigation  laws 
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that  before  protected  them ;  they  canDot  trade 
as  British  colonists.  They  are  foreigners,  there- 
fore, in  every  thing  that  relates  to  the  country  they 
live  in,  as  the  civilian  contends;  but  the  commou 
lawyer  wiH  add,  they  are  in  their  own  personal 
rights  still  British  subjects,  as  they  were  born; 
and  they  will  be  intitled  to  claim  the  privileges 
of  such,  whenever  they  remove  from  the  foreign 
country  which  obstructs  the  application  and  ex- 
ercise of  them,  and  pome  to  a  place,  that  is,  some 
place  in  the  king's  dominions,  where  alone  the 
privileges  of  a  British  subject  have  their  exercise 
and  application. 

In  truth,  the  character  of  a  British-born  subject 
is  not  merely  national  and  local,  but  personal  and 
permanent.  It  is  born  with  him,  and  remains  with 
him  during  life,  never  to  be  drvested ;  unchange- 
able, indelible.  It  is  not  so  with  what  is  called  a 
British  subject  i  that  does,  indeed,  depend  upon 
locality;  and  that  is  the  character  which  the  civi* 
lian  contemplates.  I  believe,  much  of  the  mis* 
apprehension,  upon  this  occasion,  has  arisen  from 
not  preserving  the  distinction  between  British  sub^ 
jects,  Rud  natural' bom  British  subjects  s  they  are 
not  the  same,  though,  I  belieye,  they  are  reasoned 
upon  as  if  they  wete. 

British  subject^  and  alien,  are  not  terms  con- 
tradictory ;  because  the  two  characters  may  concur 
in  the  same  person  :  the  inliabitants  of  the  Dutch 
polonies,  now  in  our  possession,  are  British  sub^ 


j^tsi  they  have  taken  the  oath  of  allegiaocet  and 
they  )Hive  the  advantages  €£  British  colonists  i  but 
they  are  aliens,  because  they  were  born  out  of  the 
king's  all^ancet  The  inhabitants  of  the  Floridas^ 
born  while  those  were  British  colonies^  are^  how* 
ever,  not  now  British  subjects,  because  they  in« 
habit  a  foreign  country ;  nor  are  they  aliens^  be- 
cause they  were  not  bom  out  of  the  kinjg^'s  alle- 
giance j  but  they  are  natural*bem  British  subjects^ 
ibecause  diey  were  born  within  the  king's  aUegiance: 
so  that  it  may  be  predicated  of  the  same  person^ 
that  he  is  a  ^  British  suig€ctj\  and  an  *'  alien £** 
that  he  is  ^'  a  luituTuUbom  British  suiffect,*'  and  not 
0/'  British  subject  i^  accordingly  as  you  speak  of 
ik(t  local  and  national  character,  or  of  the  personal 
•character.  *^  British  sulfject^'  is  a  term  of  common 
parlance,  tibat  has  not  properly  a  legal  defined 
meaning:  it  serves  sufficiently  in  ordinary  dis- 
jcourse,  for  ^^natural-bam  suiject^'*  but'it  can  be 
properly  applied  only  for  intimating  the  local  and 
national  character.  The  true  legal  description  is 
that  of  natural-bom  subject:  this  is  the  opposite 
•to  alien  ;  and  these^  are  the  terms  that  describe  the 
personal  character,  which  is  the  only  one  sought  in 
the  present  inquiry,  and  the  only  one  that  is  a 
subject  of  discussion  in  the  books  of  the  common 
law. 

Through  the  whole  of  the  argument,  I  have  been 
insisting  on  this  personal  character  of  Britisb*bom 
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AmeridtoS}  tkit  thm^  wKd  ^li^t  to  ttiy  6<^n^ 
du^ion  ih  faTouf  of*  tbem,  from  the  edmoMm  law 
prinfciple  (tt^hltih  principle^  hoWcreti  thofy  do  not 
pretend  to  dispute),  keep  fhe)r  eye  prineipally  oa 
the  iocal  aifd  Hdihnal  chsLv^tet  of  the  present  Ame- 
Hcans.  l*h&irtWa  great  toplci^  aiPe  c{uite  of  that  soM ; 
batuely,  the  stat.  $^  Geo.  Itl.  e^  46,  for  iHakiBg 
peace  or  truee  \iHth  the  colonies  and  phntafhM; 
and  the  de^nttive  treaty,  which  acknowledged  the 
independence  of  the  United  States^  And  relinquishes 
st^bereignttf^  prdprieti/,  attd  territorial  dofHi^iMif 
Surely  all  these  are  national  and  local  idea^,  riveUed 
io  the  very  sotI,  and  lihitted  by  ttietei  and  bouttdn. 
iKothing  IS,  by  eitlier  instrument,  taid  or  done,  ak 
to  the  peTsoiidl  bharactet-  of  the  iuhabitants  \  tM 
V^  left,  as  the  personal  character  of  the  intetbteiHts 
of  the  Floridas,  to  the  sentence  lind  disposition  of 
the  law,  when  any  of  the  individuals,  residing  tlMM, 
tihose  to  remove  himself  into  a  situation,  where  bis 
personal  character  cottld  be  brought  iuto  qttestiott, 
and  considered  distinctly  from  the  heal^^loA  mttitmul 
chiaraotbr,  which  the  king  of  Great  BKtHin  had 
beeii  pleased  to  superinduce  upon  htm  by  ceding 
the  coutitry  where  he  was  bom  %  that  is,  wheA  any 
^uch  intlividual  should  choose  to  dome  itato  the 
kitig^s  doftainions,  where  alone  his  personal  rights 
can  have  their  application  and  exercise. 

The  only  consideration  for  us,  in  tbiii  eountry^ 
seems  to  foei^uch  persoiial  character,  whether  it  s 
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*lie  case  oif  a  i^rtiv^e  of  Flori4at  or  a  native  of  the 
United  States,  bora  within  the'kiag's  aUegiauce. 
Bee.  16,  \mi. 

Ihember  I7,  1808. 
A  paaM^  ba9  been  cited  by  the  objectors^  from 
Mr.  Wooddesoa's  lectures  i  apd  as  this  is  the  only 
faoQk*autbority  they  h^ve  been  able  to  adduce^  it 
iniist  not  be  let  p«aB  without  observation ;  especi* 
ally  as  it  has  aqquired  a  SQr^  of  reflepted  conse- 
quence^  by  bemg  inserted  in  sjir  Henry  Gwilliin'3 
edition  of.  Bacon's  Abridgem^nty  title  ^  Alien." 
The  passage  is  this,  *^  But  when  by  treaty^  espe- 
cially if  ratified  by  act  of  parliamept,  our  sovereign 
eedes  any  island  or  region  to  aqother  state^  the  in- 
habitaata  of  ancb  coded  territory,  though  born 
nndar  the  allegiance  of  onr  Ipng,  or  being  under 
his  protection^  while  it  appertained  to  his  crown 
and  authority,  become,  I  a^rehend,  effisctually 
atiaas,  or  liable  to  the  disabilities  of  alienage,  in 
nspect  to  their  future  concerns  with  this  country. 
And  similar  to  this,  I  ti^e  to  be  the  condition  of 
the  reridted  Americans,  since  the  recognition  of 
their  tndepeadent  comflMnweaUhs.''~-[Vol.  i«  p. 

To  those  who  insist  en  (his  as  an  authority  for 
4mying,  that  such  persoas  become  aliens,  and  cease 
to  be  natural-foom  sul^ects,  it  might  be  enough  to 
D^ly^  that  a  propositiqii  laid  down  with  an  alter- 
native, as  this  1B9  has  not  in  it  sufficient  precision  to 
%e  audmrity  for  any  thing :  ^^  effectually  aliens^  or 
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liable  to  the  disabilities  of  alienage,'*  is  a  circumla* 
cution  that  does  not  suit  with  the  plainness  re-« 
quired  in  a  juridical  proposition.  And  yet,  I  think, 
the  author  has  expressed  himself  not  unsuitably 
with  another  sense  of  the  word  alien^  accompanied, 
as  it  here  is,  with  an  exposition*  It  seems  to  me 
that  ^'  r>r"  is  not  intended  here  to  be  a  conjunction 
merely;  but  it  bears  a  sense  that  is  not  unecniH 
mon^  it  introduces  a  niember  of  a  sentence  that  is 
meant  to  be  explanatory  of  the  foregoing;  and  is 
the  same  as  ^*  or  in  other  words,"  *^  or^to  ^eak 
more  plainly,'*  ^^  or  to  speak  more  properly." 
In  this  sense  of  **  or,'*  he  explains  the  meaning 
of  **  effectually  aliens,'*  by  shewing,  they  are 
liable  to  the  disabilities  of  alienage  in  respect 
to  their  **  fiiture  concerns  with  this  country/' 
Their  "  future  concerns  with  this  country,**  must 
be  the  trade  they  carry  on  with  this  country ;  some« 
thing  which  they  transact  from  a  distant  place, 
something  that  affects  the  whole  community,  some^ 
thing  that  arises  out  of  their  locality  and  national 
(character.  He  is  speaking  of  the  local  and  national 
character,  which  we  discussed  before  (in  pa.  459), 
and  which  was  superinduced  on  the  inhabitants  of 
these  ceded  countries,  in  respect  of  which  the  in- 
habitants become  a  species  of  aliens,  or  as  the  au- 
thor expresses  it  in  an  undefined  epithet,  **  effiettu- 
ally  aliens,**  or,  I  suppose,  ''in  effect  aliens  ;'*  that 
is,  in  the  case  of  trading  with  this  country* 

I  take  this  to  have  been  what  the  author's  mind 
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was  then  contemplatiDg,  the  local  and  national 
character  of  such,  ceded  colonists  ^  and  by  no 
means  their  personal  character^  that  of  natural-bora 
subjects,  which  he  knew,  as  well  as  all  lawyers^ 
can  neither  be  surrendered  nor  taken  away. 

Mr.  Wooddeson  has  certainly  been  not  8uf« 
ficiently  technical  in  expressing  himself  upon  this 
occasion.  It  may  be  fit  enough  to  oppose  what  he 
has  said^  by  an  expression  in  the  treaty  of  peace^ 
which,  though,  in  like  manner  not  technical^  has 
evidently  a  meaning  that  cannot  be  mistaken,  and 
that  makes  against  his  conclusion.  Inthe  fifth  article^ 
it  is  agreed,  that  congress  shall  recommend  to  the 
legislatures  of  the  respective  states,  to  provide  for 
the  restitution  of  confiscated  estates  which  belong 
to  real  British  subjects.  Now,  if  there  are  **  real 
British  subjects,"  it  is  implied,  there  are  British 
subjects  who  are  not  realy  that  is,  less  so  than  the 
others.  No  one  can  doubt,  that  the  one  expression 
means  British  subjects,  not  comprehended  within 
the  new  states,  erected  and  recognized  by  the 
king's  acknowledgment  in  the  treaty;  the  other 
must  mean  those  inhabiting  the  United  States.  It 
is  plainly  indicated,  therefore,  by  this  phrase,  that 
both  contracting  parties  in  the  treaty  admitted, 
that  the  inhabitants  of  the  United  States  did  re- 
inain,  in  some  sort,  British  subjects ;  and  the  mode 
in  which  they  so  continued  can  only  be  that^ 
ivhich  I  have  been  contending  for. 
P^c.  17,  1808t 


• 
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Accocdix^;  to  tlsue  foregoing  reasoning,  I  thiok 
the  luw  officers,  if  consuked,  would  give  an  opinion 
somewhat  to  the  following  effect* 

Supposed  opinion  of  the  law-officers. 

*^  In  obedience  to  your  lordship's  commands,  we 
have  considered  the  question,  whether  inhabitants 
of  the  United  States,  horn  there  before  the  inde- 
pendence, are,  oir  coming  to  this  kingdom,  to  be 
considered  as  natural-born  subjects ;  and  we  are  of 
opinion,  that  such  a  person,  coming  to  this  king- 
dom, cannot  be  denied  the  character  and  privilege 
of  a  naturaUborn  subject. 

In  forming  this  opinion,  we  have  given  due  con- 
sideration to  all  the  topics  that  have  been  suggested 
to  us  from  different  quarters,  on  both  sides  of  the 
question,  as  well  as  to  the  principles  of  the  com- 
mon law,  which  are  to  be  found  in  books  of  known 
authority  among3t  lawyers. 

AmoDg  the  suggestions  that  have  been  made  to 
us,  are  stat.  22  Geo.  IIL  c.  46,  and  the  definitive 
treaty  of  peace  with  the  United  States  s  and  we  find 
ourselves  obliged  to  declare,  that  nothing  in  those 
two  instruipents  appears  to  us  to  make  any  alter* 
ation  in  the  case  of  Americans,  when  compared 
with  others  of  his  majesty's  subjects  who  reside  in 
a  ceded  country.  In  like  manner  as  the  inhabit- 
ants, natural-born  subjects  of  his  m^esty,  in  the 
two  Floridas,  ceded  to  the  king  of  Spain,  (at  the 
same  time  that  the  independence  of  the  United 
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States  was  acknowledged)  are  still  deemed  io  re- 
tain their  privilege  and  character  of  naturaUbom 
subjects,  so,  we  think,  these  persons,  being  similarly 
circumstanced,  when  they  come  into  this  kingdom, 
cannot  be  denied  to  retain  their  original  privileges 
and  character. 

Our  reasons  for  thinking,  that  the  statute  and 
treaty  make  no  difference  or  peculiarity  in  the  case 
of  the  United  States,  are  these:  The  statdle,  upon 
the  face  of  it,  appears  to  have  been  made  for  tw6 
purposes ;  First,  To  enable  the  king  to  make 
peace  or  truce  with  the  colonieSs  or  plantations  in 
question }  Secondly,  To  enable  the  king  to  sus- 
pend  the  operation  of  certain  acts  of  parliament 
that  might  stand  in  the  way  of  peace.  Tlie  need 
of  the  second  provision  is  obvious ;  the  need  of  tlie 
first  is  not  so  plain;  but  we  are  told,  in  a  debate  in 
the  house  of  commons,  by  the  attorney-general 
Wallace,  who  drew  the  bill  and  moved  it,  that  it 
lvas  intended  to  give  the  king  a  power  of  alienating 
those  colonies ;  a  power  which  he,  and  some  others,, 
considered  the  king  as  not  possessing  by  the  com- 
mon law.  Without  saying  any  thing,  at  present,  on 
'thel  justness  of  such  opinion,  we  allege  it  as  the  best 
testimony  to  the  design  of  the  act.  This  design  is 
perfectly  consistent  with  the  conception  and  word- 
'ing,  and  it  does  not  appear  to  us  necessary,  or 
proper,  to  suppose  any  other  meaning  in  this  act. 
We  conclude,  therefore,  that  there  was  no  par- 
'  ticular  design,  bythis  legislative  measure,  to  make 
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any  alteration  in  the  personal  character  of  the 
Americans,  beyond  that  which  necessarily  must, 
and  always  has  followed  upon  the  cession  of  any  of 
his  majesty's  colonies. 

After  these  observations  on  the  act  for  enabliof 
the  king  to  make  peace,  we  come  to  the  definitive 
treaty  itself;  and  we.  find  ourselves  compelled  to 
declare,  that  as  we  perceive  no  design  in  the  act  to 
enable  the  king  to  alter  the  personal  character  of 
the  Americans,  so  in  the  treaty  we  discover  no 
declaration  or  provision  that  can  be  con^rued  ex- 
pressly, or  impliedly,  to  alter  their  original  charac- 
ter of  naturaUborn  subjects,  and  to  make  them 
aliens. 

In  the  first  article  of  the  treaty,  the  king  ac- 
knowledges the  United  States  of  New  Hampshire, 
&c.  &c.  to  be  free,  sovereign,  and  independent 
states ;  and  he  relinquishes  all  claim  to  government, 
propriety,  and  territorial  rights  of  the  same.  It  is 
upon  this  provision,  and  these  words,  that  the  se- 
paration and  independence  of  those  colonies  are 
grounded.  The  effect  of  this  provision  appears  to 
us  to  be  oonfined  wholly  to  the  soil  and  territory, 
which  is  thereby  made  foreign,  and  ceases  to  be  a 
part  of  the  king's  dominions ;  we  cannot  discover 
any  thing  that  at  all  affects  the  personal  character 
of  the  natural-born  subjects,  inhabiting  such  foreign 
territory. 

Indeed,  we  are  much  surprised  that  any  such 
peculiar  effect  should  be  ascribed  to  this  Ges3ion  of 
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terf itpry  to  the  United  States,  (for  so  it  is,  in  truth) 
when»  at  the  same  peace,  the  adjoining  coloqies, 
the  Floridas,  were  ceded  to  the  king  of  Spain ;  and 
no  such  co^equences  of  the  cessiop  are  supposed 
by  any  body  to  affect  the  ns^t^ral  born-subjects  re- 
siding there.  We  may  here  too  remark,  that  the  ces- 
sion of  the  Floridas  was  made  without  any  such  en- 
abling statute,  by  the  king's  common  law  preroga- 
tive ;  which  demonstrates,  that  in  the  opinion  of  the 
majority  of  parliament,  who  approved  the  treaty,  the 
act  of.the  attorney-general  Wallace  owed  its  origin, 
not  to.aa  absolute  necessity  in  law,  but  to  an  abund- 
ant caution,  or  some  scruple  in  politics,  which  de- 
serves no  regard  in  a  juridical  consideration  of  the 
subject.  We  are  not  able  to  discover  any  distinction 
in  the  two  cases  of  the  Floridas,  and  qf  the  United 
States*      In  both  instances    the  soil  was   made 
foreign,  and  the  inhabitants  had  superinduced  upon 
them  a  new  local  and  national  character ;   that  is, 
they  became  locally  the  inhabitants  and  subjects  of 
a  foreign  nation,  and  they  lost  advantages  of  trade, 
and  benefits  of  various  sorts,  which  natural-born  sub- 
jects must  lose,  when  they  inhabit,  and  njake  them- 
selves subjects  of  a  foreign  land.     But,  under  the 
control  of  this  new  local  and  national  character, 
their  personal  character  of  natural-born  subjects 
still  remains ;  and  we  see  nothing  in  law  to  prevent 
it  reyiving^and  eiyoying  all  its  privileges,  when  the 
person  comes  into  the  king's  dominions,  where. 
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alone,  the  rights  <^a  Briti$h-b(ynfi  Bubjeot  hhve  tiMt 
foil  application  and  -exercise.  ^ 

Having  declared  this  our  opinion,  Ifhsit  aoN^idg^s, 
defactOy  done  by  the  act  or  the  treaty  te  take  -away 
the  personal  charactf  r  of  natursil-b^ru  subjects  re- 
siding in  the  United  "Staftes,  it  may  seem  noQeces- 
sary,  though  we  think  -it  not  ^imsttif able,  to  mA4, 
that  we  know  of  no  instance  where  (the  crown  has 
presumed  to  exercise  the  power  of  taking  away  tlie 
personiA  rights  of  a  natural-bom  subject ;  neither 

0 

have  we  met  with  any  principle  in  the  Ittw  of 
England,  that  warraiits  such  a  supposiVie^n ;  nor 
can  we  conceive  any  proceeding,  by  iwhidi  sudk  -a 
divestment  or  extinguishment  of  natural  rights  can 
be  enforced.  As  the  common  law  reoognizes  no 
such  principle  as  that  of  disfranchising  a  natmnal- 
bom  subject,  the  character  has  1>een  deemed  inde- 
lible ;  and  the  parliament  has  never  iiitei!|ios6i^ 
on  the  occasions  of  cession  of  territory,  to  tstke  frOAi 
the  British  inhabitants  of  such  countries  nhot,  wbidh 
the  common  law  has  permitted  'tkem  to  i^tail). 

.Such  haying  been  the  construction  of  law,  in 
cases  of  cession,  which  have  been'made,  somefefmes, 
no  doubt,  against  the  wishes  of  the  irihabitants,  4md 
always  without  asking  their  consent,  a  pfinctjile  xA 
law  has  grown  up,  and  established  itself,  whi<ih  it 
seems  too  late  now  to  question  in  ihfe  eiuie  df  Ae 
United  States.  We  have  giv(9li  'fiffl  oonsiderdtioa 
to  the  difference  of  circumstances  wlikiiledM4iiit 
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cession,  the  rebellion,  and  war  that  preceded  it^ 
and  were  tlie  cause  of  it,  aud  the  claim  Of  the  colo- 
nists to  Ijre  independent;  but,  we  thiiik,  tfeisdiflfer- 
encfe  of  circumstances  makes  no  a4teratioa  in  the 
legal  result  arising  from  the  Hew  situation  of  the 
parties.  Strch  matters  are,  as  we  think,  wh<illy 
poiftical ;  and  as  they  are  not  of  a  nature  to  be  sub- 
jected to  any  juridical  examen,  we  do  not  see  how 
khey  can  be  brouglit  into  the  account,  when  we 
are  applying  the  legal  principle  before  merilioned. 

Conformably,  therefore,  with  the  principle  and 
practice  that  have  long  been  acknowledged,  and 
declaring  that  there  appears  no  reason  in  law  for 
not  applying  the  same  principle  to  the  inhabitants 
of  the  United  States,  we  repeat  the  opinion  we  be- 
fore expressed,  that  the  persons  described  in  the 
question  ought  to  be  considered,  in  this  kingdom, 
as  natural-born  subjects.** 

Such,  I  think,  would  be,  or  should  be,  the  opi- 
nion of  the  law-oflBcers  on  the  present  question* 
!>«:.  20, 1808- 

Reply  to  observations  on  the  subject  of  the  fore- 
going argument. 

January  17,  1809. 

Finst,  I  cannot  admit  there  is  any  straining  to 
bring  the  Americans  within  Calvin's  case ;  and  I 
maintain,  the  cirounifitances,  that  distinguish  them 
from  tbe  precise  point  in  that  case,  are  fairly  and 
fiilly  considered  by  me. 

▼  Olw  II.  II 
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It  may  not  be  necessary^  in.  arguing  with  you, 
to  adduce  such  authority  as  Calvin's  case,  bec^ust* 
you  do  not  dispute  it.  But  the  persons  I  bad  to 
deal  with  were  ignorant  of  the  principles  of  that 
case,  and  I  needed  siich  an  authority  to  set  them 
right.  I  know  no  book  case .  where  the  principles 
of  allegiance  and  native  rights  are  laid  down  and 
explained,  except  in  that  only  instance ;  the  prin- 
ciple and  nature  of  allegiance,  and  of  native  rights, 
is  the  first  step  in  the  present  argument,  and  the 
subsequent  parts  of  it  would  have  been  without 
foundation^  if  I  had  not  taken  that  case  for  a  basis. 

The  necessity  for  goiug  so  far  back  in  the  argu* 
ment  was  shewn  to  me  by  the  civilian  * ;  who  laid 
down  the  law,  that  the  king's  subjects  of  a  ceded 
country  become  thereby  aliens ;  when  he  called  for 
some  decided  case,  to  show  the  contrary,  I  had  no 
decided  case  (you  know  there  is  none)  bat  the  re^ 
^lutions  and  arguments  of  Calvin's  case.  He  felt 
this  to  be  an  important  authority ;  and  the  piece  of 
law,  which  you  admit,  I  doubt  whetfjf r  you  can 
ground  upon  any  other  authority  in  the  books*  The 
circumstances  in  Calvia's  case  are  different  from 
those  of  the  Americans ;  but  the  principle  is  Um 
saipe  (I  mean  the  principle  of  the  resolution  that 
I  quote) :  whether  that  differeope  in  circumstances 
makes  any  difierence ,  in  the  application  of  the 
principle  is  the  very  question  in  handa 

^  ■ 
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'  Secondly,  You  here  admit,  that  natural-born  sub* 
jects^  continuing  their  residence  in  a  ceded  country^ 
do  not  thereby  become  aliens :  you  gQ  so  far  as  to 
think,  that,  if  they  joined  in  war  with  their  new 
sovereign  against  this  king^om^it  would  betreasoa 
in  them.  I  will  not  say.  any  thing  upon4his  pdint^ 
except  to  remind  you,  that  my  argument  is  wholly 
conjfined  to  an  American  coming  to  tbi3  cpnntry, 
and  residing  here. 

The  other  point  in  this  part  of  your  answei^miJces 
the  main  of  your  third  article. 

Thirdly*  Your  third  topic  isj  the  differemca  be* 
tween  ceding  a  pountry  to  a  foreign  power,  and  tho 
constituting  of  a  sovereignty  from  among  British 
subjects,  and  ceding  the  country  to  such  new  mad^ 
sovereignty*  You  call  it,  making  a  treaty  witb 
the  subjects  themselves j  that  //tey  should  lK>ld  the 
qountry,  as  an  independent  state ;  ^  he  ceded  hip 
sovereignty  to  them'*  You  rely  upon  this  differ- 
ence in  circumstances,  which  you  make  between 
ceding  to  a^reign  sovereign^  and  ceding  to  Britjsli 
subjects,  as  you  term  it ;  and  you  mention  one  cer«> 
t^in  result  from  this  difference,  th^t,  in  the  former 
case,  the  levying  of  war  by  the  natural  subjects 
would  be  treason ;  in  the  latter  csise,  it  would  not. 
I  protest,  I  do  not  discern  this  distinction  ;  Jn  both 
cases,  the  subject  is  put  into  suoh  peculiar  si tu^o'a 
by  the  act  oCtbe  new  sovereign;  aqd  being. so  eii^ 
cumstanced^  why  should  it  be  treaspn  in  an  inha- 
bitant of  Florida)  mope  than  iu  an  American^  t^ 

I J  8 


471  Oplnms^f  if^ikeioA 

6h^  W6  ^iliiia  Ik^  M  hiS  Hew  sovereigt^,  kad 
bear  krms  iiganiM  tt^,  )iki§  the  t-eM  of  his  Mloi^ 
sulfas ! 

Sbih^  peHsons  #6uM  krgn^  dilfierehtly  from  you 
bh  thti  point:  thorid  ^hd  ^distinguish  thb  British 
sbbj^ft  kf(  the  Horidkd^  because  th^y  Wer^  jgiveh 
ttp  agaifist  tbftii'  wilUor  wt(ho\!kt  their  consient,  fH)nl 
thi^  Anl6i$c^s,  b^cMkse  these  elaimbd  to  be  inde- 
pendent^ would  not  infer  upon  the  former,  irho 
t^^  ^6ity  ]Miissiv6»  the  criikie  of  trieiast>n>  and 
acquit  the  latter,  who  sought  and  made  choice  of 
ttM^  {MMuliar  ditUatidh  6f  dbubli  allegiance,  in  which 
l^ey  hlkVb  pHtced  themsekies. 

ttowfey^r,  thid  point,  as  I  before  iaidf  does  hoi 
^kkr  upon  our  present  question,  which  relates  to 
tbe-Aniericati,  wlAh  be  i^  in  tlie  king^s  dbmihtbns. 

But  you  rely  upon  the  diffetence  of  "  the  treat-^ 
in^  With  thi  Attieriekris',  attd  gititog  up  to  BritTsh 
«libj^^  the  isJovereighty  of  the  country.'*  I  think 
there  IS  in  this  ah  assumption;  and  a  reliance  upoii 
^drdS)  whicli  has  no  support  from  iim  real  trans- 
«Klton.  To  coth!^  up  to  the  representation  you 
makeabd^t  **  them,''md  *«  tk&y,''  there  ought  to  be 
it  eoveaant  biklgrakit  fi*om  the  king,  to  ikr.  A.,  Mr. 
fi.,  MrX»;  Und  theMtid  ^ff.  A.,  Mr.  B., and  Mr.  C, 
oilght  to  be  plainly  estopped  and  barred  by  what 
4sbaf  tbok  under  ^nch  covenant  Md  grant  from  the 
4nwn.  Whdn  tve  had  thus  asc^rtain^  who  are 
•le^ttl  parties  ftt  the  trani^adtioh,  and  legally  bound 
h^  a,  w^  liifgbfr  IbeA  ifasp^Stft  ^th^  (charter  or  in- 
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ftrament,  an4  i$«arcb»  whether  the  king»  ^y  the 
lerms  of  it^i  reliuqoisih^d  h\^  c)aiin$  pf  fiU^gii^no^ 
wbojly,  or  in  part ;  and  whether  th^  British  %\x\h 
jectSy  therein  nam^,  had  expressly  reKnqui^¥.d,  01: 
were  expressly  deprived  of  their  natif^  ri^itfi^  OX 
whether  such  deprivation  aros^  out  pf  it,  by  n^Q^Sr 
8f  ry  qon9tru4:tion. 

I  thinl^^  ^uch  should  have  beeq  tl^e  fprm  of  the 
transaction,  in  ord^r  to  come  up  to  your  anpppsi- 
^on^  but  when  w^  esacpipp  it,  ^e  find  it  to.bi; 
guite  another  sort  of  proceeding.  As  to  Mr.  A«^ 
Mn  J^y  and  Mr.  C.,  A\^^  ipatter  inter  alios  acta  ; 
they  are  not  parties,  ](iot  named,  not  alluded  to  i  it 
4r^^  pot  appear  to  bs^va  b^en  transadt^d  by  thepi 
or  lor  them.  Lpt  ys  consider  the  treaty  o^  peac^ 
which  mv^  he  ^he  ^pitfumen^,  if  any,  that  prq^ 
duces  thp  gopposed  e^ect. 

The  treaty  de<dares  If  e\r  Himpihire,  &c.  fee.  &cu 
to  be  free  and  iadeppodent  Statts,  avd  the  kipg  r^ 
^inquisbef  thp  gpyernfiipnt  of  tktm*  When  tbi« 
grant  and  fovf naqt  if  l^ro^^t  tp  plciin  &ct%  ij; 
ampupts  to  ^hi%  ^h^t  th?  kjng  wiH  no  longer  sf  ii4 
§overiK>rf  to.  those  st^fie?,  npr  expect  th®  )egisiativp 
^d  e:}ceeutivp  ^uthprity  tp  l)e  mbp$din«te  to  hiiq. 
The  king  gifoe^i  this  ta  (he  Si^ftff  i  but  hpw  can  thia 
J)e  construed  tp  talft.  aj^y  thing  ^wty  frp«i  Mr,  A., 
}/lx.  B.,  an4  Mr«  (X  ?  Thp  king  giyes  away  the 
j^egiance,  which  tl^fi  Stute^  owed  biQi ;  it  wM  bis 
Ip  give ;  but  )k>w  shpuld  supb  frpe  ^t  be  construed 
%9  \^^  »»ay  ftWft  ¥^*  Am  ap4  ptbet  iftdiyiduals.. 
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the  private  rights  to  which  they  were  born  ?  Two 
questions  arise  upon  this,  First,  Are  the  native  rights 
of  individuals  hereby,  de  facto^  pretended  to  be 
taken  away  ?  Secondly,  Could  the  king  dejure  take 
away  such  rights  ? 

To  talk  of  "  treating  with  tkeniy'  and  ^'  they  hold* 
ing/the  country  independently  of  the  king,*'  is 
speakitlg  in  a  popular  manner,  and  without  suf- 
ficient regard  to  juridical  circumstances.  Any  in- 
ference of  that  sort  will  not  be  allowed  by  law  to 
deprive  a  man,  living  peaceably  in  his  house  in 
New  Hampshire,  of  his  British  rights,  that  he  was 
born  to,  and  that  are  personal  to  him,  (namely, 
which  he  can  carrv  about  with  him,  and  which  do 
not  depend  on  locality,)  merely  because  some 
daring  men*  have  forced  the  king  to  allow  the  States 
of  New  Hampshire  to  govern  him,  without  enjoy- 
ing, any  longer,  the  right  of  appeal  to  the  king.  I 
say^  the  laW  will  not  allow  this,  because  personal 
rights  of  British  subjects  cannot  be  taken  away 
from  multitudes  in  a  lump ;  they  must  be  discussed 
in  every  individual  case,  and  there  must  be  a  several 
judgment  and  execution  against  every  persoifl 
.  Even  l^e  act  of  the  king  in  this  instance,  though 
a  national  act,  axid  relating  to  millions^  is  but  a 
personal  act  5  when  he  acknowledges  them  Free 
States,  tmd  relinquishes  the  government  of  them, 
he  acts  only  for  himself,  bis  heirs,  and  successors; 
and  accordingly  thiereto,  and  agreeably  with  the 
true  pfihciples  of  the  law,  he  alone  is  bound,  and 
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the  sovereignty  of  those  States  ceases  to  be  his. 
But  where  is  the  personal  act  of  any  American  re- 
linquishing his  own  rights?  or  if  there  was  any 
such  proceeding,  in  fact,  shew  me  the  authority 
in  law  that  recognizes  any  such  principle,,  as  that 
a  natural-born  British  subject  can  divest  himself  of 
his  native  character :  there  is  no  such  authority; 
and  there  is  the  known  maxim  of  law  against  it, 
nemo  potest  exuere  patriam. 

I  cannot,  therefore,  bring  myself  to  distinguish, 
the  itreaty  with  Americai  from  the  ordinary  case  of 
cession  to  a  foreign  sovereign :  in  both  cases,  it  is 
a  transaction  between  th^  two  sovereigns,  in  which 
the  inhabitants  bear  no  part ;  and  it  seems  to  me 
a  departure  from  principle,  to  say,  that  the  Ameri- 
can is  thereby  rendered  an  alien,  while  the  inhabit- 
ant of  Florida  is  allowed  to  be  still  a  British4>orn 
subject* 

Fourthly,  I  have  raised  no  question  of  the  king.'s' 
authority  to  make  the  American  treaty.  I  agree 
with  those  .who  think  he  daight  have  made  it  with* 
out  the  act  of  parliament ;  and  I  agree  also  with 
'those  who  fought  the  treaty  f<^ll  within  the  authp- 
rity  of  the  act.  I  am  satisfied  with  the  tr^ty,^ 
whether  with  or  without  the  act ;  but  *I  contend, 
that  neither  the  act  nor  the  treaty  had  in  contem* 
p]at|on  to  make  the  Americans  aliens  i  and  that 
neither  one  or  other  of  those  ins^nim^nt^  basn  in 
point  of  law,  the  power  of  producing  such  an  effect. 
I  raise  no  question,  upon  whftt*  passed  in  parlia* 
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ment ;  if  the  parliament  approved  tbe  treaty,  they 
teft  to  us  to  draw  the  inferences,  and  n>ake  the  con- 
struction that  shall  appear  to  belong  to  it. 

Fifthly,  and  lastly,  you  admit  there  are  dif- 
ficulties in  deciding  that  "  the  treaty  exempted  the 
Americans  from  their  allegiance,  and  excluded 
them  from  their  rights  as  British  subjects. ''  In  my 
opinion,  these  diiBculties  are  made  and  increased 
by  introducing  phrases,  and  raising  constructions 
upon  them,  without  looking  to  the  real  proceeding, 
and  adhering  faithfully  to  the  letter  of  it.  You 
talk  here  of  exempting  the  Americans  from  their 
allegiance :  Why  make  a  question  of  allegiance, 
when  the  king  does  not  claim  it  ?  And  what  conse- 
quences can  be  built  on  the  afiSrmative  or  negative 
of  this  question  ?  What  is  a  subject's  allegiance 
worth  to  the  king,  if  he  resides  in  A-merica,  al* 
though  he  is,  bondjidey  a  native  of  London  ?  It  is 
worth  nothing.  And  if  he  refuses  to  come  home, 
what  does  the  law  say,  and  what  did  the  parliament 
do  in  a  like  case,  in  stat.  14  and  15  Henry  VIII« 
€.  4.*?  Allegiance  has  nothing  to  do  with  the 
treaty.  Allegiance  is  personal ;  tbe  treaty  is  na- 
tional and  territorial.  The  treaty  regulates  land, 
its  metes,  and  its  bounds ;  and  the  government  of 
it  the  treaty  leaves  and  transfers  to  others.  Me 
States  of  the  country ;  the  persons  and  their  alle* 
giance  remain  unaffected.    Allegiance  is  general 

*  Vidi  a&t,  pa.  489. 
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or  special^  local  or  personal;  these  moy,  aod  do 
oftcn^  in  fmt,  consist  together  in  the  same  person; 
why  not,  then,  in  the  instance  of  Americans  ? 

It  is  for  want  of  attendi,ng  to  this  modifice^^ibn^ 
to  which  sjlegiance  is  subject,  that  some  persons 
started  the  expedient,  which  you  here  mention, 
and  which  seems  to  me  to  contain  much  more  diffi- 
culty in  it  than  the  one  it  was  meant  to  cure»  You 
agree  with  those,  who  think,  that  such  Americans, 
^$  ^^  after  a  reasonable  time  allowed  for  elecjtion, 
subsequent  to  the  ratification  of  the  treaty,  settled 
themselves  in  America,  and  chose  their  domicile 
there,  became  exempted  from  their  allegiance, 
and  excluded  from  their  rights  as  British  subjects/' 
This  expedient  of  a  *'  reasonable  time,"  and  *'  a 
domicile,"  for  making  a  distinction  .between  one 
American  and  another,  seems  to  me  to  be  a  greater 
departure  from  principle,  than  any  of  the  other 
anomalies  that  I  have  observed  in  their  argument* 
There  are,  I  admit,  legal  considerations  that  de- 
pend upon  a  man's  local  character,  which  may  be 
changed  by   change   of  residence,  and  therefore 

'  must  be  ascribed  to  his  own  act  and  choice.  But 
those  are  in  ca^^es  of  such  a  character  as  is  capable 
of  being  acquired,  and,  as  it  is  acquired,  so  it  may 
b^lost,  by  his  own  act;  such  is  a  man's  local  and 
national  character.  But  the  character  of  natural 
subject,  which  a  man  is  born  to,  and  to  which  is 

•  applied  the  maxim,  nemo  potest  exuere  pqtriam; 
to  Jay  it  down,  as  a  position  of  law,  that  it  is  in  a 
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man's  own  choice  to  decide  whether  be. will  put 
off  this  character  or  retain  it,  and  that  bis  con« 
tin'  ing  his  native  charaCterdepends  Bpoaaltering 
his  domicile ;  this  is,  surely,  one  of  the  nioat  sin- 
gular novelties  that  ever  was  attempted  in  the  face 
of  an  acknowledged  principle  to  the  contrary. 
Tor  which  principle  I  must  again  refer  to  Calvin's 
case,  the  whole  doctrine  and  result  of  which  is, 
that  the  personal  rights  of  a  subject,  to  which  he 
was  born,  remain  through  life,  and  through  all  cir- 
cumstances, unchanged  and  indelible;  and  that 
allegiance  and  native  rights  arise  wholly  from 
hirthy  and  do  not  depend  on  actual  local  sove- 
reignty for  their  continuance. 

Such  a  device  as  this  is  not  interpreting  the  law, 
but  making  it  A  temporizing  scheme,  reduced' 
to  an  act  of  parliament,  for  settling  this  national 
question,  might  very  well  be  so  modelled:  it  would 
be  a  half  measure,  that  probably  would  be  thought 
reasonable  enough ;  but  this  very  character  of  it  is 
sufficient  to  discredit  it  as  a  piece  of  juridical  rea- 
soning:  it  is  void  .of  all  steadiness  of  principle;  it 
has  not  even  in  it  the  consistency  of  the  former  ar- 
guments and  conclusions,  that  ^^  relinquishing  the 
sovereignty ,*•  that  "  acknowledging  the  states  to 
be  free,"  &c.  Sec.  implied  that  there  was  an  end  of 
allegiance  and  of  British  rights.  The  device  was, 
.1  believe,  contrived  by  those  who  found  they  could 
not  maintain  the  above  bold  conclusions,  in  oppo- 
sition to  acknowledged  principles  of  law ;  and,  de- 
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iirous  of  doing  something,  they  were  content  to 
lower  their  notions  to  a  mediom  between  the  two, 
which  would  sound,  as  they  thought,  reasonable  . 
in  the  eflect  of  it,  however  unsupported  it  might  be 
in  principle. 

So  much  for  this  half  measure  of  "  reasonable 
time,*'  and  ^*  domicile,"  which  I  have  had  occasion' 
before  to  reprobate.  I  hope  the  difficulties,  in 
point  of  law,  with  which  this  arbitrary  notion  is 
pregnant,  will  be  avoided :  if  so,  the  other  difficul- 
ties in  point  of  fact,  which  you  mention,  will  be 
escaped,  namely,  the  necessity  of  enquiring  in 
every  particular  claimant's  case,  when  and  how  he 
was  domiciliated  in  America,  or  in  this  kingdom. 

Upon  the  whole  I  see  nothing  to  distinguish,  in  ' 
a  legal  view,  the  condition  of  Americans  from  that 
of  other  British  subjects  residing  in  a  ceded  coun- 
try; nothing  done  by  the  king,  nothing  by  par- 
liament, nothing  by  themselves ;  and  it  seems  to 
me,  the  person  in  question  coming  to  this  coun- 
try, is  still  entitled  to  the  privileges  of  a  natural- 
born  subject. 

Jan.  17,  1809. 

January  21,  I8O9. 

An  authority  is  quoted  for  the  notion  of  **  op- 
tional domicile."  It  is  said,  that  chief  baron  Eyre 
has  been-heard,  over  and  over,  to  lay  it  down,  that 
Americans  domiciled  in  the  United  States  could 
not  be  deemed  British  subjects,  so  as  to  navigate  a 
Britisb  ship.    There  may  be  good  reason  for  such 
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an  opinion.  The  cl^ief  b^rpn  ini^ht  h^Y^  4fqn: 
sidered,  that,  under  the  ord^ r  of  coi^ncil  (ojf  CfMTj- 
ing  on  the  American  trade,  (it  w^  befoire.  s^f^t^t^ 
37  Geo.  III.  c.  970  American  s^ips  were  jto  hq 
navigated  by  subjects  of  the  United  States.  H^ 
might  consider  domiciliation  a^  the  be^t  (^v^dpnce 
6f  being  ^n  American  subject.  It  might  Bppe2|( 
{o  him  reasonable,  that  such  persons  bejng  a1Iowe4 
to  navigate  American  ships,  as  Aoierican  subjects, 
they  should  not  be  recognized,  occasionally,  ^ 
British  subjectSi  when  navigating  ^  Britisl^  sbipt 
Such  a  discrimination  might  appear  to  him  to  pror 
mote  the  principle  of  our  navigation  system :  as  no 
ships  are  allowed  to  be  British-built,  ^nless  builf 
\n  the  king's  dominions ;  it  might  seem  \q  him  an 
appropriate  construction,  to  exclude  from  th^  cha? 
racter  of  British  mariners,  all  those  who  cho^  %q 
domiciliate  themselves  in 'America,  tl^en  become  ^ 
foreign  country. 

Be  it  so ;  but  can  they  report  to  us,  the  chief 
baron  ever  laid  it  down,  that  persons  who  so 
made  themselves  Americans,  by  residing  in  tbf 
United  States,  might  not  afterwards  be  deemed 
British  subjects,  and  British  mariners,  by  changing 
their  domicile  to  some  part  of  the  king's  domi- 
nions ?  Is  there  any  thing  in  the  principle  of  domi* 
ciliation,  which  will  enable  them  to  say,  that  thf 
first  choice  is  final,  and  tt^e  character  thereby  ac- 
quired cannot  be  put  off^  Is  there  not  as  moc^ 
efficacy  in  a  second,  a  third,  or  .any  other  ^subse- 
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qtient  choice  of  domicile?  And  do  not  such  per- 
sons become  toties  quoties  successively  British  of 
American  ?  And  if  not,  why  not  ? 

If  their  notion  is  grounded  on  any  principle, 
they  should  be  abie  to  explain  to  us,  why  the  firsi 
choice  of  domicile  precludes  the  advantage  to  hi 
derived  from  any  subsequent  choice. 

Such  are  the  queries  that  may  be  put  on  this 
piece  oif  exchequer  law,  confined  only  to  the  very 
peculiar  case  of  navigation  and  of  mariners.  Thfere 
still  remains  the  principal  query ^  why  should  such 
a  construction  on  the  navigation  act,  supported  as 
it  is  thereby  the  special  circumstances  of  the  casq, 
be  adopted,  and  tnade  to  govern  in  the  generafi 
question  of  natural-born  subject,  wher6  there  is 
nothing  similar  to  make  the  application  of  it  fit  ot* 
\caiourable  ?  Certainly  domiciliation,  or  residence, 
temporary  or  permanent,  was  never  made  a  part 
of  the  consideration,  whether  a  person  is  a  Inatural* 
born  subject ;  biit  simply  this  was  the  question^ 
whether  he  was  born  within  the  king's  allegiance? 
However,  if  domiciliation  weighs  any  thing,  thfe 
claimant,  in  tfhis  case,  is  resident  here,  and  pro- 
fesses to  make  this  kingdom  his  future  residence. 
Perhaps  the  chief  baron,  upon  a  habeas  corpus. 
Would,  in  the  case  of  this  daimant,  have  deemed 
his  present  residence,  and  his  determination  dei. 
dared  to  reside  here  in  future,  to  be  a  sufficient 
;;hoTce  of  dooncile  within  the  principle  of  his  o^ 
Chequer  decision ;  perhaps  he  might  consider  thii 
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case  as  standing. on  different  grounds  from  the  ex- 
chequer case,  and  to  be  decided  on  general  prin- 
cples,  without  regard  to  domiciliation. 

We  are  so  uninformed  as  to  the  extent  of  what 
the  chief  baron  is  supposed  to  have  ruled  at  mn 
prius^  that  it,  seems  to  aiford  nd  safe  ground  of 
reasoning* 

Jan.  21,  1809. 

March  22,  1809. 
I  have  been  desired,  by  a  great  lawj'er,  to  look 
at  the  statute  de  prerogatvoA  regis,  ch.  12*  de  terris 
Norniannorum.     I  suppose,  he  meant  this  should 
prove  to  me,  that  on  king  John  losing  Normandy, 
the  Normans  became  thereby  aliens,  and  there- 
fore the  lands  holden  by  them  in  England,   es« 
cheated  to  the  king;  but  the  statute  does  not  im« 
port  this,  nor  is  it  so  understood  by  Staunforde.  On 
the  contrary,  Staunforde  understands,  that  the  Nor<- 
mans  still  continued  English  subjects,  and  were  ad 
fidem  utnusquc  regifi.   The  statute  expressly  speaks 
of  those  who  were  non  adjideni  regis  anglia^  which 
.must  be  such  as  were  born  after  the  severance  of 
the  two  countries;  and  the  design  of  the  statute  is, 
jto  fix,  th^t  the  escheats,  in  the  case  of  such  post" 
nati,  accrued  to  the  king,  and  not  to  the  lord ;  and 
that  the  king  was  to  grant  them  to  be  holden  of 
the  lord,  by  the  same  services,  as  before. 

This  chapter,  therefore,  of  the  statute  de  prero* 
gaiivd  regis  is  an  express  authority,  that  the  sever- 
ance of  Normandy  from  the  English  crown  did  not 
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make  the  inhabitaQts  there  aliens,  though  their 
children,  born  after  the  severance,  were  aliens. 

This  authority,  becomes  also,  an  answer  to  an- 
other point  maintained  by  the  same  great  lawyer  ; 
he  goes  b^eyond.the  rest  tlmt  I  have  had  to  contend 
with,  except  the  civilian,  a^d  he  holds  with  the 
civilian,  that  the  inhabitants  of  a  ceded  colony  be- 
come ,  thereby  aliens.  Yet,  in  this,  I  cannot  but 
allow  there  is  copsistency ;  for  the  principle  ap- 
pears to  me  to  be  the  same :  those  who  call  the 
Americans  aliens,  ought  to  consider  the  inhabitants 
of  Florida,  ceded  at  the  same  time,  in  the  same 
light ;  and  those  who  consider  the  inhabitants  of 
Florida  as  not  deprived  of  their  personal  rights  of 
Englishmen,  ought  to  admit  the  American  claim 
to  continue  natural-bom  subjects. 
Mar.  22,  1809. 

March  24,  1809. 

Perhaps  the  objectors  have  never  considered  the 
persons  to  whom  naturalization  and  denization 
.are  granted.  In  both  cases,  in  the  act  of  parlia- 
ment, and  in  the  patent,  the  party  is  alleged  to  be 
born  out  of  the  king's  allegiance  \  and  in  Applying 
for  either,  he  must  allege  the  same  in  his  petition; 
but  an  American  cannot  do  this  with  truth.  What 
then  is  to  be  the  conclusion  on  the  peculiar  cir- 
cumstances and  situation  of  this  supposed  alien  ? 
Js  he  to  be  deemed  an  alien  beyond  all  other  aliens, 
that  is,  irredeemably  such  ?  Assuredly  he  is  not 
susceptible  of  denization  or  naturalization  in  the 
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brdiiiary  course,  because  he  cannot  hfihg  himself 
within  the  description,  which  alone  makes  him  thfe 
object  of  such  favour ;  or  may  we  conclude,  that, 
iiot  having  the  defect,  which  is  to  be  supplied  by 
«uch  gif'ant,  he  i*  already  in  possession  of  the  cha- 
racter to  be  conferred  by  it ;  in  other  words,  he  is 
not  an  alren,  but  a  natural-born  subject  ? 

The  latter  appears  to  me  the  just  conclusion  ;  and 
I  shall  accordingly  say,  with  confidence,  that  there  is 
the  authority  of  the  lord-chancellor  in  cases  of  deni- 
zation, and  of  the  two  houses  of  parliament  in  cases 
of  naturalization,  for  the  proposition,  that  Jir/A  out  of 
king^s  allegiance,  is  the  only  circumstance  which  con- 
stitutes an  alien.  We  may  be  sure  such  forms  would 
not  have  been  settled  and  constantly  acted  upon,  if 
.  they  were  not  known  to  be  required  by  the  general 
law  of  the  land.  Indeed,  it  is  nothing  more  than 
the  deifinition  of  alien  laid  down  in  all  the  books, 
whether  elenientary  or  practical ;  the  following  ex- 
amples are  sufficient : 

Natural-born  subjects,  are  such  as  are  born  within 
the  dominion  of  the  crown  of  England  ^  that  is, 
within  the  ligeance,  or,  as  it  is  generally  called,  the 
allegiance  of  the  king;  and  aliens,  such  as  are  born 
out  of  it.— [Blackstone,  1.  book.  ch.  10.] 

An  alien  is  one,  who  is  born  out  of  the  ligeance 
^f  the  king.— -[Comyn's  Digest,  article^  alien.] 

Ail  alien,  is  ottte  born  in  a  strange  country. — 
^Bacon's  Abrid^^eraent,  article,  alien.] 

And  thus  I  conclude  this  discussion,  as  I  began 
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it ;  relying  upon  established  and  known  positions 
of  law  for  nmintaining  juridical  truth,  against  hjrpo* 
thesis  and  the  q[)eoulations  of  political  reasoning. 
March  U,  1809. 

(5.)  A  ^course  by  Mr.  J.  De  Witt,  concerning 
Surinam. 

The  undernamed  counsellor,  the  pensioner  of 
HoHand,  having  understood  by  the  ambassador 
Temple,  tiiat  the  king  of  Great  Britain,  his  master, 
had  not  been  entirely  satisfied  with  the  answer  of 
the  states-^general  of  the  united  provinces,  given  to 
bis  majesty,  the  6th  of  June  last,  upon  the  aocouht 
of  the  business  of  Surinam,  believed  it  his  duty  to 
acquaint  the  said  ambassador,  that  it  is  evident  and 
notorious :— - 

*  !•  That  the  cohuiy  of  Surinam  is  possessed,  by 
their  high  mightinesses,  in  their  proper  right,  with 
all.  the  rights,  and  a  power  unlimited  of  superiority, 
and  sovereignty,  established,  and  confirmed,  by 
these  words,  inserted  in  the  third  article  of  the 
treaty  of  peace>  ^'  cum  pienariojure  summi  imperii^ 
prcprietatiSy  et  possesBianis  ;**  and  by  consequence, 
that  all  the  inhabitants  of  ihe  same  colony  are  sub» 
jeMs  of  their  liigh  mightinesses,  privatively,  as  to 
the  exclusion  of  all  others. 

S.  Also,  secondly,  that  by  virtue  of  the  capitula# 
tions,  which  are  found  to  have  been  made  between 
the  sovereign  and  his  ;su-1^60t8,  none  Ofm  form  any 
pretence,  but  only  the  said  sovereign,  and  the  saiA 

vox..  li#  K  s 
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subjects,  reciprocally;  nor  cau  any  other,  do,  not  he, 
or  those,  who  before  the  date  of  sadi  capitulations 
might  have  been  sovereigns  to thesame8ttbject8,afler. 
an  entire  cession,  and  confirmation,  by  a  treaty,  of 
peace,  or  otherwise,  pretend  any  right,  or  so  much  as 
,  permit  himself  to  make  complaint  of  the  breadi,  or 
contravention,  of  the  said  capitulations :  so  fiur  are 
they  from  a  power  of  demanding  a  redress,  or  any 
repwation,  to  be  made  to  them  for  the  same. 

9.  That  what  is  already  said,  is  not  only  con- 
formable to  the  disposition  of  common  right,  but 
also  to  the  judgment,  and  practice,  of  all  kings, 
states,  and  princes.  For  example,  their  high  mighti* 
Besses  have,  by  their  arms,  made  a  conquest  upon 
the  king  of  Spain,  upon  the  towns  of  Bois  le  Dae, 
Maestricht,  Breda,  &c.  and  yet  acquired  not  posses- 
sion of  them,  but  upon  larg6  and  advantageous 
capitulations ;  and,  nevertheless,  after  the  fiilL  and 
entire  acquisition  of  the  propriety  of  the  said  towns 
.  and  places,  by  the  treaty  ofpeace,  when  any  question 
was  made  about  the  explication  of  the  said  capita- 
laticms,  or  complaint  made  of  want  of  execution,  the 
said  lord>  the  king  of  Spain,  never  undertook  (as 
indeed  he  could  not)  to  urge  their- high  mighti- 
nesses,  or  to  speak  to  theni,,  about  the  execution  of 
their  capitulations* 

4.  The  king  of  France  possesses,  in  like  manner, 
LiUe,  Doway,  Tournay,  &c»;  and  yet,  all  the  world 
agrees,  the  king  of  Spain  has  nothing  to  do,  since 
his  entire  cession  of  those  places  to  th^  crown  of 
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France,  by  the  treaty  of  peaces  cdncloded  lately  ai  ^ 
Aix  la  Chapelle^  to  interest  hioiself  for  the  execu^^ 
tion,  or  not  execution,  of  the  capitulations,  which 
were  made  upon  their  surrender,  and  hath  yet  less 
to  do,  to  make  any  quarrel  with  France  upon,  this 
account  But,  in  case  the  inhabitants  of  Maestricht, 
Bois  le  Due,  Breda,  &c.  as  also  those  of  Lille, 
Doway,  Tournay,  &c.  judge  the  capitulations  are 
broken,  all  they  can  do  is,  to  carry  their  com- 
plaints, and  petitions,  to  their  sovereigns,  viz.  to 
their  high  mightinesses,  and  to  the  king  of  Francey 
respectively  5  otherwise,  they  would  render  them- 
^Ives  notoriously  guilty  of  the  crime  of  rebellion^ 
if>  in  this  case,  they  should  address  themselves  to 
the  king  of  Spain,  and  desire  his  succour,  and  in* 
tercession,  and  highly  offend  t^e  majesty  of  theix 
lawful,  and  Only  sovereign;  as  also  the  king  of 
Spain,  would,  on  his  side,  notoriously  violate  the 
treaties  made  by  him,  and  the  law  of  nations,  should 
he  interest  himself  therein,  although  be  should  do 
it>  upon  his  own  proper  motion,  and  without  b^ing 
required  to  do  it ;  since,  in  so  doing,  he  would  still 
attribute  to  himself  some  right  of  superiority^  or,  at 
least,  of  protection,  over  those,  which  have  quitted 
his  protection,  and  subjection ;  as  to  what  concerns 
the  possession,  by  the  right  of  war,  and  as  to 
what  concerns  the  propriety,  by  the  said  treaties  of 
peace. 

5»  It  is,  without  all  dispute,  that  their  hig^ 
mightinesses  are  obliged,  by  virtue  of  the  s^id  c^ 
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pitulatiohs,  to  let  the  iahabitants  of  Maesfcricht, 
Bois  le  Diic,  and  Breda,  &c.  enjoy  the  free  power 
to  transport  themselves  from  thence^  without  any 
hindrance,  into  what  other  place  they  please,  as 
also  to'  carry  away  their  goods,  oioveahles,  and  to 
continue  the  propriety,  and  possession,  of  their  im* 
moveable  goods,  notwithstanding  their  remove,  or 
el9e  to  sell  either  of  them,  as  they  please. 

But  this,  notwithstanding,  if  their  high  mightinesses 
think  fit  to  forbid  them,  or  to  hinder  one  or  other  of 
them ;  yet  dpth  it  not  belong  to  the  king  of  Spain 
to  complain  of  it  to  their  high  mightinesses,  nor  to 
demand  reparations  for  it :  moreover,  his  ms^esty, 
by  so  doing,  would  notoriously  wrong  their  high 
mightinesses.  But  the  said  inhabitants  have  this 
only  way  left  to  t^m,  to  address  themselves  to 
their  high  mightinesses,  as  to  their  lawful  and  only 
sovereign,  by  their  complaints  and  petitions. 
.  6.  The  colony  of  the  New  Netiierlands  has 
been  likewise  subjected  to  the  power  of  his  m^esty 
of  Great  Britain,  with  a  very  large  capitulation, 
and  it  is  probable,  those  of  Cabo  Corco,  upon  their 
surrender,  have  also  made  some  stipulation.  Never- 
theless, their  high  mightinesses  well  know,  that  at 
present,  since  the  conclusion  of  the  treaty  of  Breda, 
they  are  not  permitted  to  enter  into  dispute  with 
the  king  of  Great  Britain,  upon  the  account  <^  the 
capitulation  of  the  New  Netherlands,  or  by  virtue 
tiiereof,  to  demand  any  favour  for  those,  who  were 
their  autgecti^  before  the  said  capitulation ;  but. 
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in  case  those»  the  said  formerly  subjects  to  their 
high  mightinesses,  and  at  present  subjects  to  the 
said  lord,  the  king  of  Great  Britain,  find  that  the3r 
have  been  formerly,  or  shall  be^  for  the  future^  ill- 
treated,  contrary  to  their  capitulations,  they  haye, 
and  shall  be  permitted  to  have  recourse  to  his  ma- 
jesty, who  is  now  their  sovereign,  and  to  demand 
redress  from  him. 

7.  By  what  has  been  said,  it  is  hoped,  from  the 
usual  equity,  and  prudence,  of  the  said  lord,  the 
king  of  Great  Britain,  that  his  majesty  may,  and 
will  well  comprehend,  that  it  belongs  not  to  him, 
nor  hath  he  any  right  to  enter  into  any  dispute  with 
their  high  mightinesses,  upon  the  explication,  and 
obligation,  of  the  capitulation  with  Surinam,  or 
to  complain  of  any  pretended  want  of  execution 
thereof. 

8.  And,  since  that  most  kings,  princes,  and 
states,  possess  countries,  towns,  and  places  vevy 
considerable,  which  had  formerly  other  sovereigns, 
and  which  had  been  subjected  by  the  said  kings^ 

.  princes,  and  states,  either  voluntarily,  or  by  force 
of  arms,  under  certain  agreements,  conditions,  or 
stipulations ;  and  that  the  said  possessions  have 
been  since  confirmed  to  them  by  solemu  treaties 
made  with  the  said  first  sovereigns;  the  whole 
world  would  be  disturbed,  and  turned  upside  down, 
if  the  said  sovereigns  should  still  form  their  pre- 
tensions, and  plead  that  they  had  a  right  of  pro« 
tection  upon  their  former  subjects,  to  obtain  from 
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them  the  execution  of  the  articles  stipulated  for 
in  the  said  ca|atulations :  so  that  it  cannot  be 
justified  in  this  controversy,  what  is  held  to  the 
contrary,  or  what  is  excepted  upon  what  has  been 
before  applied,  viz.  that  at  the  end  of  the  said  third 
article  of  the  treaty  of  Breda,  were  added  these 
words,  "  eum  prorsus  in  madum  quo  eo  die  —  Maii 
proxime  elapsi  occupaverat  et  possedity*  as  if  by  these 
words  was  meant  something  more  than  the  extent 
of  the  possession,  which  one  of  the  two  contractors 
effectually  had  upon  the  day  there  mentioned ;  or 
as  if  it  might  be  maintained,  that  the  words  limited 
also  the  power  of  thjB  possessors  for  the  future, 
which  is,  nevertheless,  notoriously  contrary  to  their 
true  sense ;  and  it  appears,  yet  evidently  to  be  so, 
upon  what  passed  .in  the  very  negociation  of  the 
peace ;  for  since  the  same  article  determines  very 
clearly  and  expressly  concerning  the  right  of  the 
possessors  for  the  future,  that  it  should  be  an  a  b 
solute  and  unlimited  sovereignty  in  these  words3 
"  convent  urn  prteterea  est,  ut  utraque  jam  designa- 
tat^um  partiuniy  cum  plenario  jure  summi  imperii, 
proprietatis,  et  possemonis,  omnes  ejusfnodi  terras, 
insulasy  urbes,  munimenta,  loca^  et  colonias  teneat  et 
possedeat  m  posterum,  quotquot  durante  hoc  heUo, 
aut  ante  hoc  helium,  ullis  retro  tanporibus,  vi  et  ar* 
mis,  aut  qunquo  modo,  ab  alterd  parte  occupavit  et 
iCttinuit^'^  one  cannot  believe,  that  the  said  words, 
•'  eum  prorsus  in  modum^  S^c.^*  do  overthrow,  or  limit 
tbe  right>  which  had  been  already  acquired^  and 
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fixed  by  the  words  "  pknartojure  summi  imperii^ 
4*c.;''  but,  forasmuch  as  the  extent  of  the  posses- 
sion  had  been  comprized  so  generally  in  the  words 
"  quotquot  durante  hoc  bcllo,  Sgc.**  since  that  the  par. 
ties  w^re  agreed  among  themselves,  that  the  places 
which  had  been^  or  should  be,  taken,  after  the  ^  of 
May,  should  be  restored,  it  was  evidently  necessary 
that  the  said  general  extent  of  possessions  should 
be  limited  and  restrained,  by  another  more  parti- 
cular clause,  only  to  such  possessions,  as  it  should 
appear^  either  party  had,  the  said  -^  May,  without, 
extending  them  any  farther,  or  pretending,  by 
virtue  of  the  said  treaty,  any  right  beyond  the 
limits  of  the  possessions,  which  it  should  appear 
either  of  the  said  parties  had  the  said  ^  of  May, 
which  is  that,  which  appears  to  be  expressed  by 
the  words  there  added,  <^  eum  prorsus  in  modum, 
quo  eo  die  ^  Maii  projnme  elapsi,  occupaoerat  et  poS" 
sedit,'*  where  it  may  be  particularly  observed,  that 
the  words,  **  eum  prorsus  in  modum,  quo  eo  die  ^ 
Maiiyproxime  elapsi,  occupaverat,**  cannot  any  way 
be  applied  to  any  right,  or  to  any  conditions,  by 
virtue  whereof,  either  one  or  the  other  should  that 
day  possess,  but  only  to  the  manner  or  extent,  or 
to  the  limits  of  the  occupation ;  that  is  to  say^ 
what  countries,  or  what  places,  and  how  far  it  ap. 
peared,  that  one  or  the  other  party  should  have  in 
his  power,  the  said  ^  of  May*  For  to  give  any 
other  sense  to  the  said  words,  it  were  necessary  to 
pmit  wholly  the  word  <^  occupaoerat^  and  ii 
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of  the  wordst  '^  eumprorsus  in  modum^*  to  have  pot 
in,  "  eo  prorsus  jure  ;*^  and  yet,  even  this  way,  we 
should  meet  with  a  contradiction,  and  notorious 
absurdity,  viz.  that  on  one  side,  countries  and 
places  sbould  be  given  up,  with  a  right  of  absolute 
and  unlimited  sovereignty,  and  on  the  other  side, 
and  as  to  the  same  rights,  as  the  possessors  had 
possessed  them  in  the  ^  of  May ;  for,  if  by  the 
latter  words  was  understood  any  thing  less  than  ^ 
right  of  an  unlimited  sever eignty,  they  must  neces* 
sarily  fall  into  a  conjtradiction,  and  manifest  ab- 
surdity. 

But,  all  this  will  appear  with  much  greater  evi- 
dence, if  we  well  consider  what  passed  at  Breda, 
during  the  negociation  of  the  peace,  and  par« 
ticularly,  that  when  it  was  insisted  upon,  on  the 
behalf  of  their  high  mightinesses,  for  all  that  had 
been  taken  by  either  of  the  parties,  until  the  know* 
ledge  of  the  peace  should  arrive  at  all  the  territories 
of  both  parties,  either  by  proclamation,  or  other* 
wise,  or,  at  least,  till  the  day  of  signing  tlie  said 
treaty  ;  they  ordered  their  intention  to  be  ex- 
pressed, and  to  be  put  in  the  hands  of  the  mediators 
the  SOtb  of  May,  in  the  same  year^  16679  in  these 
words,  *•  Conventum  praterea  est,  ut  utraque  jam 
designatarum  parfium^  cum  plenario  jure  summi 
imperii,  proprietatis^  et  possessioniSy  omnes  ejupnodi 
terras  i?isulaf,  urbes^  munimgntay  loca  et  colonias 
teneat  et  possideat^in  posterupi,  quotquot  durante 
hoc  beUo,  aut  ante  hoc  beUum  ullis  retro  temporibm% 
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vi  et  armiSi  auc  quoquo  modo,  ab  alterd  parte  occU'^ 
vit  et  retinuit,  cum  prorsus  in  modumy  quo  ea  pos* 
sidebit  tunc  temporisy  cum  prcesenti  pacis  tractatui 
subscribetury'  which  lasi};  words  having  a  relation 
to  la  time  to  come,  and  to  things,  which  might  hap- 
pen, after  the  date  of  the  said  proposition,  could 
not  contain  any  thing  but  a  limitation,  or  designa- 
tion of  the  possessions,  in  such  state  as  they  should 
be  found  at  the  day  of  the  signing  of  the  treaty; 
and  so,  according  to  the  precedent  words,  which 
are  clear  and  express,  the  possessors  should  con« 
tinue  to  enjoy,  with  an  absolute  and  unlimited 
sovereignty,  all  those  countries  and  places,  which 
he  had  in  his  power,  on  the  day  of  the  said  signing. 
But,  forasmuch  as  at  the  instance  of  the  English 
ambass^or,  the  said  term  was  anticipated,  and 
brought  back  to  a  time  even  already  past,  in  which 
regard,  the  said  -  of  May,  was,  in  the  end,  agreed 
ta,  not  only  these  words,  "  tunc  temporis^  cum  pre-- 
^enti  pacis  tractatui  subscribetur,  were  changed,  to 
put  in  the  following  ones  ^^  ^  dieMaiiproxime  elap* 
si,'*  and  the  word  ^^  possidebit,'  turned  into  that  of 
^^  possediiy^  but  also,  because,  by  the  said  change, 
the  said  clause  rendered  the  business  applicable  to  a 
titne  past,  and  affairs  already  done;  and,  conse- 
quently, that  hereafter  it  might  be  thought,  that 
the  said  clause,  according  to  the  intentions  of  the 
parties,  might  be  appHed  po  the  right,  and  to  the 
.conditions,  by  which»they  were  rendered  master  of 
such  a  conquered  country,  or  to  things  of  the  like 
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nature,  and  not  properly  and  only  to  jfche  occupa- 
tion, and  to  the  conquest  itsdf,  to  take  off  all 
ambiguity,  the  word  **  occupaveraV^  was  added,  by 
which  was  preirented,  all  that  could  be  imagined  of 
any  other  interpretations  as  it  is  alsd  notorious,  that 
the  English  plenipotentiaries,  in  causing  the  alter* 
ations  of  their  words,  had  no  other  thought  bat 
only  to  anticipate  the  said  teroi,  and  not  to  take 
any  thing  from  the  treaty,  which  ^should  limit  the 
absolute  sovereignty  of  the  possessor;  the  pro- 
position, which  they  made  thereupon,  and  which 
was  delivered  in  writing  to  the  plenipotentiaries  of 
this  state,  by  the  mediators,  in  solemn  conference, 
July  7,  1667j  not  containing  any  thing,  from 
whence  can  be,  directly,  or  indirectly,  gathered  any 
other  sense.  The  formal  terms  of  the  said  propo- 
sition, are  these  :  "  Omncs  regiones^  tems^  insular, 
colania,  cvcitates,  oppida,  pnesidia,  propugnacula, 
cceteraque  munimenta  quce  ab  atterutrd  parte,  ante 
26  diem  Martii  auno  presenti  1667  capta  sunt,  et 
eodem  die  in  illius  partis  possessioni  remanserunt,  pe- 
nes  eos  maneant^  a  quibus  sic  capta  et  passessa  sunt, 
cum  pknariojure  summi  imperii, propAetatis,  etpos* 
sessiofiisy^  words,  in  which  no  ambiguity  at  all  is  to 
be  found,  nor  any  other  thing,  from  whence  can  be 
raised  any  conjecture,  that  the  intention  of  the  said 
English  plenipotentiaries  was  to  stipulate^  orx^ause 
to  be  inserted  into  the  treaty,  which  was  nego- 
ciating,  any  thing  whatsoever,  which  might  dero* 
gate  from  the  absolute  sovereignty,  or  to  a  privative 
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disposition  of  the  possessors  of  the  countries  and 
colonies,  which  one  of  the  parties  gives  up,  by  the 
said  article.  So,  also,  nothing  past,  neither  before 
nor  since,  upon  this  subject,  between  the  plenipo« 
tentiaries  of  either  side,  neither  by  word  of  mouth, 
nor  writing,  which  can  persuade  us,  that  they  had 
this  intention,  or  any  thing  near  it ;  because,  they 
only  by  a  joint  agreement,  fixed  the  ^  of  May,  the' 
term  which  the  English  plenipotentiaries  demanded, 
to  the  S6th  of  March,  and  the  plenipotentiarie3  of 
their  high  mightinesses,  to  the  day  of  signing ;  so, 
that  in  this  respect,  nothing  was  capitulated  be*- 
tween  England^  and  this  state,  that  was  extraor- 
dinary, nor  out  of  the  road,  which  was  usually  fol- 
lowed by  kings,  princes,  and  states ;  but  every  one 
was  left  to  an  absolute,  and  privative  disposition,  ac- 
cording to  the  order,  and  custom*,  upon  all  places 
conquered,  and  given  up,  aj9  also  upon  all  their  in- 
habitants. 

And  thus,  in  regard  of  the  capitulations,  which 
might  have  been  made,  or  the  conditions,  which 
have  been  agreed  to  upon  their  conquest,  they 
-cannot  havfe  acquired,  nor  can  they  so  much  as 

« 

pretend  to  any  right .  by  it,  but  only  by  making 
•remonstrances,  and  petitions,  as  of  subjects  to  their 
sovereign,  as  without  doubt  the  king  of  Great  . 
Britain,  and  his  ministers,  would  have  understood  it, 
if  their  high  mightinesses  had  endeavoured  to  raise 
differences  with  his  majesty,  about  the  explication, 
3Sd  execution .  of  the  capitulations^  made  upon 
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the  conquest  of  New  Belgia^  and  the  town'  of  New 
Amsterdam^  with  the  forts,  and  places,  thereon  de« 
pending^ 

For  these  reasons^  we  expect  it  from  the  most  re- 
nowned equity  of  his  majesty,  that  he  will  look  upon 
it  as  an  effect  of  the  discretion,  civility,  and  friend- 
ship of  their  high  mightinesses,  whatsoever  they 
have,  from  time  to  tiopie,  disputed  with  his  ministers, 
And  declared  in  the  ansiwer,  which  hath  been  above 
spoken  of^  concerning  the  expounding  and  execu- 
tion of  the  capitulations  of  Surinam,  as  they  will 
also  be  always  ready  to  make  it  known  to  his  ma- 
jesty, and  his  ministers,  that  they  will  not  be  less 
diligent  in  the  punctual  observation,  and  execution^ 
of  all  their  promises  to  their  own  subjects,  than 
they  shall  be  of  that,  to  which  they  are  formally 
obhged  by  the  solemn  treaties,  made  with  other 
kings,  princes,  and  states  :   they  also  hope  it,  from 
the  so  much  renowned  equity  and  discretion  of  his 
majesty,  that  he  will  not  look  upon  these  expla- 
nations and  declarations,  otherwise  than  as  they 
are  here  said ;  and,  that  neither  from  hence,  nor 
from  any  precedent  treaty,  he  will  draw  any  con- 
sequence,  as  they  gave  him  any  right  or  action 
against  their  high  mightinesses;  and  the  said'coun- 
sellor,  pensioner  of  Holland,  desires  the  said  am- 
bassador Temple,  that  he  would  maturely  consider 
the  abovesaid,  according  to  his  accustomed  equity, 
and  that  he  would  so  well  inform  the  king  of  Great 
Britain,  his  master,  that,  hereafter^  there  may  not 
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he  any  further  difference  iipon  this  point,  between 

bis  majesty  and  their  high  mightinesses. 

Ghen  at  the  Hague,  July  2, 1 669.    Jea  n  de  Witt* 

An  answer  to  Mr.  de  Witt^s  paper ^  cmcermng 
Surinam, 

My  lord. 

As  there  is  great  matureness  in  the  discourse  of 
my  lord  de  Witt,  and  much  strength  of  argument  in 
what  he  hath  delivered  in  that  paper,  so  the  main 
of  its  force  doth  seem  partly  to  lie  in  the  equal 
right  granted  by  him  to  his  msyesty,  in  the  country 
of  Manhatous,  as  is  desired  for  Surinam,  and 
partly  in  his  allegation  of  matter  of  fact;  and, 
therefore,  the  substance  of  all  my  lord  de  Witt's 
management  of  this  matter,  iDoncerning  Surinam, 
may,  as  I  humbly  conceive,  be  reducible  to  two 
heads  oiily. 

The  first,  drawn  dejure  gentium  from  the  custom 
of  all  treaties,  and  the  rights  following  thereupon, 
which,  as  to  the  matter  in  hand,  admits  but  of 
two  cases,  viz.  either  where  a  country,  province, 
ojr  city,  is  taken  by  articles  made  at  the  surrender 
of  the  said  places,  no  after-capitulation  being  at  all 
made  for  the  said  places,  with  any  sovereign,  but 
the  places  absolutely  held  by  virtue  of  the  said  sur- 
render, which  case  is  sufficient  for  the  acquiring  of  a 
possession* 

The  second^  where  any  country,  province,  or 
city,  is  taken  by  articles  or  or  conditions,  made  at 
the  said  surrender^  and  an  after*capitulation  for 
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the  cession  and  reliction  of  all  rights^  or  pretence, 
to  the  said  places,  made  by  the  state  receiving  the 
said  surrender^  and  the  crown,  that  had  the  former 
sovereignty  of  the  said  places,  which  cession  con- 
duces to  settle  a  right  for  ever  after  the  said  cession, 
and  which  last  is  granted  to  be  the  present  case  of 
Surinam^  on  the  part  of  the  Dutch,  and  of  the 
Manhatous,  equally  on  the  part  of  the  English.  In 
both  which  cases^  the  lord  de  Witt  doth  frankly 
grant,  that  the  said  articles  and  conditions,  ia 
honour,  justice,  and  conscience,  ought  to  be  strictly 
observed,  and  inviolably«kept  with  the  said  inhabit- 
ants^  by  that  state  that  hath  acquired  the  said  plenary 
possession,  and  sovereignty  of  them,  as  what  is  but 
the  indubitable  and  perpetual  right  of  the  said  in- 
habitants. 

But  that  which  my  lord  de  Witt  insists  upon« 
and  principally  contends  for,  is,  that  after  the  said 
cession>  or  reliction,  of  the  sovereignty  of  the  place 
to  any  state  is  past,  the  dispensing  of  that  justice, 
due  to  the  said  inhabitants,  by  virtue  of  any  former 
treaty,  or  articles  of  surrender,  doth,  not  only 
singly^  bu^  exclusively  belong  to  the  right  of  the 
s^d  state,  who  is  present  possessor  of  the  said 
place,  as  an  inseparable  branch,  or  part  of  the 
sovereignty ;  and  that  there  lieth  neither  any  right 
of  appeal  in  the  inhabitants  of  the  said  places  so 
surrendered,  nor  so  much  as  right  of  mediation  or 
intercession,  and  much  less  of  judgment  and  ar« 
bitration  in  him  that  was  the  former  sovereign; 
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although  the  present  sovereign  of  the  said  places, 
should  either  fail  of  observing  the  said  articles,  or 
should  do  any  injury  to  the  said  inhabitants,  and, 
therefore,  though  the  English  at  Surinam  have  se- 
veral undeniable  rights,  which  do  belong  to  them, 
by  virtue  of  the  articles  made  by  them,  at  the  sur- 
render of  the  said  pJace,  and  such  as  they  may  in 
justice  expect  to  be  made  good  to  them;  the  judg- 
ment^  nevertheless,  of  the  rights,  with  the  due  dis« 
pensing  and  administering  of  them,  is,  since  the 
general  articles  of  peace,  so  much,  and  so  excl  usi  vely 
the  right  of  th6  states-genera^  as  the  said  English 
neither  can^  may,  nor  of  right  ought  to  apply 
themselves  to  any  other  than  the  said  states-general, 
for  the  making  good  of  them ;  nor  hath  his  ma- 
jesty any  right  now,  nor  any  colour  of  right,  to  be- 
come a  mediator  or  intercessor^  on  the  behalf  of 
the  said  inhabitants,  his  majesty  having  by  the 
articles  at  Breda  relinquished  the  sovereignty  of 
the  said  place  wholly  to  the  states-generaL 

And  this  assertion  of  the  lord  de  Witt's  he  doth 
endeavour  to  enferce^  by  the  precedent  of  the  town 
of  the "  Burse,  and  Maestricht,  and^  other  places 
taken  in  the  war  between  the  Spaniards  and  them, 
not  without  conditions  or  articles  of  surrender,  and 
since  relinquished^-  in  point  of  sovereignty  to  them, 
by  the  general  treaty  .at  Munster;  since  which 
treaty,  therefore,  as  the  inhabitants  of  Burse,  or 
Maestricht,  can  have  no  right  to  apply  themselves 
to  the  king  of  Spain,  for  the  remedying  of  any  in- 
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jury  or  wron?,  that  might  be  offered  them,  by  tb^ 
state^general,  in  their  nonperformance  of  the  said 
articles;  ^,  neither  can  the  king  of  Spain,  by  virtae 
of  his  former  sovereignty,  so  much  as  interpose  oa 
their  behalf,  with  the  said  states-general,  even 
though  all  the  said  conditions  should  be  violated^ 
that  had  been  formerly  made  with  them. 

Secondly,  he  enforceth  it  from  the  instance  of 
Flanders,  as  now  held  by  the  king  of  France,  upon 
the  treaty  at  Aix  la  Chapelie,  where,  though  the 
inhabitants  have  many  rights  reserved  to  them 
upon  the  surrender  made  by  them,  yet  the  observ* 
ance,  or  non-observance,  of  the  said  rights,  or  of 
any  of  the  articles  or  conditions  made  with  them^ 
is  equally  as  much  at  the  pleasure  of  the  king  of 
France,  since  the  king  of  Spain's  relinquishing  his 
dominion  to  them,  as  it  would  have  been,  had  he 
held  them  merely  by  virtue  of  his  conquest,  or  ob- 
taining of  them  without  any  after-capitulation; 
and,  therefore,  though  the  king  of  France  be,  in 
honour  and  justice,  bound  to  c*onserve  the  said  con- 
ditions  and  articles  made  with  the  inhabitants  of 
Flanders;  yet  if  he  diall  neglect  it,  or  do  any  thing 
to  the  contrary  of  it,  tlie  king  of  Spain,  neverthe-^ 
less,  cannot  interpose  in  it,  nor  can,  upon  any  such 
injury  as  shall  be  offered  them,  pretend  to  any 
right  to  become  a  mediator,  and  much  less  an  arhi^ 
trator  for  them* 

Thirdly,  he  enforceth  it  from  the  general  i neon* 
veniences  that  must  follow  On  all  treaties^  disposi^ 
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tioDS,  and  translations  of  the  sovereignty  of  plistces,- 
if  the  places,  once  so  conceded,  or  relinquished; 
should  have  theirjurisdi€liony.or  dominion,  so  mixed, 
as  that  any^  besides  the  present  sovereign  of  them, 
should  challenge  a  right  of  interposition,  media- 
tion, or  arbitration,  by  virtue  of  their  prior  right 
of  the  sovereignty  to  them ;  seeing  if  this  should 
be  once  admitted^  there  could  never  be  any  peac^, 
or  any  end  put  to  the  settlement  of  the  sovereignty, 
or  dominion  of  them. 

Fourthly,  he  enforceth  it  from  an  argument  (a 
pari)  that,  seeing  by  the  same  articles,  which  have 
been  made  with  his  majesty  at  Breda,  the  Dutch 
-have  relinquished  their  sovereignty  to  the  Manha- 
tons,  and  the  whole  region  of  it :  the  states-general, 
therefore,  neither  can,  nor  6ught  to  interpose,  for 
•the  inhabitants  of  the  said  New  Netherlands,  in  re- 
ference to  any  articles,  or  conditions,  made  formerly 
'  with  them,  or  to  the  performance  of  them,   but 
ought  to  leave  the  whole  dispensing  of  that  right 
to  the  proper  jurisdiction,  power,  and  sovereignty 
^  of  his  majesty,  and  that,  without  any  interposition, 
or  mediation  on  their  part,  though  his  majesty- 
should  think  fit  to  violate  all  the  said  articles,  or 
conditions,  with  them. 

All  which  arguments,  my  lord,  are  so  strongly 

founded,  and  so  advisedly  laid  down,  that  I  s^e 

not,  at  present,  what  can  be  said  against  thenf,  if 

•  we  shall  admit  the  sovereignty  of  the  said  colony 

VOL.  II.  JL  L 


109  Opinions  of  IQftke  Im 

to  be,  by  virtue  of  the  said  articles  of  Breda^  reaily, 
and  plenarily,  relinquished  to  them. 

The  only  difference  I  can  possibly  discern  in 
this  case  of  Surinam  is,  and  must  be,  therefore, 
whether  the  said  sovereignty  of  Surinam  be  as  per- 
fectly, and  absolutely,  relinquished^  by  the  said 
treaty,  at  Breda,  to  the  Hollander,  as  the  Burse 
was,  and  those  other  places  before  named,  wbicfa 
is  the  next  part,  or  head,  of  the  said  paper. 

Only  by  the  way,  my  lord,  inasmuch  as  the 
States  of  Zealand  do  pretend  to  the  sovereignty  of 
Surinam,  and  seem  not  to  allow  of  an  appeal  to  the 
States-general,  though  it  wa£l  the  States-general,  and 
not  the  StateS'Of  Zealand,  to  whom  the  said  coun* 
fry  was,  by  the  articles  of  general  peace,  delivered; 
it  must,  of  necessity,  create  not  only  a  great  diffi- 
culty, but  a  great  disadvantage  to  the  inhabitants 
of  Surinam,  who  may,  by  this  means,  be  much  de- 
feated of  what  is  the  proper  right  of  them,  unless 
the  States-general  shall,  as  in  reason  they  ought 
assert  their  plenary  jurisdiction  and  sovereignty 
over  them,  and  give  not  only  countenance,  but 
leave,  to  apply  themselves  to  them,  which  is  the 
utmost,  I  can  see,  his  majesty  can  request  on  the 
behalf  of  them ;  admitting  the  right  of  absolute  so* 
'  vereignty  really  to  belong  to  them. 

The  next  principal  head,  therefore,  of  my  lord 
De  Witt's  paper,  is  to  clear  the  absolute  right  of 
sovereignty,  and  to  remove  the  objection,  that  is 
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made  to  it,  by  his  majesty,  from  these  words  of 
the  treaty,  "  eum  prorsus  in  modumy  quo  ed  die 
Mail  fo  proxime  elapsij  occupaverat  <§•  possedit/* 
which  we  english,  "  and  that  altogether,  after  the 
jiame  manner,  as  they  had  gotten,  and  did  possess 
them,  on  the  S  day  of  May  last,*'  which  words 
are,  therefore,  contended  for,  by  us,  to  be  a  qualifi- 
cation, or  restriction,  of  that  cession,  or  reliction, 
which  is  made  by  the  said  treaty  of  the  sovereignty 
of  the  said  place,  and  are  urged  by  us,  as  it  seems 
by  those  words,  that  they  are  obliged  to  hold  the 
said  place,  after  no  other  manner,  in  point  of  juris- 
diction, or  dominion,  than  as  they  were  possessed 
of  it  on  May  ^,  which,  as  we  truly  allege,  they 
were  by  virtue  of  those  articles  only,  which  were 
made  with  the  inhabitants  of  the  said  colony,  at 
the  surrender  of  it ;  and  this  I  must  freely  confess 
to  your  lordship,  I  always  took  to  be  not  only  the 
genuine,  and  natural,  but  the  indubitable  sense,  and 
intent  of  the  said  words. 

But  these  words,  as  they  are  thus  applied  by  us 
to  a  qualification,  or  restriction,  of  the  plenary  right 
of  sovereignty,  and  jurisdiction,  will,  I  perceive, 
by  no'  means  be  admitted  by  the  lord  De  Witt, 
and  the  reason  he  seems  to  give  is  this,  because 
such  a  qualification,  if  intended  with  reference  to 
the  said  inhabitants,  must  suppose  a  power  to  be 
placed,  in  some,  or  other,  to  be  an  arbitrator,  and  to 
judge  whether  that  modus,  or  manner  of  possession, 
be  all  along  kept  with  the  said  inhabitants,  or  not ; 
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for  otherwise,  such  a  qualification,  or  restriction,  can 
be  to  no  purpose,  nor  of  any  efficacy,  or  material- 
nesse  at  all.  But  this  interpretation  of  it,  he  utterly 
denies,  in  regard  it  would  then  unavoidably  inter- 
fere  with  the  concession  of  that  plenary  sove* 
reignty,  and  jurisdiction,  which  is  granted  of  the 
said  place,  in  the  very  same  third  article  of  the  ge- 
neral peace,  and  must  imply  also  with  it  a  contrar 
dktion,  in  the  very  words^  and  grammar,  of  the  said 
article ;  and  that  in  regard  a  sovereign  right  can- 
not possibly  be  transferred,  without  the  privation, 
and  exclusion,  of  all  right,  after  any  manner  what- 
ever, in  any  other  person  beside;  and  because  a 
right  of  judgment,  arbitration,  or  mediation,  if  re- 
served to,  or  in,  any  other,  doth,  and  must  destroy, 
of  necessity,  such  a  right  as  is  plenary,  and  sove- 
reign, so  that  these  two  can  be  no  way  consistent 
together ;  and,  therefore,  either  the  latter  clause  of 
the  said  3d  article,  "  cum  prorsus  in  modutny  8fc/' 
cannot  be  meant^  as  if  it  could  be  intended,  thereby, 
to  put  a  modification  or  restriction  upon  right  of 
absolute  sovereignty  before  granted,  or  if  it  shall 
be  so  interpreted,  tlien  must  the  words  before- 
mentioned,  "  cum  plenariojure  summi  imperii,  pr<h 
prietatiSi  <§•  poss  ssionis,  omnes  ejusmodi  terras y  loca, 
Sf  coloniasy  teneat  iSg  possideat  in  posterumy*  that  is, 
"  that  either  party  shall  keep,  and  possess,  for  the 
future,  all  such  lands,  places,  and  colonies,  how 
many  soever,  with  plenary  right  of  sovereignty, 
property,  and  possession,"    be  wholly  rescinded. 
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seeing  these  two  clauses^  being  directly  opposite, 
can  no  way  stand  one  with  another.  But  that  by 
the  first  words,  "  cum  plenario  jure./*  an  absolute, 
and  unlimited  cession  of  sovereignty  was  intendedj 
the  lord  De  Wit  doth  appeal  to  the  circumstances 
of  the  treaty,  and  principally  to  a  paper  given  in 
by  the  lords  plenipotentiaries  of  the  English  them- 
selves, July  7,  1 667,  ifl  which  the  former  clause, 
"  cum  pknario  jure**  is  provided  fiilly  for,  and  the 
latter  clause,  *^  eum  prorsus  in  modum^*  is  wholly  left 
out,  and  so  the  scruple  is  removed  :  the  truths  and 
examination,  of  which  matter  of  fact,  I  must  hum- 
bly leave  to  your  lordship  5  for  upon  this  ground, 
it  is  plain,  that  the  lord  De  Witt  will  have  the  latter 
clause,  "  eum  prorsus  in  m^dum/*  to  be  added  only 
to  limit,  and  restrain,  th^  possession,  as  intending 
that  those  places  strictly,  which  were  actually  pos* 
sessed  on  either  side  on  May  ^,  should,  as  they 
were  possessed  without  claim  to  any  others,  which 
were  not  so  actually  possessed  by  them  at  that 
time,  be  mutually  conceded  to  each  other,  in  the 
point  of  plenary  right,  and  sovereignty  to  them ; 
and,  indeed,  my  lord,  this  consequence  is  so 
rational,  that  if  the  matter  of  fact  be  granted,  and 
the  plenary  right  of  the  sovereignty  to  Surinam  be 
yielded,  to  be  conceded  in  the  former  part  of  the 
words  of  that  article,  there  is  no  avoiding  the  latter 
possibly :  seeing,  as  it  cannot  be  denied,  that  the 
latter  words,  "  eum  prorsus  in  modum^'*  do  bear  the 
force  of  a  limitation,  it  must  inevitably  follow, 
theB|  that  if  this  limitation  be  not  to  be  applied  to 
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the  sovereignty,  it  must  of  necessity  be  applied  to 
the  possession,  and  detention,  because,  besides  these 
two  things,  there  is  nothing  else  before  mentioned; 
and  I  must  needs  acknowledge,  also,  my  lord,  that 
my  lord  De  Witt's  plea,  for  the  not  applying  the  said 
limitation  to  the  sovereignty,    but  rather  to  the 
possession  and  detention,  is,  beside  the  said  fact, 
so  much  the  more  strong,  firmer,  and  more  valid, 
by  how  much  no  mixed  sovereignty  is  usually, 
at  any  time,  transferred,  nor  can  well  be  done ; 
but  it  would,  in  its  own  nature,  introduce  a  mani- 
fest confusion,  and  create  endless  disputes,  about 
the  lawfulness  of  the  said  dominion  :  and  should  it 
be  granted^  it  would  equally  be  as  inconvenient  for 
his  majesty,   in  reference  to   the  country  of  the 
Manhatons,  as  it  is  for  the  Dutch,  in  reference  to 
Surinam  :  so  that,  upon  the  whole,  my  lord,  I  see 
no  cause,  but  to  acknowledge,  the  great  judgment, 
maturity,  advised ness,  and  civilities  of  my  lord  De 
Witt's  answer:     This,   therefore,  being  the  only 
material  thing,  that  seems  to  be  untaken  notice  of 
in  it,  which  is  the  enumerating  what  places  they 
are  of  which  on  May  5S  the  Dutch  were  strictly 
possessed ;  for  in  regard  it  is  wholly  agreed  by  my 
lord  De  Witt  himself,  and  so  agreed  as  it  never 
can,  by  his  own  answer,  be  avoided,  that  his  pos- 
sessing Surinam  can  give  him  a  right  to  no  other 
place  beside  Surinam,   that  he  did  not  actually 
possess  at  that  time :    so,  inasmuch  as  he  cannot 
pretend  to  be  possessed  of  every  river,  in   that 
coast^  then  he  cannot  pretend  to  have  the  right 
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of  sovereignty  over  alt  the  whole  coast,  or  the 
right  of  sovereignty  in»  or  over,  any  place  more 
of  the  said  coast,  than  of  those  places  strictly 
and  limitedly,  of  which  he  was  liquidly,  and  cer« 
tainly  possessed*     Which    being   granted,  your 
lord  President  will  see,  that  to  assert  the  **  pU^ 
nariumjtMSy*  or  sovereign  right,  what  it  is,  which 
the  Dutch  now  have  upon  the  coast  of  Guiana,  by 
virtue  of  the  articles  of  peace,  it  is  absolutely  ne« 
cessary  for  them,  that  they  should  prove  what  they 
did  so  strictly  possess,  and  should  enumerate  the 
places,  rivers,  countries,  or  colonies,  distinctly,  and 
exclusively,  which  they  had  the  possession  of,  and 
which,  as  we  have  said,  is  not  done,  but  is  omitted 
wholly,  in  that  otherwise  most  full,  and  accurate 
answer  of  my  lordDe  Witt :  for,  as  we  must  grant, 
they  have  not  only  a  right  to  the  river  of  Surinam, 
but  to  so  many  other  rivers  also  upon  that  coast, 
9S  it  doth  appear  were  not  only  seized,  but  ac- 
tually held,  and  possessed,  by  them  on  May  jg,  so 
must  we  equally,  and  strictly  insist  upon  it,  that 
beside  what  rivers   they  so  possessed,  and  can 
prove,  that  they  were  then  really,  actually,  and 
strictly  held  by  them,  they  cannot  challenge,  ncnr 
ought  we  to  grant,  they  have  any  right  of  sove- . 
reignty  in  them ;  and,  consequently,  that  as  they 
have  no  right,  so  no  pretension  of  any  right,  to 
whatever  river,  or  place,  was  certainly,  and  actually 
held  by  us,  upon  any  part  of  that  coast,  be  it  where 
it  will,  so  that,  to  apply  the  whole,  as  the  Dutch 
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there    being  possessed  of  the  river  of  Snrinaiq 
on  May  U,   could  give   them   no  right  of  sove^ 
reignty  to,  or  over,  Marawyn,  Mapawyn,  or  Co^ 
mowyn,  which  are  other  rivers  upon  the  same  coast 
of  Guiana,  had  not  these  rivers  been  then  also  ac- 
tually possessed  by  them,  so  their  right  of  sove- 
reignty.over  those  rivers  coming  strictly  by  their 
actual  unlimited  possessing  of  them,  can  give  them 
possibly  no  right  to  the  river  of  Saramica,  which 
they  were  not  at  that  time  actually  possessed  of^ 
but  was  actually  held  by  us  ;  seeing  if  their  posses^ 
sion  of  the  rivers  beforementioned  can  give  them  a 
right  to  Saramica,  which  they  cannot  pretend  to 
be  possessed  of,  it  may  as  well  equally  give  them  a 
right  to  a  second  river,  and  so  to  a  third,  and  so  to 
all  the  rivers  upon  the  coast,  which  is  absurd,  even 
by  my  lord  De  Witt's  own  reasoning,  Wherefore, 
I  conclude,  my  lord,  that  Saramica  being  held  by 
us  on  May  .^  is  ours,    in  the   sovereignty  of  it, 
by  unquestionable  right,  and  that,  beside  the  rivers 
of  Surinam,  Mapawyn,  Marowyn,  and  Comowyn, 
we  have  a  right,  equally  with  the  Dutch,  to  any 
other  rivers,  or  places,  upon  that  coast,  which  wa^ 
the  thing  principally  aimed  at  in  my  last,  to  ex* 
mess  the  duty  of,  my  lord^ 

Your  lordship's  servant. 

W.  Templb, 


•  « 


POSTSCRIPT. 


The  Discussion^  by  the  Barrister,  before  inserted, 
was  written  by  John  ReevbSi  Esq,  the  Author  of 
the  History  of  the  English  Law>  and  of  other 
Works,  legal,  and  political. 


,-r-or- 


INDEX. 


A. 

AbsenfecB  from  general  assemblies  may  be  proceeded  against  in 
the  courts  of  justice,  and  punished  by  fine  and  imprison- 
ment, I.  299. 

Acts  of  parliament  extending^to  the  jcinglsdominionSj  are  in 
force  m  the  plantations,  nOTWtfRstandingTotfiBoTlhepro  vi- 
sions may  Lhs  uppliuabte  only  to  Great  Britain,  L  26l« 


and  an' act,'  declaring  such  acts  perpetual, 
is  equally  extensive,  ib. 

but  it  seems  that  a  claude  introducing  ajnew 


prin^  and  made  to  render  more  efiectual  an  act  not  extend^ 
ing  to  the  colonies,  witTnot,  ^nl^35thCcnIonie8"^bc  reftrred 
to,  extend'lb  them,  ib,  *'  '    ^-   . 

whether  an  act,  which  was  to  continue  so 


long  as  Mr.  Worsiey  continued  governor  of  Barbadoes,  ceas-\ 
ed,  if  a  new  eommiission  was  granted  to   him  within  six 
months  after  the  king's  death,  L  23 1, 239. 

if  the  new  commission  be  granted  after  the 


expiration  of  the  six  months,  it  seems  that  the  act  is  deter- 
mined, I.  231. 

where  land  is  given  to  the  king  by  act  of 


parliament,  or  where  a-conveyance  by  a  statute  is  majle  good 
a^inst  a  particular  person,  all  other  men*s  rights  are  saved, 
without  any  proviso,  11.  9. 

are  perpetual,  unless  there  are  words  in  them 


to  determine  their  duration,  11.  95^ 
Administration^  right  of  granting,  belongs  to  the  archbishop  of 
Canterbury,  where  a  man  dies  intestate  in  the  plantations, 
havine  personal  estate  there,  and  personal  estate  in  Eng- 
land,  1.  28. 

if  granted  in  the  plantations,  that  administrator 

.will  be  accountable  to  the'  administrator  in  England,  but 
will  be  allowed  the  payment  of  just  debts,  if  paid  in  the  or- 
der the  law  allows,  ib. 

letters  of,  under  the  seal  of  the  prerogative 


€Ourt  of  Canterbury,  when  received  at  the  plantations  are  to 
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be  allowed  there,  and  the  authority  of  the  administratioD, 
grHutfd  in  the  plantations,  ceases  from  that  time,  I.  QQ, 

Administrator  in  the  plantations  ( See  titles  Administratum  and 

t    Intestate,) 

-  »  .,»—  will  not  be  allowed  the  payment  of  any  debts, 
without  specialty  in  the  colonies,  if  there  be  debts  of  a  su- 
perior nature  unsatisfied  in  England,  I.  28. 

if  there  be  debts  of  equal  nature  in  England  and 


/•' 


the  plantations,  he  may  discharge  which  he  pleases,  before  he 

be  sued  for  any  other  of  the  like  nature,  i^. 
Admiralty^  vessel  taken  by  a  non-commissioned  ship  is  a  per- 
quisite of,  II.  228. 
Admiraliy  courts  in  England  and  the  colonies, 

— —— their  jurisriiction  respecting  matters  relating  to  the 

colonies,  II.  188,  I92. 

— —  can 'only,  as  sucli,  try  pirates  by  the  civil  Jay,  II. 

2)1,202.  'y" 

-  their  power  is  the  6ame,vbut  an  appeal  lies,  from  the 

couiTS  in  the  colonies,  to  the  court  of  admiralty  in  England, 

11.208,211,2-7,228. 

in  acttj  in  which  the  terms  "  essoign,"  "  protection,*^ 


p" 


or  **  wager  of  law"  are  used,  with  reference  to  the  king's 
courts,  the  admiralty  is  excluded,  and  it  is  not  a  court  of 
record,  II.  212. 

may  tiiie  and  imprison  for  contempt  in^court,  but 


liot  for  any  thing  done  out  of  court,  II.  213. 

Ad'ooK'^ons  in  plantations  subject  to  the  laws  of  England,  where 
there  is  no  express  laws  of  the  plantation  concerning  the 
same,  I.  21,  23. 

'     in  rase  of  avoidance,  the  ordinary  of  the  plantation, 
according  to  the  btat.  28  Heiy.  YIIL  c.  11.  s.  5.  is  to  appoint 
a  minister  to  officiate  till  presentation  or  lapse,  I.  21,  24. 
—  and  he  may  collate  to  a  church  by  lapse,  I.  23. 

Algiers y  observations  ou  report  relating  to  the  trade  of  Minorca 
with,  II.  337. 

Aliens^  how  they  become  subjects,  II.  382  to  389. 

Alien  enemies  preserve  their  rights,  by  the  law  of  nations,  to 
property  in  the  public  funds  of  the  hostile  government,  not- 
withstanding the  war,  II.  355. 

American  acts  of  the  10th  of  February  1715, 171§,  and  the  l7th 
of  July  1740,  expired  with  the  war,  I.  224. 

■  ■       goods  taken   under  the,  American  act  of  6th 

Ann,  and  carried  to  ports  in  America,  chargeable  as  prize 
goods,  with  such  duties  as  would  be  left  in  England  if  the 
same  had  been  exported  after  an  importation,  II.  292. 

American  citizens,  whether  British  subjects  or  aliens,  II.  367 

.    to  485. 

Ancient  rights  restored  on  a  re-conquest  of  lands,  I.  lOp. 


INDEX.  61$ 

Appeal  in  leeal  proceedings  lies  to  the  king  in  council,  L  22a. 
■  lies  from  the  court  of  exchequer  to  the  governor  and 

council  of  the  plantation,  II.  175. 

and  from  the  governor  and  council,  to  the  king  in  coun- 


cil, II.  184,  22?. 
Assemblies^  general^  in  the  colonies,  king's  right  to  call  and  con- 
tinue, I.  189,  223. 

I under  adjournment  or  prorogation,  maybe 

prorogued  without  a  meeting,  I.  232. 

whether  entitled  to  the  privileges  of  English 


parliaments,  ih,  and  see  I.  263,  296. 

the  king's  prerogative  in  relation  to  them  is 


as  extensive  as  in  England,  ib. 

are  not  dissolved  by  the  publication  of  a 


commission,  determining  the  commission  of  the  governor  by 
whom  the  king's  writs  were  tested,  I.  244. 

-  but  are  dissolved  on  the  death  of  the  king. 


I.  248,  331. 

'■         contra^  p.  303  to  328 

——————  are  reflated  by  their  charters,  usages,  and 

,  the  common  law  of  England,  and  are  not  entitled  to  the 
same  privileges  as  the  house  of  commons  in  England,  I.  263, 
296. 

the  right  of  sending  representatives  to,  may 
be  altered,  I.  268, 272,  274* 

neglecting  to  meet  at  the  time  to  which  they 


were  adjourned,  are  not  dissolved,  I.  270. 

their  acts  are  good  till  repealed,  and  are  void 


only  from  notification  of  the  repeal,  I.  295. 

conviction  of  person  in  England  is  no  legal 


objection  to  his  sitting  in,  I.  298. 

absentees  from,  may  be  proceeded  against  in 


the  courts  of  justice,'  and  punished  by  fine  and  imprison- 
mentj  ib, 

have  no  power  to  impose  a  tax  upon  convicts 


from  England,  I.  347* 

acts  of,  of  the  same  effect  in  the  colonies^  as 


acts  of  parliament  in  England,  II.  l. 

cannot  alter  the  common  law  of  England, 


or  the  common  securities  of  the  kingdom,  or  affect  the 
king's  prerogative,  or  take  away  any  authority  vested  in  the 
governor  by  virtue  of  the  king's  commission,  11;  31. 

where  patentees  of  lands  have  not  planted 


them^  assemblies  have  passed  acts  for  the  resumption  of 
those  lands,  II.  44* 

■- ' —  acts,  unwarranted  by  the  charter,  void,  II.  62. 

act  ought  not  to  be  repealed  which  would 


injure  the  rights  of  purchasers  under  it,  after  a  long  acqui- 
cscencey  II.  139. 


'^ 
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Assents  royals  precedent,  as  efiectaal  as  subsequent  to,  a  session, 
.       1.315. 
Attorney-general^  informations  by,  observations  on,  and  act  re- 
specting) II.  180)  184. 

B. 

Bahafhasy  division  of  an  intestate  mulatto's  estate  in  the/I.  13 !• 
..  treasure  trove,  the  property  of  the  crown,  ib,      ^ 

— — — ^-  charter  of  these  islands  aoes  not  entitle  the  pro- 
prietors to  an  admiralty  jurisdiction,  11.  }Q7. 
*  BarbadoeSf  regulation  of  proceedings  in  the  court  of  commoa 
pleas  in,  I.  184. 

whether  the  commission  of  governor  ceased  by  the 
king^s  death,  I.  226 ;  and  see  title  Act. 

\- act  for  laying  a  duty  on*  wines  and  strong  liquorsy' 

^-imported  into  the  island,  objectionable,  II.  12.  -^~ — , ^^ 

■■  private  acts  for  docking  entails  objectionabre  for  pai^  X^^ 

ticular  grounds  in  each  act,  if.  SO.  '""^ 

■  act  of  17^2,  for  supporting  the  honor  and  dignity  of 

the  crown,  objectionable,  II.  22. 

act  relating  to  the  payment  of  bank  bills  objection- 


able,  as  variant  from  the  instructions  of  the  crown,  and  being 
insufficient  and  repugnant  to  the  laws  of  the  land,  the  rights 
of  the  Subject,  and  the  prerogative  of  the  crown,  II.  2*f 
to  38. 

■  act  prohibiting  the  carrying  away  white  servants, 

without  the  consent  of  the  owners,  under  a  penalty,  objec- 
tionable, II.  40. 

act  obliging  officers  to  han^  up  tables  of  fees  in  their 


offices  and  courts  proper,  but  pumshment,  without  trial,  for 
-•  the  omission,  unjust,  II.  48. 
■■?!  ■  act  to  empower  licentiate  lawyers  to  practise  as  bar* 

risters^  objectjopablai  II.  50.     ■■>  ■''^"  ■  -     -  —  — 

decree  of  the  court  of  chancery,  under  which  lands 


had  been  seized  for  non-payment  of  a  charity  rent,  which 
was  not  charged  on  the  grantor's  real  estate,  controvertible, 
II.  149. 

■  act  to  bar  entail  in  lands  there  proper ;  as  by  the       \ 

laws  of  that  plantation,  a  deed  registered  tnere  will  be  as         \ 
effectual  a  bar  as  an  act  of  assembly,  II.  171»  I72»  ^nd  173«  . 
approbation  of  acts  passed  m  1702,  II.*191* 


-  observations  on  acts  in  17OI,  II.  197* 


Bermuda  islands^  report  on  the  acts  of  assemblies  in  1^90^  1» 
3,  4,  8,  and  i;oi,  II.  69  to  86. 

-  act  a£Pecting  the  importation  of  British  goods, 

objectionable,  II.  86. 

observations  on  judicial  proceedings  there. 


II.  142  to  149. 
Bonds  from  the  governor  of  a  proprietary  goremmentt  for  ol^ 


INDEX.  51S 

•enring  the  acts  of  trade,  should  be  to  the  king,  his  heirs, 
and  successors,  I.  259* 

C. 

Cunada^  Upper^  crimes  committed  in,  triable  in  the  courts  of 

justice  there,  I.  204. 
Canary  Islands  not  esteemed  part  of  Europe,  and  wines  may 
\  be  carried  directly  from  thence  to  the  plantations,  II.  2^^, 
Cavterlmry^  archbUhcp  of,  his  prerogative  power  concerning  wills 

and  administrations,  I.  28.     See  title  Administration.  - 
Carolina^  constitutions  of,  L  2/6,  et  seq. 
■  observations  against  duty  of  10  per  cent,  on  British 

goods,  XL  292. 

>,  Souths  funds  arising  from  taxes  in,  disposable  only 


f 


by  the  same  authority  which  raised  them,  I.  300. 

therefore  a  grant  by  the  assembly  alone,  of  part 


of  the  funds  for  supporting  the  rights  and  liberties  of  Great 
Britain  and  America,  and  the  consequent  payment,  illegal, 
1.301. 

acts  for  regelating  courts  of  justice  in,  illegal,  as  \ 


passed  by  an  usurped  authority,  I.  354. 

and  the  act  relating  to  the  biennial  and  other  as- 


semblies, and  regulating  elections  of  members,  considered 
derogatory  of  the  authority  of  the  crown,  I.  356. 

act  for  the  government  of  Charlestown  objection- 


able, as  Establishing  an  oligarchy,  and  being  against  the  in« 
clinations  of  the  majority  of  the  inhabitants,  II.  53. 

act  paired  in  1/46,  relative  to  coins,  objectiona- 


ble, II.  89. 

-  observations  on  the  act  passed  in  1747>  empower- 


ing  two  justices  and  three  freeholders,  or  a  minority  of  them, 
to  determineMn  actions  of  debt,  where  the  matter  in  disputa 
did  not  exceed  20/.  II.  I60. 

observations  on  their  acts  for  the  regulation  of 


the  Indian  trade,  IL  300. 

-,  Northy  acts  not  ratified  by  the  palatine  or  his  .deputy, 
and  three  of  the  lords  proprietors  and  their  deputies,  in  the 
same  session  of  parliament,  not  binding  on  the  crown  or 
people,  II.  11. 

acts  concerning  attomies  from  foreign  parts,  and 


for  giving  priority  to  country  debts,  void,so'far  as  it  postpones 
the  execution  or  judgment  for  foreign  debts,  as  being  un- 
warranted by  the  charter,  II.  62. 
i    Ceded  countries,  inhabitants  of,  being  French  and  Spaniards, 
not  to  be  considered  as  aliens  after  the  peace  of  1^63,  II. 

364.     ^ 

Cession,  effect  of,  with  regard  to  the  sovereignty  of  the  ceded 

place,  II.  485,  to  the  end. 
Chancery,  by  the  practice  of,  defendant  after  process  of  con- 
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/    tempt  has  extended  to  asecjuestrationy  appearing  and  paying 

costs  of  the  contempt  may  set  aside  the  seqaestrati'^n,  IL  l64. 

CAanctry  may  issue  writs  prohibiting  subjects   from  going 

abroad,  II.  247- 
Circuit  courts  can  be  established  only  by  the  legislature  of  the 

colony,  or  the  parliament  of  Great  Britain,  II.  138.; 
Coin.     (See  title  Counterfeiting,) 

■  foreign,  value  of^  established  by  proclamation,  and  the 
tender  thereof,  according  to  that  value,  is  ajegal  tender  j 
and  proprietary  governments,  making  laws  to  give --such 
coins  a  currency  b<\vond  the  proclamation,  are  guilty  of  m 
misdemeanor,  IL  322.  ~- 

Colonies.     (See  the  several  titles  in  the  index). 
Commission,  governor^  determination  of,  cannot  operate  to  di»« 
solve  a  general  assembly,  I.  244  to  25Q. 

'•  ceases  by  the  death  of  the  king,  I.  247- 

■  cannot  empower  the  passing  an  act  re-> 

pugnaut  to  the  laws  of  England,  II.  29. 

its  authority  cannot  be  affected  by  an  act 


f 


of  assembly,  1^  Si. 
Commissions  of  oyer  and  terminer y  for  trial  of  offences,  cannot 
be  jjranted  iu  the  colonies  under  the  stat.  33  Henry  VIII. 
c.  23.  II.  153. 

but  they  may  issue  in  Eng- 


land for   the  trial  of  offences  committed  in   colonies,  m 
which  there  are  no  settled  courts  of  justice,  II.  154,  220* 

and  under  the  stat.  1 1  and  12 


William  III.  c.  7.  II.  204,  2iy. 
^mmon  law  of  England j  and  statutes  in  affirmance' of  it,  passed 
antecedent  to  tlxe  settling  of  a  colony^  are  in  force  therei 
unless  there  is  any  act  to  the  contrary,  I.  295.  II.  2i  2. 

■  ■■         but  statutes  made  since  the  settling 

are  not  in  force,  unless  the  coloniea  be  particularly  named, 
I.  220.  IL  ^2. 

—  cannot  be  altered  by  acts  of  assem- 


blies, II.  3]. 
Connecticuty  construction  of  the  charter  of,  as  to  the  power  of 

making  laws,  I.  3  i3. 
Conquered  partsy  kinc  may,  under  the  great  seal,  tax  and 

make  laws  to  hind,  I.  1  *  I,  22^. 
Conquest  by  the  enemy  snspeuds  private  property,  and  on  a 

re-conquest  the  ancient  rights  revive,  and  are  restored  jarc 

poatUnnniiy  I.  108. 
— ~  binds  inhabitants  to  allegiance  by  the  law  of  nations, 

IL  360. 
CcnvictSy  tax  imposed  by  the  assejmbly  of  a  colony  upon,  ille- 
gal, L  347. 
ConviJion  \t\  England   no  le^j'l  objection  to  a  person's  sitting 

as  u  repre^enUuvb  iu  a  geueiai  ab^embly,  L  2^7* 
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Corporation  cannot  purebase  lands  [which  shall  enare  to  tfaein« 
selves  unless  by  license,  L  112. 

■  establishment  of«  for  insuring  ships,  observations 

on,  n.  30B  to  320. 
\^  Conspiracy  to  entice  subjects  into  a  fordgn  service  is  a  misde-' 
meanor,  and  punishable  by  fine  and  imprisonment,  11.^57. 

Comterfidting  coin  is  only  a  misdemeanor  in  the  colonies,  un- 
less their  charters  make  it  a  great  offence^  I.  198. 

Crovm»    See  title  Kif^* 

Customs f  officers  of  should  seize  prohibited  goods,  and  goods 
for  which  the  duties  have  not  been  paid,  IL  273. 
■  ^  cannot  be  concerned  in  trade  and  shipping,  II.  30^. 

y  ^  Dtnixen  may  be  master  of  a  ship  trading  to  the  f^antations^ 
11.962.      ^^^-^ ^ ^ — - 

\  '  E. 

East  India  company,  laws  against  British  subjects  engaging  in 

foreign,  II.  258. 
'  I  I  licence  given  them  to  trade,  with  a  prohibit 

tion  to  others,  good  in  law,  II.  287. 
Ecclesiastical  authority  abroad,  the  king^§,  1. 1. 
Escheats  on  the  death  of  the  tenant,  without  heirs,  cannot  be 

granted  before  they  happen,  otherwise  than  by  grant -or 

alienation  of  the  seignory,  I.  122. 
— — — ,  on  attainder  of  treason,  belong  to  the  crown,  sa  a 

prerogative  royal. — Quare,  if  grantaWe  before  they  happen ?• 

\_       European  goods,  landing  of  at  Venice,  and  carrying  ihem  from 

"Z  thence  to  Grnnea,' subjects  ship  and  goodsto  fon<»tui%  4hi« 

'  der  the  stat.  15  Car.  II.  h  265*   ^  « 

Evidence  of  a  slave  against  one  who  is  or  has  been  a  dave,  is 

good  proof,  and  an  act  was  passed  in- Jamaica  t»  prevent 

such^idence  against  a  free  negro,  II.  186.  -      ' :  * 

Exchequer,  court  of,  king  by  his  preTogatrre  may  erect  4n4he 

plantations,  witn  the  same  powers  as  the  court  of  exchequer 

m  England,  IL  27O.  ' -  ^ 

I  '■ '  ■  decree  of,  may  be  appealed  from,  to  the  go- 
vernor and  council  of  the  plahtatioiiy  II.  VjO* ' 

F. 

Fees,  acts  of  Bar^does,  obliging  officers  to  hang  up,  in  their 
offices  and  courts,  tables  of,  proper,  but  punishment,  wHhout 
trial,  for  the  omission,  nnjust,  ll.  47*  .       .    .-^ 

..  Felo  de  se,  grant  of  felons*  goods  does  not  extend  to,  1. 154* 

Felons*  gooQS>  what  passes  by  grant  of^  and  what  not,  l^'iSAi 

TOL.  II.  MM 
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Tines  and  recoDeries^  in  England,  of  lands  in  plantations,  can^ 
not  bar  the  entml  of  such  lands,  unless  the  laws  of  the  plant- 
ation have  provided  they  shall  have  that  effect,  1I«  174. 

Fish,  rqyalp  may  be  claimed  by  prescription,  1. 13 1. 

Fishing  admirals  in  NewfoundUand,  their  authoritj  nnder  10 
and  11  William  III.  II.  236. 

Fishery,  observations  on  the  charter  establishing,  II.  229* 

FarfeUurtf  if  a  province  has  incurred,  no  advantage  can  be 
taken  thereof  but  by  scire  Jadas,  to  repeal  the  charter,  or 
by  inquisition  finding  such  forfeiture,  I.  108. 

■  but  it  seems  the  king  may  appoint  another  governor 

without  inqubition,  and  his  authority  will  be  legal,  f.  30. 

what  passes  by  the  word  forfeiture  in  a  grant. 


L  154. 

effect   of  pardoOf  with   reference  to  forfeitures. 


L  155. 

distribution  of,  under  the  acts  of  trade,  II.  281. 


Freehoiders  disobeying  the  precept  of  judges,  punishable  in  a 
summary  way  by  rule  of  court,  by  fine  and  imprisonment, 
II.  158. 

G. 

GmrgiOf  surrender  of  the  charter  for  establishing  the  coloay, 

I«  187  9  and  see  title  Surrender. 
'I  observation  on  act  of,  respecting  trade  with  Indians, 

n.  208. 

QibraHaWy  establishment  of  civil  juHsdiction  in,  I,  16^. 
G09emors  cfpbmtaHonsetnpoyffeTtd  to  appoint  naval  officers,  to 

receive  tiie  particulars  of  ships  arriving  at  the  plantation, 

hi6s. 

■  ■      ■       "  — ■  their  commissions    continue   for    six 

months  after  the  king's  death,  I.  226,  30f ,  317. 

cannot  vote  as  counsellors  in  the  pass- 


ing of  bills,  when  the  council  sits  in  a  legislative  ciqpacity, 
1*231. 

empowered  to  exercise  the  king's  pre- 


rogative, I.  23S,  304« 

by  virtue  of  their  commission  ibay  dis- 


possess the  acting  government,  and  assume  the  government, 
until  the  arrival  of  another  governor,  1. 237« 

should  use  the  great  seal  of  the  colony, 


in  granting  offices  by  virtue  of  their  commissions ;  but  a 
grant  under  the  governor's  seal  may  be  valid,  if  usage  dis- 
pense with  the  use  of  the  great  seal,  I.  241,  242. 
■■■    "    ■  ■  "  ■     may  prorogpie  assemblies,  1. 242* 

may  meet,  adjourn,  and  legally  act 


with  assemblies  chosen  by  virtue  of  the  king's  writs,  tested 
hy  a  former  governor,  L  245  to  258. 


J 


Index.  sij 

Uovemon  qfplantationst  their  commistions  cease  by  the  death 
of  the  king,  I.  24<7. 

•  m  by  their  death  or  removal,  their  com- 

mission does  not  determine ;  but  the  lieutenant-governor,  or 
president  of  the  council,  may  exercise  the  powers  of  it,  !• 
250,  307,  336. 

determination  of  their  patent  does  not 


determine  the  office  of  any  person  holding  also  by  patent, 
nor  any  office  held  by  the  seal  of  the  province,  fi. 

cannot  legally  issue  writs  for  chasing 


new  representatives,  without  dissolving  the  assembly,  I.  270 

stand  in  the  same  relation  to  the  other 


.  ■* 


branches  of  the  legislature,  as  the  king  to  the  other  branches 
of  the  parliament,  I.  307. 

should  transmit^  in  due  time,  laws  for 


the  king's  approbation,  I.  S6l* 

cannot  (by  virtue  of  their  commissions) 


empower  the  passing  an  act  contrary  to  law,  11.  29. 

if  they  have  authority  by  their  commis- 


sions  and  instructions  to  erect  courts,  they  may  grant  a  com* 
mission  of  oyer  and  terminer  for  trial  of  offences,  li.  154. 

clause,  empowering  them  as  chancellors. 


to  issue  commissions  for  the  care  and  custody  of  the  persons 
and  estates  of  ideots  and  lunatics,  II.  l6(}. 

by  virtue  of  a  general  power  of  erecting 


courts  of  justice,  they  may  appoint  a  chief  baron  of  a  court 
of  exchequer,  II.  170. 
Grants  King's,  1. 143. 

■  of  the  office  of  auditor-general  of  the  revenue  of 

a  colony,  good  in  law,  and  may  be  exercised  by  a  sufficient 
deputy,  I.  143. 

of  felons'  goods,  what  passes  by,  I.  153. 


■  ■  what  passes  by  the  word  '*  forfeiture,"  I.  154* 

— — — —  the  circumstance  of  their  having  been  warrants 
for  making  grants,  many  years  before  the  grants  issued,  is 
not  sufficient  to  support  grants,  otherwise  irregular  and  void, 
I.  158. 

where  grantees  possess  a  greater  quantity  than 


they  should  hold  by  the  words  of  the  grant,  they  are  liable  to 
aresurvey,  and  the  remedy  is  by  information,  in  the  name  of 
the  attorney-general  of  the  province,  in  a  court  of  equity 
there,  to  have  the  real  quantity  set  out,  and  the  excess  pared 
off  for  the  crown,  I.  159. 

where  grants  are  voidable,  the  remedy  is*  by 


an  information  of  intrusion,  in  the  proper  courts  of  the  pro- 
vince ;  and  in  case  of  error  there,  by  appeal  to  the  king  in 
council,  1. 160. 

ir  m2 


32»  INDEX. 

A         GranU  KingU,  of  two  baronies  in  Carolina^  *^  fuarum  smgutm 
I  tontintat  12,000  acras  itrnt!^  ▼oi^  for  uncertainty^  L  l6l. 

/  ■   *.  I        ^     -  by  the  crown,  of  the  office  of  registrsur  of  a 

.^^^  pi^ovince,  valid,  1.  l63. 

j   /    — — -_—  of  offices,  should  be  under  the  great  seal  of  the 
^  colony,  1.241. 

OreenJandJUkerVf  act  for  encouraging,  does  not  extend  to  New« 

fonndland,  11.  233. 
■■  difference  between  this  and  the  Muscovy  com- 

\        pany,  II.  245. 
\Gi1adaioupe9  considered  as  a  plantation  belonging  to  the  crown 

\  by  conquest,  11.  357  ^^  36l,  '-'- —  .^  _ _. 

Guitiisey  and  Jersey,  no  writ  of  extent  out  of  the  court  of  ex- 
chequer, nor  any  process  from  the  court  of  king's  bench, 
can  be  executed  in,  L  58. 

remedy  for  crown  debts,  is  by  proceeding  in 


v« 


the  courts  there,  t6. 
>  I  ■    I  ■■  are  governed  by  laws  of  their  own,  subject 

to  the  king's  orders  in  council^  w* 

H. 

Hempy  of  the  growth  of  Russia,  may  be  imported  in  English 
bottoms  from  the  Netherlands,  II.  272. 

I.  J. 

Jamaica^  original  constitution,  and  commissions  of  the  different 
governors  of,  on  its  conquest  from  the  crown  of  Spam,  and 
acts  passed  by  the  governor  and  council,  and  by  the  assembly 
of  freeholders,  and  their  validity  and  continuance,  L  20d,e#«7« 
■  '  whether  to  be  considered  as  a  colony  of  English  sub- 
jects, or  as  a  conquered  country,  L  223. 

whether  the  governor  of,  has  a  right  to  issue  writs  fbr 


electing  members  on  a  vacancy,  without  waiting  for  a  mes- 
sage from  the  assembly,  1.296.  II.  2. 

-  the  <'  act  to  provide  an  additional  subsistence  for  her 


9m 


majesty's^officers  and  soldiers,  and  for  other  use^,"  objection- 
able, as  intrenching  on  the  queen's  prerogative,  L  3&, 
'  '  the  ••  act  for  granting  a  revenue  to  his  majesty,  his 
heirs,  and  successors,  for  the  support  of  the  governor  of  this 
island,  and  for  revising  and  perpetuating  the  acts  and  laws 
thereof,'*  objectionable,  from  its  non-conformity  to  the  in- 
tlructions,  II.  4. 

act  of  foreclosure,  passed  by  the  assembly,  not  ob- 


jected to,  as  doing  no  more  than  a  court  of  equity. would  do, 
out  the  interference  of  the  legislature,  in  private  matters, 
generally  objectionable,  II.  8. 


r  \ 
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Jamaica^  similar  act^  approved  under  particular  circumstances, 

11.41. 
-_ —  revenue  acts,  observations  on,  II.  56,  94, 128.      ^■** 

■  objections  to  an  act,  making  all  their  laws  and  acta 
perpetual,  II.  59. 

■  "  act  for  regulating  fees,"  objectionable  in  part,  from 


its  unreasonableness,  II.  60« 

-  observations  on,  and  objections  to  the  acts  of  assembly 


passed  in  1757f  respecting  the  judges  of  the  supreme  court  of 
legislature,  the  election  of  members  of  the  assembly,  the 
<)uieting  possessions,  and  establishing  reputed  boundaries, 
the  appointing  comiuissioners  of  nisi  prius^  and  enl^irgine  the 
jurisdiction  of  justices  of  peace  in  matters  of  debt,  anq  the 
establishing  the  credit  of  the  island,  IL  102* 

f.""  objections  to  a  clause  in  an  act  of  assembly,  by  which, 
vessels  liaving' blacks  on  board,  amounting  in  number  to 
above  one-fourth  of  the  hands,  were  to  be  forfeited,  aud 
estates  of  non-resident,  were  tax^  higher  than  those  of  resi- 
dent, proprietors,  IL  130. 

-  objection  to  the  acts  relative  to  the  removal  of  the 


seat  of  government  to  Kingston,  and  an  act  to  enlarge  the 
jurisdiction  of  the  inferior  court  of  common  pleas,  II.  134* 
•^  king  may  open  ports  of  entry  and  clearance  in  different 


parts,  and  direct  officers  to  attend  foir  the  business  of  such 
ports,  II.  137. 

circuit  courts,  could  not  be  established  but  by  the  act 


of  the  legislature  of  the  island,  or  the  parliament  of  Great 
Britain,  U.  138. 

-  commissioners  ofnitipriu*  not  empowered,  under  the 


act  passed  in  1751,  to  hold  a  court  of  tdsi  prius  without  a 
commissioYi  from  his  majesty,  II.  156. 

and  a  commissioner  so  holding  a  court,  is  liable  to  be 


prosecuted,  by  information,  for  a  misdemeanor,  ib, 

Jdeots  and  Lunatic^  form  of  clause,  giving  the  governors  of 
plantations,  as  chancellors,  power  to  issue  commissions 
agreeably  to  the  usage  and  practice  of  England,  II.  166. 

■  the  chancellor,  under  the  king's  warrant,  has  only 
powers  of  admmistration  and  management,  and  all  questions 
(except  between  the  lunatic  and  his  committee)  must  be  de* 
cided  by  a  bill  or  action,  II.  169. 

Importation^  19  accounted  ^om  the  time  of  the  ships'  coming 
withiji  the  limits  of  the  port,  jvith  intent  to  land  its  cargo 

.  there,  II.  280.-        '  ' 

Indictment  J  injury  to  trade  punishable  by,  IL  251. 

Informationsy  by  attornies  general,  act  respecting,  and  observa- 
tions on,  II.  180,  184. 

———lie  for  injuries  to  trade,  II.  25L 

Insurance  qfihipt^  proposed  charter  to  a  corporate  body  for,  ob« 
/KTvations  0D9  IL  308  to  320. 
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\  Jntestaie^Sf  personal  estate  in  England,  and  in  the  plantations, 
habillty  and  application  of,  I.  28. 

■     -  mulatto,  in  the  Bahamas,  dying  intestate,  without  re« 
latioiis,  one  moiety  of  his  estates  goes  to  the  crown,  the  other 
to  his  wife,  I.  131. 
S('e  titles  Administration  and  Administrator^ 
Judges^  empowered  to  issue  their  precept  to  freeholders,  where  a 
justice  of  the  peace  has  resigned,  and  freeholders  disobeying, 
may  be  punished  in  a  summary  way,  by  rule  of  court,  wiUi 
fine  and  imprisonment,  II.  158. 
>  commission  of,  not  revocable  without  misbehaviour, 

U.  178. 
V  Jus  Postlinnniif  after  a  war,  reverts  to  creditors,  relative  to  debts 
'.  contracted  before  the  war,  II.  349. 
Justices  qf  peace  are  to  act  according  to  the  laws  of  England, 

ir.  234,  235. 
u  and  offences  against  them  are  punishable  by 

fine  and  imprisonment,  II.  234. 

their  power  is  restrained  to  criminal  matterS| 


/ 


mentioned  in  their  commission,  II,  235, 238. 

Kif^,  his  ecclesiastical  authority  abroad,  1. 1, 
-        hi^  prerogative  cannot  be  lessened  or  taken  away,  by 
general  words,  but  only  by  express  terms,  I.  18,  113,  118. 

his  civil  authority  abroad,  1. 29. 

where  a  governor  has  committed  a  forfeiture,  the  king 
may,  though  it  has  not  been  found  by  inquisition,  constitute 
another  govenior,  and*his  authority  will  be  legal,  I.  30. 
—  upon  an  extraordinary  exigency,  he  may  resume  the 
government  of  any  province,  or  colony,  and  constitute  a  civ^l 
and  military  governor  thereof,  I.  31. 

but  such  governor  cannot  alter  any  of  the  rules  of  pro- 
perty, or  memods  of  proceeding  in  civil  causes,  ib,  - 

he  may  receive  a  surrender  of  the  powers  wherewith  the 
proprietor  and  governor  of  a  province  is  invested  by  grfint  from 
the  crown,  I,  32,  34,  38* 

his  authority  over  Guernsey  and  Jersey,  1. 57^ 

his  right  to  grant  ceded  lands,  !•  77*  "^^ 
-^  his  right  to  a  moiety  of  an  intestate  mulatto'9  estate,  y 
and  to  treasure  trovje  iq  the  Bahamas,  I.  131. 


—  no  prescription  against,  where  a  colony  h^s  been  gained 
within  time  of  memory,  I.  131. 

—  his  power  of  taxatioq,  I.  140« 
may,  under  tlic  great  seal,  direct  duties  to  be  levied  for 


goods  exported  from  conquered  parts,  I.  141. 

—  may,  by  virtue  of  his  prerogative,  make  laws  that  will  bind 

places  obtained  by  conquest,  ib. 

may  take  off  unappropriated4duties,  I.  142. 

his  grants,  1. 143 ;  and  see  title  Grants, 


\ 
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Kingi  hh  po«ror  to  resume  granted  ladds,  where  the  conditiont 
of  the  grant  have  not  been  fulfilled,  I.  150. 

his  remedy,  where  grantees  hold  more  land  than  the  words 
of  the  grant  warranty  and  where  the  grants  are  voidable,  I« 

159,  160- 

—  may,  by  virtoe  of  his  prerogative,  establish  courts  of 

equity  in  the  plantations,  I.  183. 

and  courts  of  exchequer,  U.  170* 

and  criminal  courts  by  commission  under  the  great  seal, ' 
but  not  otherwise,  IJ.  239  ^^  241.    ' 

should,  after  a  surrender  by  trustees,  of  a  charter  for 
establishing  a  colony,  issue  a  proclamation  under  the  great 
seal,  in  order  to  authorize  officers  to  continue  in  the  exercise 
of  their  offices,  until  a  new  government  is  established,  L  187« 

has  always  exercised  the  right  of  calling  and  continuing 


z' 


assemblies  in  the  colonies,  when,  and  as  long  as  it  was  nece**   . 
sary  for  the  public  service,  I.  189« 

whether  his  prerogative  under  the  stat.  21  James  Led,  / 
concerning  monopolies  to  £rant  patents  to  first  inventors^ 
extends  to  the  plantations,  doubtful,  I.  203. 

may,  under  the  ereat  seal,  give  powers  to  governors  for 
doing  all  acts  whi<£  belong  to  him  by  his  prerogative,  !• 
222,223*. 

in  legal  proceedings,  an  appeal  lies  to  the  king  in  council, 
I.  222. 

effect  of  his  death  upon  his  patents  and  commissions,^  L[^226. 
And  see  titles  Patents  and  Governors. 

his  prerogative,  in  relation  to  geneial  assemblies,  I.  232 
and  256. 

his  prerogative  in  the  West  Indies  is  that  power,  which, 
by  the  comnM>n  law,  he  could  rightfully  exercise  in  England, 
I.  232. 

— —  his  power  of  summoning  and  prorc^ing  parliament^  L23S. 
-  by  his  death  his  commissions  cease,  and  general  asiem- 
blies  are  dissolved,  I.  247,  ^48,  230. 

but  as  to  the  dissolution  of  assemblies,  see^x^n^m,  L  30fi 
to  328. 

and  acts  done  under  commissions  after  his  death',  but 
before  notice  of  it,  are  good,  I.  313* 

inay*  ^y  instructions  to  his  governor,  alter  the  right  of  re- 
•  presentation,  where  it  was  founded  on  instructions,  if  there 
have  been  no  act  of  assembly  approved  by  him  to  the  <!on« 
trary,  I.  26*8,  272,  274. 
— — —  as  a  province  increases,  he  may  erect  towns  and  counties, 
and  give  them  the  privilege  of  chusing  representatives,  1. 294. 
— •  his  name  in  acts  of  assembly  unnecessary,  I.  3l6. 
—  his  writ  of  summons  is  necessary  for  the  convention  of  an 
assembly,  I.  337. 


/ 
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Kingp  taxes  should  begranted  to  the  king,  his  heir8>  and  succes- 

sors,  II..  12*  .  ' 

bonds  to  the  king,  have  the  effect  of  judgments,  II.  i4. 
his  prerogative  cannot  be  affected  by  any  act  of  assembly, 

11.31.       -.  - 

ought  not  (on  account  of  the  final  appeal)  to  interfere  in 

a  case  between  party  and  party^  IL  l65. 

cannot,  by  law,  direct  the  reheariug  of  a  cause,  IL  17 1»  ^ 

may  allow  an  appQp.1  in  cases  of  any  value,  ib,  > 

may  grant  a  nolle  prosequi^  in  prosecutions  for  cluties 

charged  by  an  act  of  assembly,  II.  178. 

-—  cannot  by  his  letters  patent  make  boncls  assignablCf  or 

make  things  personal  descend  to  the  heir,  II.  230.  . 

—  where  commissioners  are  appointed  for  the  trial  of  ca{>ital 

offences,  he  may  instruct  the  governor  to  carry  their  sentence 

into  execution,  II.  242. 

'^ —  cannot  enforce   regulations  contrary  to  act  of  parlia^  ; 

ment,  II.  244.  ".        ^~^' 

-  may  prohibit  his  subjects  from  going  out  of  the  realm 
without  licence,  II.  246. 

and  may  command  their  return,  II.  253,  254,  255.  • 
may,  on  special  occasions,  and  for  state  reasons,  restQiin 

particular  subjects  from  an  uncontrouUhleliberty  of  trading, 

11.  248  to  254. 

-  .may  make  laws  in  plantations^  inhabited  by  his  subjects^ 
with  his  permission,  II.  287. 

cannot,  by  treaty,  make  his  subjects  liable  to  other  punish* 
ments,  than  they  are  subject  to  by  the  laws  of  the  oountryt 
IL  337. 

L. 

tdvws  of  nations,  IL  323. 

Laws,  passed  afler  the  sale  of  a  province^  but  before  notice  of 
such  sale,  are  valid,  but  not  after  notice,  L  238  and  313. 
'.  Legislature  should  not  interfere  in  matters  of  private  right  with- 
out the  greatest  necessity,  but  should  leave  them  to  the  legal 
^course  of  justice,  1 1.  8,  10. 
"Ucentiqte  laxvyerSy  objections  to,  II.  50. 
'  Idcutenani^-govemorf  may  be  indicted,  and  tried  in  the  king*s 
bench,  under  the  act  for  punisliing  governors  of  plantationSt 
for  offences  committed  in  the  plantations,  L  260.  II.  362. 
— ^ — ■  whether  subject  to  the  penalty  under  the 

7th  and  8th  Wil,  III.  for  regulating  abuses  in  the  plantation 
trade,  quere  f  ib, 
Xo^ooflf,  carriage  of,  from  Honduras  to  Venice,  II.  265. 
*  London,  bishop  of,  is  diocesan  of  the  colonies,  1.  5, 
Lunatics :  see  title  Jdeots. 


^ 


ii^Mie.  i» 
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Man,  Isk  of,  cii§l6ih-hbVur^  olftcerd  camnot,  by  virtoe  of  th«it 
office,  timk^  Beizui'es  in ;  Imt  under  th^  Jth.  Ueo;  1.  ^tt'f  ^tuAj, 
as  cottim'oii  persbiis,  ihiafte  seiztlres  for  il!i!i'p6l:tatiNlii8  tkere 
contrary  to  that  act,  I.  2103. 
^Manufmctures,  what  machines  or  tools  viaeA  in,  ate  profaibtted 
from  exportation,'  II.  262. 

Marshal  is  the  proper  officer  ih  the  cokihfies,  to  whom  warrdAts 
should  be  directed,  II.  15. 

Martial  law;  pfoclafnation  of,  does  fiot  suspend  th^exeeiltTon  of 

'^  f  thelegfelfltive  authority,  tibr  h  the  ofifiriary  course  of  hwr  and 
jjustiqe  suspended  any  farther  than  is  necedsary  to  answer 

•  fl  the  military  service  of  the  public,  arid  the  exigencies  of  the 
'  province,  I,  267* 

Maryland  bill,  observations  on  the  clauses  id,  and  objections  to^ 
1.262.  . 

^*  ■  *  "  act  for  the  establishmetat  of  religious  wot^bip^  ac- 
cording to  the  church  of  England,''  Valid,  notwithstanding 
the  king's  death;  and  sheriffs  might  ^xlecute  fbr  the  40lbs.  of 
tobacco,  established  by  that  act,  *for  tike  Hiaintenance  of 
ministers,  I.  303  to  328  ;  contra^  32B  to  343. 

■  act  of  recognition  of  queeti  Antte,  by  thfe  asscmWy  ♦f^ 

deemed  improper,  I.  343. 

suspending  act  in  force  for  eighteen  months^  Mr  until 


the  queen  should  declare  her  pleasure,  but  ccmid  tfot  be^o»tt*- 

tinned  longer,  I.  362. 
MassackusetVs  Bay^  establishnCicnt  of  a  cdutt  of  equity  m^  L 182. 

■  ■>■   ,  constructiou  of  their  <?harffer,  astotiie  tkne 

allowed  to  the  king  for  the  approval  or  repeal  of  tberr^sctS) 

1.349. 
Merchants  abroad,  refusing  offices  necessary  to  Stippoft  the 

society,  are  debarred  of  all  privileges,  and  of  the  protection 

of  the  consul,  11.  294. 
Minorca,  with  Algiers,  observations  on  the  report  rerating  to  the 

trade  of,  II.  33/. 
Monopolies^  doubtful  whether  stat,  21  Jac.  I.  c.  S.  concreming, 

extends  to  the  plantations,  I.  203.  II.  286. 

■     ■  action  will  not  lie  upon  that  statute  for  seizing  goods 

of  the  African  company,  II.  285,  286. 
Murder  persons  ^ilty  of,  in  the  colonies,  may  be  tried*  under 

a  commission  issued  into  anj  cdunty  in  England,  I.  199. 

N. 

Naturalization  act  of,  by  the  assembly  of  a  province,  effect  of, 

,    1.343.  ; 

"        ■■   '    "■■  ■  such  an  acf  deemed  proper^  I.  344. 
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Naturalization,  without  licence^  will  dot  discharge  $,  natur^l-boni 

subject  from  his  allegiance^  II.  363* 
Naval  itoreiy  importatiou  of,  from  foreign  parts,  by  merchants, 

for  the  uee  of  the  navy,  prohibited  by  stat.  )4  Ch.  IL  for 

preventing  frauds,  and  regulating  abuses  in  the  customs,  but 

such  stores  may  be  imported  in  king's  ships,  for  the  service 

of  the  navy,  II.  270. 

■     carriage  of,  by  a  nation  in  alliance  with  another,  te 

the  enemy  of  tne  latter,  is  against  the  laws  of  natiooiy 

11.334. 
Navigation,  act  o/l  liberty  to  aliens  to  trade  is  against,  II.  20S.  1 
■■  privileges  of  trade  proposed  to  be  gcanted  to 

the  Spaniards,  against,  II.  264. 
Trading  of  Spanish  ships  to  the  British  islands,  is  against,  II. 

269,  277. 
Neutral  sh^:  see  Trade, 
Neutrality f  treaty  of,  with  France:  see  Trade, 
Nenfbundkmd,  act  for  encouraging  the  Greenland  fishery^  does 

not  extend  to,  II.  232. 

Ml  trade,  by  10  and  11  Wm.  III.  is  a  free  trade,  and 

not  taxable  for  buildifig  a  prison,  II.  233* 
II  powers  of  justices  of  peace  there,  ib, 

objections  to  articles  between  Great  Britain  and 


France  respecting  the  trade,  as  contrary  to  10  and  11  Wm.  III. 
11.243, 

New  Jersey^  construction  of  the  king's  commission,  and  in- 
structions to  the  governors  of,  witn  respect  to  his  power  of 
pardon,  and  suspending  process^  or  stopping  proceedings  in 
cases  of  high  treason  or  murder,  I.  I89. 

■■■  recommendation  of  the  '*  act  for  ascertaining  the 

places  of  the  sitting  of  the  representatives  to  meet  in  general 
assembly,*'  IL  II9, 

-  objection  to  the  acts  for  shortening  lawsuits,  en- 


forcing the  observance  of  the  ordinance  for  establishing  fees, 
and  for  acknowledging  and  recording  deeds,  II.  120. 

•  objections  to  a  naturalization  bill,  and  other  acts 


passed  in  1748,  for  punishing  counterfeiters  of  coin  and  bills 
of  credit,  for  staying  actions  against  rioters,  for  the  suppressing 
of  riots,  and  for  the  pardoning  of  rioters,  II.  121. 

New  York,  king's  right  to  call  assemblies  in,  I.  188. 

— — —  act,  declaring  the  illegality  of  the  proceedings  against 
Bayard  and  Hutchins,  objected  to,  as  not  conformable  with 
the  queen's  order  in  council,  I.  352. 

observations  on,  and  objections  to  the  act  of  1727# 


for  preventing  prosecution  by  information,  II.  180,  184. 
Nolle  prosequi^   may  be   granted   on  prosecutions  for  duties, 

charged  by  an  act  of  assembly,  II.  179. 
JNova  Scolia,  governor  and  council  of,  have  not  alone  a  power  tf 

enact  laws,  1.261. 
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ffcfoa  ScotiOf  unti}  there  be  an  assembly,  tbe  goverament  of  the 
colony  nmst  be  pursuant  to  the  king's  commission^  ib, 

P. 

PardoUt  effect  of,  with  reference  to  forfeitures,  L 155.  II.  226. 
ParUammtf  king's  power  of  summoning  and  proroguing,  and 

customs  of,  in  that  respect,  L  233. 
Patenu  for  new  inventions,  whether  prerogative  of  granting  ex« 
tends  to  tbe  plantations,  doubtful,  L203. 

■at  common  Law,  determine  by  the  deathof  the  king,  1,226* 
bat  by  stat  7  and  8  W.  III.  c.  27>  and  l  Anne,  c.  S, 


•^■•-.» 


s.  2,  they  continue  for  six  months  after  the  king's  deaths 
unless  suspended  by  his  successor,  I.  227* 

the  determination  of  one  patent  cannot  determine  an« 


other  independent  on  it,  I.  260. 
Penfuyhania  charter,  construction  of,  as  to  the  six  months  there- 
by allowed  to  the  crown  to  repeal  laws  passed  in  the  province, 
I.  345. 

■  acts  passed  in  1723  and  1724,  for  establishing  a 
paper  credit,  and  act  exempting  freeholders  to  the  value  of 
fifty  acres  from  arrest,  improper,  lU  115. 

observations  on  acts  passed  in  1712,  13,  l4,  and  15, 


U.l\6. 

Pepper^  biack^  patent  respecting,  II.  ^20. 
Piracy^  persons  suspected  of,  cannot  be  detained  in  custody, 

1.196. 
■  Stat.  1 1  and  12  W.  III.  c.  7,  for  suppression  of,  does  not 

extend  to  cases  of  murder,  I,  200*  II.  221. 
m  is  felony  by  the  civil  law,  II.  202. 

''  and  made  so  by  stat.  28  Hen.  VIII.  c.  15.  ib, 

•  by  stai.  11  and  12  W.  III.  c.  7.  special  commissioners 


in  the  colonies  may  try  piracies,  II.  204. 

•  the  e^ods  of  pirates  are  forfeited  on  their  condemnation ; 


and  goods,  piratically  taken  by  them  from  others^  belong  to 
the  crown,  in  case  of  non-claim  by  the  right  owners,  II.  205, 
,20(5. 

-  construction  of  proclamation  of  pardon  to  pirates  and 


robbers  in  tbe  American  seas,  II.  224. 

-  pardon  of  pirates  saves  their  goods  from  forfeiture,  but 


goods  piratically  taken  may  be  recovered  by  the  owners  by 

action,  II.  226. 
Plantations:  see  the  several  titles  in  the  index. 
Piantation  and  culture  of  lands^  is  a  condition  in  law,  annexed  to 

the  title  to  lands  in  the  'colonies,  II.  44. 
Plantation  trade^  act  of  7  and  8  W.  III.  for  regelating  abuses  in, 

esttends  only  to  governors  and  commanders  in  chief,  I.  260. 
Prerogative :  see  tiue  King, 
Prescription,  royal  fish  may  be  claimed  by,  I.  131. 
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Prescripiioih  a  colony  a«quir^d.vritbiii.tiix^e.af  oieiwiyf  excladietf 

prescription  agpaiiittt  the  crovm,  H. 
Prohibitions,  the  constant  remedy  of  the  common  law  to  pre- 

vent  the  encroachments  of  the  civil  law,  II.  208. 
— ~. — — —  their  necessity  and  propriety,  It  aOQ. 
* ■  if  legally  granted,  cannot  be  hindered  by  the  go^ 

vernors ;  if  illegallyj  an  appeal  is  the  proper  remedy,  II.  2 1 4. 
\JProprictary  plantations,  laws  made  in,  should  be  subject  to  the 

king's  approbation,  I.  352. 
r'.         ■  ■  and  should   not  exceed   the   charter^ 

11.293.  *     ^ 

PrusiiOf  treaty  of  commerce  with,  observation^  on,  II.  334* 

R. 

ReeognihaH,  of  a  sovcraigfi  act  ofy  inipcoper,  h  343* 
JUcv^ents :  se«  title  Ftn^^. 

Remedy  of  the  crown  where  grantees  hold  more  lands  than  tlie 
words  of  the  gmnt  wairanii  a^d  nfheie  tbc  gi^iati  ^re  voidable, 

I.  159,  l6e. 

Repeat  of  acts  of  atfiembly,  takes  iplace  i^m  its  notificatioo, 

1.295. 
\  — ^—  time  allowed  to  the  crown,  to  repeal  laws,  is  to  be 
'\.   counted  from  the  period  of  their  delivery  to  t^  pnvy  council, 

1. 349. 
Representation,  where  the  right  of,  is  founded  on  instructions  from 

l^e  crown*  it  may  from  time  to  time  be  altered  in  the  same 

manner,  if  there  have  been  no  act  of  assembly  approved  by 

the  crown  to  the  contrary,  L  266,  272>  2^4. 
Reprisals  will  not  lie,  where  there  is. no  denial  of  justice,  nor  a 

deky  amounting  to  a  denial,  II.  323. 
— — —  when  to  be  granted,  and  what  steps  should  be  taken 
V        before  they  are  granted,  II.  330, 332, 333. 

Romish  priests^ '  laws  of  England  in  force  in  the  plantations 

against,  I.  3,  4. 
Riusia  Company,  their  privileges  of  importation*  against  the 

navigation  act  and  the  charter  of  the  East  India  comfHtny, 

II.  297. 

s. 

}  Scotchman  is'  an  Englishman  within   the  act  for  regulatiiig 

abuses  in-  the  plantation  trade,  II.  362. 
Seal  Gr eat y  of  a  colony,  all  grants  of  offices,  and  acts  of  the 
^    crown  should  be  under,  L  241*  242. 
i  but  the  governor's  private  seal  may  be  used,  if  it 

be  the  custom,  ib. 
Seamen,  the  king  may^ J|y  prodamatioD^  ander  the  great  seal» 


>.  I 
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tomoiand  them  to  retam  if  employed  in  a'  foreign  service, 
and  prohibit  them  from  g^tig  into  a  foreign  service,  II.  ^2* 
'ISeamen^  .cast  away,  daty  for  relief  of,  and  obt^ervations  on  the 
distribution  and  evasion  thereof,  II.  29.5. 
\  Subjects  English,  carry  with  them  the  laws  of  England  where- 
\    ever  they  form  colonies,  and  receive  the  king's  protection,  I.   ^' 
>  195.  II.  209.  \ 

.  -  \  sruch  colonies  caimot  be  taxed,  but  by  the    [  / 

parltamfifitsof  Great  Britain,  or  with;the  CQUsent  oTsoinS  re-    ,' 
presentauvSlSody  ofthe  people  oTthe  iblaud,  I.  223.  / 

jii  ■    "if '  KBay  be  prohibited  from  going  out  of  the  realm  /  .  > 
without  licence,  II.  346,  2J4.  - 

and  may,  except  they  are  -merchants,  be  re- 
called by  letters  6f  privy  seal,  II.  253,  26l. 

and  if  they  do  not  return,  they  forfeit  the  rents 


of 'their  lands  fb^  life,  and  all  their  personal  estate,  II.  201, 
364. 

may  be  restr^iied  by  the 'crown  from  liberty  of 


tradiiig,  and'punishable  for  d  breach  of  the  regulations  ofthe 
crown,  11.  248  to  254 ;  and  287, 364. 

how  they  may  become  alreus^  II.  389. 


Surrender y  by  proprietors  and  governors  to  the  crown,  of  their 
powers  and  privileges,  I.  32,  34,  88. 
'     ■■'    «  ■  method  of  making  such  surrender,  1. 37- 

— —  after  a  surrender,  by  trustees,  of  a  charter  for  esta- 
blishing a  colony,'  the  king  should  issue  a  proclamation 
tinder  the  great 'sitel,  in  6rder  to  authorize  officers  to  con- 
tinue in  the  exercise  of  their  offices  until  a  new  government  is 
established,  1. 187.  * 

'  Suspension  of  rights  by  conquest  of  land,  and  revival  of  those 
rights  on  a  recbtiquest,  1. 108. 

T. 

Taxation  ofcokmesy  king^s  power  of,  I.  140 ;  and  see  title  King. 

Taxes  should  be  granted  to  the  king,  his  heirs  and  successors, 
IL  12. 

Temporary  latos  in  the  plantations,  whereby  the  king's  preroga« 
tive  was  evaded,  the  passing  may  be  prevented  by  the  king's 
instructions  to  his  governors  in  plantations  not  granted  in  pro- 
perty, and  in  proprietary  plantations  by  an  act  of  the  parlia- 
ment of  Great  Britain,  I*  350. 

Tenure  of  lands  in  Virginia,  being  free  and  common  socage,  as 
of  the  manor  of  cast  Greenwich,  where  auy  person  dies 
without  heirs,  his  lands  escheat  to  the  crown^  I.  122. 

'  ■  but  escheats  on  attainder  of  treason  belong  to  the  crown, 
as  a  prerogative  royal,  ib. 


\ 
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TUle  to  lands  in  the  colonies  must  be  supported  by  an  aota^ 

culture  and  plantation  of  it,  II.  44. 
Trade  is  under  the  controul,  management/  and  direction  of  the 
king,  II.  248. 

•-  injuries  to  it,  punishable  by  indictment  and  informatioOy 
IL231. 

carried  on  from  France  to  Portugal  by  unlicensed  Engliflh 
Tcssels,  against  the  stat.  3d  and  4th  Anne,  II.  274. 
in  neutral  ships,  with  an  enemy's  country,  prohibited, 

11.279. 

license  to  trade,  with  a  prohibition  to  otheiBy  is  good  in 


law,  II.  287. 

Treason  escheats,  on  attainder  of:  see  title  Escheats* 

— — —  forei^  may  be  tried  in  the  colonies  by  virtue  of  a  sp^ 
cial  commission  from  the  crown,  II.  223. 

Treasure  trove  in  the  Bahamas  the  property  of  the  crow% 
I.  ISI. 

Treaties,  subjects  breaking  and  taking  commissions  from  a 
foreign  power  to  cruize  against  the  king^s  allies,  are  guilty 
of  an  offence  against  the  law  of  nations,  and  by  the  ciril 
law,  of  ^e  **  crimen  Ubscb  majestatis,**  and  by  the  law  of 
England  are  punishable  by  fine  and  imprisonment,  II.  329» 
and  330. 

■—  ■  '  "  French  ships  trading  in  breach  of  treaties,  in  British 
plantations,  subject  to  seizure  and  confiscation.  Under  the 
treaty  of  neutrality  in  1686,  and  vice  versd,  II.  941. 

-  but  British  ships  not  liable  to  confiscation  in  Eng- 


land, for  breach  of  the  treaty,  II.  342, 

'    ■■  that  treaty  in  for^e  in  1756^,  II.  343,  et  seq. 
'     ■■'■  are  compacts,  superseding  the  law  of  nations,  11. 345* 
-,  obligations  in,  may  be  entered  into  by  implication. 


II.  346. 

—  essence  of  a  definitive  treaty  of  peace,  that  the  com- 


mercial and  friendly  intercourse  of  the  contracting  powers  is 
replaced  in  its  former  state,  II.  349. 


U. 

Union  toith  Scotland^  goods  imported  into  London  after,  seized 
as  forfeited,  and  suggestion  of  mode  of  proceeding  for  dis- 
charging the  seizure,  II.  288. 

United  States,  whether  persons  born  in  the  king's  allegiance, 
and  remaining  in  the  United  States,  after  the  acknowledg- 
ment of  their  independence,  were  aliens  or  subjects,  from 
the  period  of  that  acknowledgment,  II.  367  to  485. 

Usage  long  uninterrupted,  of  a  law,  imports  the  consent  of  the 
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proprietor  and  people  of  a  colony,   that  it  shonld  be  in 
force  there,  I.  197,  220. 
Usage f  by  stat.  ^  Geo.  II.  c.  6.  s.  10.  it  wae  considered  suffi- 
cient to  hare  extended  au  act  to  the  colonies,  ib.  198. 


V. 

Vice-admiral^  by  his  patent j  is  receiver  of  the  dues  and  peroui- 
sites  of  the  admiralty  for  the  lords  commissioners,  and  tney 
are  restrained  by  their  patent  from  granting  the  power  of  re- 
ceiving them  to  any  other  person,  li.  215. 

Virginia^  act  of  revenue  of,  void,  not  being  conformable  to  the 
method  prescribed  by  the  governor's  commission,  and  a  new 
bill  recommended,  h  SSJ* 

I  construction  of  the  clauses  in  the  act  for  laying  a 

duty  on  liquors,  and  respecting  the  appropriation  and  appli- 
cation of  w6L  per  annum,  for  the  relief  of  the  college  of 
William  and  Mary,  II.  63. 

observations  upon  acts  of  the  assembly,  passed  in 


1700,  1701,  and  1702,  II.  66. 

objections  to  the  acts  for  the  better  government  of 


conricts  imported,  and  for  the  further  preventing  the  clan- 
destine transportation  of  persons  out  of  the  colony,  that  they 
amounted  to  a  prohibition  of  convicts  being  imported  into  the 
province,  II.  log, 

act  passed  in  1723  objectionable,  froi;n  its  preventing 


flree  neeroes,  mulattoes,  and  Indians,  from  voting  at  elec- 
tions, II.  112.  • 

W. 

War  is  a  temporary  exertion  of  force,  to  decide  a  point  of  in- 
terestf  which  no  human  tribunal  can  determine,  II.  348. 

Wares  painted,  importation  of,  prohibited  by  3  Edward  IV. 
c  4.  II.  284. 

Warrants  for  issuing  grants  not  sufficient  to  support  those 
grants,  if  otherwise  irregular  and  void,  I.  158. 

'     to  disseize  a  person  of  hift  freehold,  without  trial,  con- 
trary to  law,  IL  29. 
f  Waste  and  unimproved  lands,  where  persons  under  g^nts  from 
the  crown  have  possessed,  it  is  hardly  possible  for  a  stale 
tiitle  to  prevail  against  them,  I.  77,  > 

West  Indies,  whether  the  general  assemblies  of  the  provinces  .^ 
•there  are  entitled  to  the  privileges  claimed  by,  and  allowed^ 
to  parliaments  of  England,  I.  232.   "^-v^  ' 

Wreck,  no  salvage  duty  or  gratification  due  on  ;  and  nothing 
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but  leMQiiAble  compensation  for  labour  in  saving  ctrgo^yA 

II.S39.    ,        •  ' 

Wrecks  cargo  of,  in'  the  nature  of  pledge  for  the  freight,  }£. 
Writ  pfcessaoitt  is  only  where  a  tenure  is  created  by  a  grant 

in  fee  farm,  L  130. 
■  —  does  not  lie,  of  lands  in  a  colony,  on  the  settle- 

ment of  which  the  statutes  which  gave  the  writ  wece  not 
put  in  praetice,  i6» 


THE  END. 


Y.  DavUoDy  Lombard-ktreti, 
Wbitrfrtan,  JLoadoa. 
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